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CASES 

ARGUED  AND  DETERMINED 


United  States  Supreme  Court 


OOTOBBB  TEBM,  1888. 


(108  U.  8.  4) 

JoHHSOHi  Ex*r,  6te.»  and  others  v.  WatbbSi  Adm*r,  ete. 
(October  16, 1883.) 

SUFBBIBDSAi'^AnDITIOHAL  BBODBlTr* 

L  motion  for  additional  aocnritjr  on  a  wpenedeoi  bond,  where  it  does  not  appear 
that  the  decree  is  collectible  onder  ordinaiy  execution,  and  the  fair  inference 
is  that  salt  was  instituted  to  subject  the  lands  in  dispute  to  payment  of  a  debt, 
and  that  no  personal  decree  can  begiyen,  and  that  the  present  bond  Is  suffi- 
cient, will  be  denied. 

Appeal  from  the  Girciiit  Court  of  the  United  States  for  the  District 
of  Louisiana.    Motion  for  additional  security  on  the  $upersedea$  bond. 

Henry  B.  Kelly  and  Jidiui  Aroni,  for  the  motion. 

John  A.  Campbellt  contra. 
*  Waitb,  0.  J.  This  motion  is  denied.  It  does  not  appear  from  the? 
motion  papers  that  the  decree  appealed  from  is  collectible  under  or- 
dinary execution.  The  fair  inference  from  the  statements  in  the  pa- 
pers is  that  the  suit  was  instituted  to  subject  the  lands  in  dispute  to 
the  payment  of  a  debt,  and  that  no  personal  decree  for  money  can 
be  given  against  the  appellants.  The  controversy  seems  to  be  as  to 
the  rights  of  the  appellee  in  the  lands.  The  present  bond  is  suffi- 
v.l— 1 
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oient  in  amount  to  protect  him  against  loss  pending  the  suit  from 
sales  for  taxes,  if  he  avails  himself  of  the  remedies  by  redemption  and 
subrogation  which  the  law  affords.  At  any  rate,  the  circumstances 
of  the  parties  do  not  appear  to  have  changed  in  this  particular  since 
the  security  was  taken  originally. 


(106  U.  S.  39) 

Gall  v.  Palmeb. 

(October  16, 1882.) 

MonoKs  TO  Advancb  Casbs. 

Motions  to  advance  under  rule  32  should  be  accompanied  by  an  agreed  statement^ 
or  by  such  extracts  from  the  record  as  will  show  that  the  case  is  one  to  which 
the  rule  Is  applicable. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Iowa.    Motion  to  advance  under  rule  32. 

J.  H.  Call,  for  appellant. 

Waitb,  0.  3.  This  motion  is  denied.  Bule  82  applies  only  to 
cases  which  have  been  remanded  by  a  circuit  court  to  a  state  courts 
or  dismissed,  under  the  authority  of  section  5  of  the  act  of  March  3, 
1875.  This  is  an  appeal  from  a  decree  on  the  merits  in  a  suit  re- 
moved from  a  state  court  to  the  circuit  court.  The  record  shows  that 
a  motion  to  remand  was  denied,  and  that  the  cause  was  regularly 
heard  and  decided. 

Motions  under  this  rule  should  be  accompanied  by  an  agreed  state^ 
ment  of  the  case,  or  by  such  extracts  from  the  record  as  will  show 
that  the  case  is  one  to  which  the  rule  is  applicable. 

See  Palmer  v.  Call,  7  Fed.  Bep.  787. 
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(106  U.  S.  99) 

Baoon  and  others  v.  Biveb  and  others. 

(October  23, 1882.) 

BsMOTAL^NoioNAii  Pabtibb — Trust  Crbatbd  bt  Contbaot— Btatdtb  ow 

LnOTATIONB. 

IVhera  the  necessary  parties  on  the  respective  sides  of  the  controversy  were  citizens 
of  different  states,  hdd^  that  the  relation  to  the  suit  of  the  executors  of  the 
deceased  father  of  the  principal  defendant,  whose  interest  in  his  father's 
estate  had  been  attached  in  their  hands,  must  be  regarded  as  merely  in- 
cidental ;  and,  though  made  formally  defendants,  they  occupied  substantially 
the  position  of  garnishees,  and  their  citizenship  was  immaterial,  and  could  not 
affect  the  right  of  removal  of  the  cause  into  the  circuit  court 

L  trust  arises  out  of  express  agreement  under  which  defendant  received  from  com- 
plainants certain  funds  which  he  undertook  to  invest  in  particular  kinds  of 
property,  in  conformity  with  specific  instructions  given  by  those  whom  he  rep- 
resented. 

Unless  otherwise  distinctly  declared  by  the  statute  prescribing  fixed  periods  for  the 
commencement  of  suits,  the  cause  of  action  is  not  ordinarily  deemed  to  have 
accrued  against,  nor  limitation  to  commence  running  in  favor  of,  the  trustee  of 
such  a  trust  until  the  trust  is  closed,  or  until  the  trustee,  with  the  knowledge 
of  the  eetiui  que  trust,  disavows  the  trust  or  holds  adversely  to  the  claim  of 
those  he  represents. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Virginia. 

Joseph  Bryan,  for  appellants. 

E.  R.  Watson,  for  appellees.  g 

*  Hablan,  J.  This  is  a  suit  in  equity.  The  complainants  and  ap-^ 
pellants  are  John  L.  Bacon  and  H.  E.  G.  Baskerville,  partners  as 
Bacon  &  Baskerville ;  John  Stewart,  Bobert  Quid,  Bobert  H.  Maury, 
and  Isaac  H.  Carrington,  trustees  for  the  benefit  of  the  creditors  of 
William  H.  Macf arland,  deceased,  by  virtue  of  a  deed  dated  October  20, 
1870;  John  W.  Wright,  sheriflf  of  the  city  of  Eichmond,  and  as  such 
administrator  of  William  H.  Macfarland, — all  citizens  of  Virginia. 
The  defendants  are  George  C.  Bives,  a  citizen  of  Texas,  in  his  own 
right  and  as  administrator  with  the  will  annexed  of  George  Bives,  de- 
ceased; J.  Henry  Bives,  a  citizen  of  Virginia,  executor  of  George 
Bives,  deceased;  andAlfred  L.  Bives,  a  citizen  of  Alabama,  and  executor 
of  William  G.  Bives,  deceased.  The  suit  was  commenced  on  the 
twenty-second  day  of  July,  1875,  in  the  circuit  court  of  Albemarle 
county,  Virginia,  and  was  thence  removed,  upon  the  petition  of  de- 
fendant George  C.  Bives,  (in  which  the  defendant  Alfred  L.  Bives, 
executor  of  William  C.  Bives,  united,)  into  the  circuit  court  of  the 
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Uuiled  States  for  the  westem  district  of  Virginia.  In  llie  latter  court 
a  demurrer  to  the  bill  upon  the  part  of  the  principal  defendant, 
George  G.  Bives,  was  interposed  upon  the  ground  that  the  suit  was 
barred  by  the  statute  of  limitations,  both  of  Texas  and  Virginia* 
The  demurrer  was  sustained,  and  the  bill  dismissed. 

The  case  made  by  the  bill  is,  substantially,  as  follows : 

In  the  summer  of  the  year  1863,  Bacon  &  Baskerville,  John  Stewart,  Robeit 
H.  Maurj,  William  H.  Macfarland,  and  William  G.  Rives,  uncle  of  the  defend- 
ant George  G.  Rives,  sent  the  sum  of  $131,000,  in  "  confederate  states  treasury 
notes," — the  currency,  at  that  time,  of  Virginia,  Louisiana,  and  Texas, — to 
Gol.  James  H.  Stevens,  then  in  Monroe,  Louisiana,  with  instructions  to  invest 
or  expend  the  same  in  the  purefaaseof  cotton  onplantatioiisin  Louisiana  and 
Texas,  io  remain  tliereon  until  the  civil  war  was  ended.  Gf  tliat'sum  liacon 
&  Baskerville  owned  $48,000,  Stewart  $48,000,  Maury  $10,000,  Macfaiiand 
$5,000,  and  W.  G.  Rives  $20,000.  Subsequently,  however.  Bacon  &  Basker- 
Wile  became  the  owner  of  $80,000,  and  Stewart  $16,000,  of  the  $131,000,  the 
interest  of  the  other  parties  remaining  the  same  as  at  the  outset.  The  funds 
were*8ent  to  Stevens  by  Bacon  &  Baskerville,  by  whom  all  instructions  were 
given  and  negotiations  conducted.  The  proceeds  of  the  investment,  it  was 
understood,  were  to  be  divided  among  the  parties  in  proportion  to  their  respect- 
ive interests. 

About  the  third  day  of  September,  1863,  Stevens  died  in  Louisiana,  en  route 
to  Texas,  and  without  having  invested  any  of  the  funds  transmitted  to  him. 
Shortly  thereafter  complainants  were  notified  by  the  widow  of  Stevens  tliat 
she  held  the  $131,000  subject  to  their  order.  The  defendant  George  G.  Rives 
wrote  to  the  same  effect  to  his  cousin,  Alfred  L.  Rives,  son  and  executor  of 
W.  C.  Rives.  Moved  by  the  advice  and  solicitation  of  W.  G.  Uives,  as  well  as 
by  the  encouraging  character  of  certain  letters  written  by  George  G.  Rives 
to  Alfred  L.  Rives,  (and  which  letters  were  exhibited  to  complainants,)  and 
influenced  especially  by  the  declaration  of  the  former  in  his  letter  that  if  the 
funds  were  turned  over  to  him  he  would  act  for  the  parties  under  their 
instructions,  and  would  save  it  by  investing  it  in  city  property  in  Austin, 
Texas,  or  in  property  which  he  represented  would  pay  well,  and  could  be  read- 
ily sold  at  any  time,  the  complainants  made  and  appointed  George  G.  Rives 
their  agent  in  the  room  and  stead  of  Stevens.  Complainants,  consequently, 
ordered  and  directed  the  funds,  in  the  hands  of  Mrs.  Stevens,  to  be  paid  to 
George  G.  Rives,  and  towards  the  close  of  the  year  1863,  or  eaily  in  1864,  they 
were  received  by  the  latter. 

George  G.  Rives  received  the  funds  as  agent  and  for  the  benefit  of  complain- 
ants, to  be  invested  in  conformity  with  specific  instructions  given  by  Bacon  So 
Baskerville,  the  managers  and  business  negotiators  of  the  enterprise,  with 
the  concurrence  of  the  joint  owners  of  the  funds,  viz.:  (1)  That  the  funds 
should  be  invested  in  cotton  on  plantations  in  Texas,  to  remain  thereon  until 
the  war  ended,  that  being  the  first  and  chief  object  of  the  whole  venture.  If 
that  could  not  be  done,  then  (2)  to  invest  them  in  ranch  property,  meaning 
lands  in  Texas  with  cattle  and  horses  thereon.  If  that  could  not  be  done^ 
then  (3)  to  invest  them  in  town  lots  in  Austin. 
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Xotlnng  was  lieanl  from  George  C.  Rives  upon  the  subject  of  the  proposed  in- 
vestment until,  in  response  to  a  letter  from  Bacon  &  Baskerville,  under  date 
of  January  27, 1865,  he  wrote  a  letter,  under  date  of  April  5, 1865,  stating  that 
he  had  invested  the  funds  in  the  transportation  of  cotton  under  articles  of  ^ 
partnership  to  continue  during  the  war,  and  that  the  business  wa8*under  the^ 
management  of  an  active  partner,  who  gave  his  whole  time  and  attention  to 
it;  but  he  did  not  state  who  the  active  partner  was,  nor  how  much  of  the 
funds  he  had  so  invested,  nor  what  property  he  had  purchased  therewith,  nor 
what  proceeds,  if  any,  had  accrued  to  him  from  the  investment.  These  de- 
partures from  the  instructions  given  to  the  agent  were  not  approved  by  com- 
plainants, and  they  hoped,  notwithstanding  their  orders  had  been  disregarded, 
that  a  fair  and  honest  return  would  be  made  by  their  agent  After  the  war 
ended,  and  after  the  expiration  of  18  mouths  without  any  report  or  statement 
from  their  agent.  Bacon  &  Baskerville,  in  November,  1866,  wrote  to  George  G. 
Rives,  at  Austin,  Texsis,  asking  an  account  of  his  agency,  to  which  letter  no 
reply  was  made.  On  tlie  twenty-sixth  day  of  January,  1867,  tliey  again  wrote 
to  him  at  Austin,  asking  sucli  ciccount,  but  no  reply  to  that  letter  was  re- 
ceived. Complainants,  consequently,  "almost  reached  the  conclusion  that 
Rives  liad  either  died  or  left  the  country."  But  in  March,  1875,  learning,  ac- 
cidentally, that  he  was  not  only  living,  but  for  several  years  then  past  had 
visited  Virginia  each  summer,  they  again  wrote  to  him  asking  an  account  of 
his  agency.  No  reply  came  to  that  letter.  At  the  same  time  they  wrote,  as 
they  had  before  done,  to  Alfred  L.  Rives,  asking  information  as  to  George  G. 
Rives,  but  no  reply  was  received,  nor  were  the  letters  written  to  the  latter 
ever  returned  to  the  writers  through  the  dead-letter  office. 

As  soon  as  possible  after  learning  the  whereabouts  of  George  C.  Rives,  com- 
plainants instituted  this  suit.  They  ciiarge  that  the  retention  by  George  C. 
Rives  in  his  own  possession  of  the  whole  proceeds  of  the  funds  intrusted  to 
him,  his  silence  for  nearly  10  years,  and  his  failure  to  render  any  account, 
arose  from  an  intention  to  defraud  complainants  out  of  the  funds,  or  the  pro- 
ceeds of  their  investment. 

The  bill  further  shows  th<at  George  Rives,  father  of  George  C.  Rives,  died 
in  Virginia  in  1874,  possessed  of  a  large  estate,  real  and  personal,  in  which, 
by  the  will  of  his  father,  he  had  a  large  interest,  and  that  J.  Henry  Rives  and 
Charles  Edward  Rives  qualified  as  his  executors.  The  complainants  ask  that 
the  interest  of  George  G.  Rives  in  that  estate,  in  whatever  form,  be  attached 
in  the  hands  of  the  executors  to  pay  whatever  may  be  shown  to  be  due  them. 
Attachments  were  issuea  And  served  upon  the  executors,  and  were  levied  upong 
that  interest.  It  is  also*averred  that  W.  0.  Rives  hiis  died,  and  that  Alfred? 
L.  Rives  is  his  executor;  that  Macfarland  died  in  1873,  but  before  his  death 
he  executed,  on  the  twenty-ninth  day  of  October,  1870,  a  deed  conveying  all 
his  property  of  every  kind,  in  possession  or  in  action,  to  Robert  Ould  and  Isaac 
H.  Carrington,  trustees,  for  the  benefit  of  his  creditors,  and  as  no  administra- 
tion was  had  upon  his  estate,  the  same  was  committed  to  the  defendant 
Wright,  sheriff  of  the  city  of  Richmond.  It  may  be  stated,  in  this  connection, 
that  after  the  cause  was  removed  from  the  state  court,  Charles  Edward  Rives, 
an  original  defendant,  died,  and  George  C.  Rives  became  administrator  de 
lonis  non  with  the  will  annexed  of  George  Rives. 
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The  prayer  of  the  bill  is  that  the  defendants  be  required  to  make,  upon  oath, 
fall,  true,  and  complete  answers  to  all  the  allegations  of  the  bni;  that  George 
C.  Bives  be  required  to  render  a  full  and  complete  account  of  all  his  actings 
and  doings  as  agent  of  complainants,  and  show  what  disposiHon  or  invest- 
ment he  made  of  the  funds  intrusted  to  him,  and  what  the  proceeds  of  such 
investment  have  been;  and,  if  no  investment  was  made  according  to  the  in- 
structions given,  nor  any  other  investment  of  which  complainants  may  choose 
to  avail  themselves,  that  he  be  required  to  pay  the  value  of  the  funds  in- 
trusted to  him  as  agent,  with  lawful  interest  thereon. 

Without  waiving  a  full  answer  under  oath  to  the  bill,  the  complainants  ask 
that  defendant  George  C.  Rives  be  required  to  answer  the  several  special  inter- 
rogatories embodied  therein,  the  object  of  which  is  to  obtain  from  him  in- 
formation as  to  whether  he  had  received  the  •131,000  under  an  engagement, 
as  agent,  to  invest  in  the  mode  set  out  in  the  bill;  whether  he  had  so  invested 
it  or  not— if  not.  why  not;  if  so,  in  what  kind  of  property  he  had  invested, 
and  what  disposition  had  been  made  of  it  or  of  its  proceeds;  and  whether, 
after  the  close  of  the  war,  he  did  not  have  in  his  possession  property  pur- 
chased in  whole  or  in  part  with  the  proceeds  of  the  investment;  if  so,  of  what 
did  it  consist,  and  what  has  been  done  with  it. 

There  was  also  a  prayer  for  such  other  and  further  relief  as  equity  and  jus- 
tice required.    Thus  stood  the  suit  when  removed  from  the  state  court. 

s 

*  *  J.  Henry  Bives,  a  citizen  of  Virginia,  having  been  made  a  defendant, 
in  his  capacity  as  one  of  the  executors  of  George  Bives,  it  is  contended 
that  the  suit  was  not  removable  into  the  circuit  court  of  the  United 
States.  This  position  cannot  be  successfully  maintained.  Without 
giving  all  of  the  reasons  which  may  be  assigned  in  support  of  the 
right  of  removal,  it  is  sufficient  to  say  that  he  and  Charles  Edward 
Bives,  executors  of  George  Bives,  had  no  interest  in  the  question 
whether  complainants  have  or  not  a  cause  of  action  against  George 
G.  Bives  on  account  of  the  matters  set  out  in  the  pleadings.  They 
were  neither  necessary  nor  indispensable  parties  to  the  issue  between 
the  complainants  and  the  principal  defendant.  It  was  of  no  moment 
to  them  whether  the  one  or  the  other  side  in  that  controversy  suc- 
ceeded. It  is  true  that  the  attachment  (sued  out  by  complainants 
before  the  removal  of  the  suit)  against  George  G.  Bives  was  served 
upon  the  executors,  and  was  levied  upon  his  interest  in  the  estate  of 
his  father.  But  they  were  made  defendants,  not  because  of  any 
connection  they  had  with  the  main  controversy,  but  to  the  end  that 
George  C.  Bives'  interest  in  his  father's  estate  might  be  reached  and 
held,  subject  to  such  final  decree  as  complainants  might  obtain 
against  him.  Though  made,  formally,  defendants,  the  executors  of 
George  Bives  occupied,  substantially,  the  position  of  mere  garnishees. 
Their  citizenship  was,  consequently,  immaterial.        The  necessary 
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parties,  on  the  respeotive  sides  of  the  eontroversy  whioh  is  the  foun* 
dation  of  the  litigation,  being  citizens  of  different  states,  the  relation 
of  the  executors  to  the  suit  was  properly  regarded  as  merely  inci- 
dental, arising  from  the  necessity  of  preserving  the  means  whereby 
complainants  might,  if  successful  in  this  suit,  obtain  satisfaction  of 
their  demands  agains^^  George  G.  Bives. 

The  remaining  question  to  be  considered  relates  to  the  defense  of 
the  statute  of  limitations  presented  by  the  demurrer  to  the  bill.  The 
contention  of  defendant  is  that  the  cause  of  action,  if  any,  existed  as 
far  back  as  the  close  of  the  late  civil  war;  that  in  Virginia  and 
Texas  the  running  of  limitation  was  suspended  by  statute,  in  the 
former  from  sometime  in  April,  1861,  until  January  1,  1869,  and  in 
the  latter  from  sometime  in  1861  until  March  80,  1870;  that  by  the 
laws  of  Texas  two  years  was  the  limitation  to  suits  on  oral,  and  fourg 
years  to*suits  on  written,  contracts,  while  the  limitation  in  Virginia  to  • 
such  suits  as  the  present  one  was  five  years;  consequently,  excluding 
from  the  computation  of  time  the  periods  of  the  suspension  of  the 
statute  in  the  respective  states,  the  plaintiffs'  cause  of  action  was 
barred.  The  defendant  further  insists  that  the  law  of  Texas  governs 
by  reason  of  that  provision  in  the  Code  of  Virginia  which  declares 
that  ''upon  a  contract  which  was  made  and  was  to  be  performed  in 
another  state  or  country,  by  a  person  who  then  resided  therein,  no 
action  shall  be  maintained  after  the  right  of  action  thereon  is  barred 
by  the  laws  of  such  state  or  country.**  Code  of  Va.  (Ed.  1878,)  § 
20,  p.  1002. 

In  the  view  which  the  court  takes  of  the  case,  it  is  unnecessary 
now  to  determine  whether  reference  must  be  had  to  the  law  of  the 
state  where  the  suit  is  pending,  or  to  that  of  the  state  where  the 
alleged  contract  was  to  be  performed.  We  are  not  satisfied  that  the 
cause  of  action,  as  set  out  in  the  bill,  was,  at  the  commencement  of 
the  suit,  barred  by  limitation,  as  prescribed  in  either  Texas  or  Vir- 
ginia. The  case,  as  now  presented,  discloses,  not,  perhaps,  one  of 
those  technical  trusts  of  which  a  court  of  equity  has  peculiar  and 
exclusive  jurisdiction,  but  yet,  a  trust,  arising  out  of  express  agree- 
ment, under  which  the  defendant  George  G.  Bives  received  from  com- 
plainants certain  funds,  which  he  undertook  to  invest  in  particular 
kinds  of  property,  in  conformity  with  specific  instructions  given  by 
those  whom  he  represented.  His  duty,  under  the  law,  although  the 
agreement  did  not,  in  terms,  so  declare,  was,  from  time  to  time,  as 
the  circumstances  required,  to  inform  those  whom  he  represented  of 
his  acts,  and,  upon  completion  of  the  trust,  to  render  an  account  of 
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all  he  had  done  in  the  premises ;  or,  if  he  elected  not  to  execute  the 
trust,  to  surrender  the  property  or  its  proceeds.  He  received  the 
funds,  as  has  been  seen,  in  the  latter  part  of  the  year  1863,  or  early 
in  1864.  He  undertook  to  invest  them,  if  practicable,  in  cotton  on 
plantations  in  Texas,  to  remain  thereon  until  the  civil  war  was  con- 
cluded. Failing  in  that,  he  was  to  invest  in  ranch  property,  or 
lands  in  Texas  with  cattle  and  horses  thereon ;  failing  in  the  latter, 
g  he  was  to  invest  in  town  lots  in  Austin,  in  that  state.  He  gave,  so 
r  the  bill  avers,  no*information  whatever  of  his  acts  until  the  spring  of 
1865,  when,  in  response  to  a  letter  from  his  principals,  he  wrote  that 
he  had  invested  the  funds  received  by  him  in  the  transportation  of 
cotton,  under  articles  of  copartnership,  to  continue  during  the  war, 
and  thai  the  business  was  under  the  management  of  an  active  part- 
ner, who  gave  his  whole  time  and  attention  to  it.  Whether  that  ar- 
rangement involved  a  violation  of  the  laws  of  the  United  States,  in 
reference  to  the  shipment  of  cotton  from  the  insurrectionary  districts, 
does  not  now  appear.  But  he  withheld  the  name  of  that  partner, 
and  did  not  inform  his  principals  of  the  result  of  that  investment. 
From  that  time  forward  the  defendant  failed  to  communicate  with  com- 
plainants, or  with  any  of  them,  as  to  what,  if  anything,  had  been  ac- 
complished in  the  execution  of  his  trust.  To  letters  making  inquiries, 
and  which,  in  the  present  attitude  of  the  case,  we  may  assume  were 
received,  no  response  was  made. 

Taking,  then,  the  allegations  of  the  bill  to  be  true,  as  upon  demur- 
rer we  must  do,  the  existence  of  the  trust  is  clearly  established;  it  is 
still  open  or  not  wholly  executed;  it  has  never  been  disclaimed  by 
clear  and  unequivocal  acts  or  words,  brought  to  the  notice  or  knowl- 
edge of  complainants  or  either  of  them;  there  has  been  no  adverse 
holding  of  the  original  fund  or  of  its  proceeds ;  consequently  the  pos- 
session by  the  defendant  George  G.  Bives,  of  the  proceeds  of  the 
original  funds,  if  invested  at  all,  may  be  deemed  the  possession  of 
those  whom  he  undertook  to  represent.  But  it  is  suggested  that  while 
the  agreement  did  not  prescribe  any  period  within  which  he  was  to 
make  the  investment,  it  was  necessarily  implied  that  it  was  to  be 
performed  within  a  reasonable  time;  consequently,  it  is  argued,  the 
statute  would  commence  running  after  the  lapse  of  such  reasonable 
time,  or  from  the  moment  when  complainants  were  entitled  to  en- 
force an  accounting.  Phillips  v.  Hdman,  26  Tex.  280.  To  this  it 
may  be  replied  that  whether  the  trustee  was  derelict  in  duty  in  not 
making  the  investment  within  any  particular  period,  depends  upon 
the  special  facts  of  the  case.    Having  regard  to  all  the  circumstances. 
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particularly  snch  as  were  connected  with  the  disturbed  condition 
of  the  country  for  many  years  after  the  war  closed,  we  cannot,  upong 
the  case  made  by  the  bill,  fix  the  date  when  the  defendant  *shoald,r 
with  reasonable  diligence,  have  executed  his  trust,  or  say  that  there 
has  been,  upon  the  part  of  complainants,  such  delay  as  prevents 
them  from  applying  to  a  court  of  equity  for  relief.  Being  called 
upon  to  execute  what,  consistently  with  the  facts,  as  disclosed  in  the 
bill,  appears  to  be  a  subsisting  trust,  or  if  it  has  been,  in  whole  or  iD 
part,  executed,  to  disclose  when  and  how  it  was  so  executed,  he  should 
not  be  permitted  to  take  shelter  behind  a  demurrer  which  relies 
simply  upon  the  statutory  limitation,  and  confesses  thai  he  has  kepi 
his  cestuis  que  trust  in  ignorance  of  what  it  was  his  duty  to  commu- 
nicate. The  complainants,  it  seems  to  the  court,  are  entitled,  upon 
well-established  principles  of  equity,  to  a  discovery  as  to  the  disposi- 
tion, if  any,  which  has  been  made  of  their  property.  Inquiry  in 
that  direction  should  not  be  cut  off,  since,  upon  the  showing  made,  it 
does  not  clearly  appear  that  the  suit  is  barred  by  the  statutes  of  lim- 
itation. Unless  otherwise  distinctly  declared  by  the  statute  prescrib- 
ing fixed  periods  for  the  commencement  of  suits,  the  cause  of  action 
is  not,  ordinarily,  deemed  to  have  accrued  against,  nor  limitation  to 
3ommence  running  in  favor  of  the  trustee  of  such  a  trust  as  the  bill 
describes  until  the  trust  is  closed,  or  until  the  trustee,  with  the  knowl- 
3dge  of  the  cestuU  que  trust,  disavows  the  trust,  or  holds  adversely  to 
the  claim  of  those  he  represented. 

And  such  seems  to  be  the  doctrine  of  the  supreme  court  of  Texas, 
by  the  laws  of  which  state,  the  defendants  insist,  this  case  is  to  be 
determined  as  to  the  question  of  limitation.  White  v.  Leavitt,  20 
Tex.  705 ;  ChrumbUs  v.  OrumUes,  17  Tex.  477.  In  the  first  of  these 
eases  a  recovery  was  sought  by  the  plaintiff  for  the  value  of  certain 
goods  consigned  for  sale  to  the  defendants  therein,  and  which  had 
never  been  accounted  for.  The  suit  was  not  commenced  until  four 
years  after  the  goods  came  to  the  hands  of  the  consignee  for  sale.  It 
was  said  by  the  court :  ''The  proof  shows  that  the  goods  were  held  and 
disposed  of  by  White  &  Go.  in  trust  for  Leavitt  and  there  being  no 
evidence  that  the  trust  was  ever  repudiated,  the  statute  of  limitations 
(two  years)  did  not  run  upon  the  cause  of  action,  as  it  has  often 
been  decided  by  this  court." 

It  is  also  suggested  that  the  bill  concedes  thai  the  complainants  g 
were  informed  by  defendant,  in  the  year  1865,  that*he  had  invested  T 
the  funds  placed  in  his  hands  in  a  way  not  authorized  by  the  instruc- 
tions given  him,  and,  consequently,  it  is  argued,  the  complainants 
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had  then  a  cause  of  action  to  recover  such  damages  as  they  had  stu* 
tained  by  reason  of  the  disregard  of  their  instmctions.  It  may  be 
that,  upon  final  hearing,  when  the  facts  are  fully  disclosed,  the  court 
may  be  bound  to  hold  the  complainants  estopped  to  complain  of  the 
defendant's  departure  from  the  instructions  under  which  he  received 
the  funds  in  question.  Even  then,  so  far  as  can  be  now  determined 
from  the  allegations  in  the  bill,  the  defendant  would  be  liable  to  ac- 
count for  the  proceeds,  if  any,  of  his  investment  ''in  the  transporta- 
tion of  cotton  under  articles  of  partnership,**  in  the  same  way  that 
he  would  be  required  to  account  for  the  proceeds  of  investments  made 
in  conformity  to  his  instructions.  It  does  not  appear  from  the  bill 
that  the  defendant  intended,  by  investing  in  the  particular  mode 
stated  in  his  letter,  to  assume  a  position  of  hostility  to  his  principals, 
or  to  hold  the  proceeds,  if  any,  of  that  investment  in  his  own  right. 

As,  therefore,  it  does  not  clearly  or  distinctiy  appear  from  the  bill 
that  the  suit  was  barred  by  limitation,  the  demurrer  should  have  been 
overruled.  The  facts,  when  fully  developed,  may  present  an  alto- 
gether different  case  from  that  now  disclosed.  We  can  only  consider 
the  question  of  limitation  in  the  light  of  the  facts  as  alleged  in  the 
bill. 

The  decree  is  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings in  conformity  with  thia  opinion. 


tflOe  U.  S.  82) 

Chioigo,  D.  &  V.  B.  Go.  and  others  v.  Fosdiox  and  others. 

(October  »,  1882.) 

AfpbaX/— Dbcbbb  nr  Bquitt— Decbbb  won  Dbficisnct. 

An  appeal  may  Ue  from  a  decree  in  an  equity  cause,  notwithatanding  it  is  merely  in 
execution  of  a  prior  decree  in  the  same  suit,  for  the  purpose  of  correcting  errors 
which  originate  in  it ;  but  when  such  decrees  are  dependent  upon  the  decree, 
to  execute  which  they  have  been  rendered,  they  are  vacated  by  its  reversal ;  in 
which  case  the  appeal  which  brings  them  into  review  wiU  be  dismissed  for 
want  of  a  subject-matter  on  which  to  operate. 

A  personal  decree  for  a  deficiency,  due  upon  a  mortgage  debt  remaining  after  exe- 
cution of  a  decree  of  foreclosure  and  sale,  is  of  this  description ;  but,  when  ren- 
dered in  favor  of  other  parties  than  the  complainant,  will  be  reversed  for  the 
same  error  that  required  the  reversal  of  the  decree  of  foreclosure  and  sale. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern. 
District  of  Illinois. 
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E.  Walker,  for  appellants. 

Henry  Crawford,  Melville  W.  FvUer,  and  Lawrence,  Campbell  dt  LaW'- 
rence,  for  appellees. 

Matthews,  J.  This  appeal  was  heard  dnring  the  last  term  with 
the  appeal  from  the  decree  of  foreclosure  and  sale  in  the  same  case, 
haying  been  taken  from  three  decrees  rendered  after  the  sale  in  the 
same  snit.  Huidekoper,  Shannon,  and  Denison,  the  purchasers  of 
the  mortgaged  property  sold  under  the  decree  of  foreclosure,  who  are 
appellees  in  this  appeal,  were  not  parties  to  the  former  appeal.  All 
the  decrees  appealed  from,  including  those  now  in  question,  were  in- 
cluded in  the  order  of  reyersal  made  at  the  former  hearing;  but  on  a 
petition  for  rehearing,  it  was  called  to  the  attention  of  the  court  that 
the  transcript  of  the  record  was  imperfect  and  incomplete,  haying 
omitted  the  decree  confirming  the  sale,  and  that  the  petition  for  the 
present  appeal  contained  a  misrecital,  that  the  decree  entered  April 
12,  1877,  was  the  decree  "confirming  the  report  of  the  sale  of  the 
property  of  the  defendant  railroad  company."  The  order  of  reyersal 
was,  therefore,  set  aside  as  to  the  decrees  embraced  in  the  present 
appeal,  and  a  rehearing  granted.  The  cause,  on  that  rehearing,  has 
now  been  heard  at  the  present  term  upon  the  whole  record,  as 
amended  and  perfected.  From  that  it  now  appears  that  on  February 
17,  1877,  the  master  filed  his  report  of  the  sale,  and  the  purchasers, 
their  petition  for  its  confirmation  and  for  other  relief,  and  it  was  on 
that  day,  on  motion  of  the  complainants'  solicitors,  ordered  that  the^ 
*  report  and  sale  be  confirmed,  unless  objections  thereto  should  be  filed  • 
on  or  before  the  Friday  next  following,  for  which  day  it  was  set  for 
hearing.  And  exceptions  haying  been  in  the  mean  time  filed  by  one 
Slaughter,  on  February  26,  1877,  the  court  oyerruled  the  exceptions, 
and,  as  the  order  reads,  "does  in  all  things  confirm  the  sale"  to  the 
purchasers.  From  this  decree  an  appeal  was  prayed  by  Slaughter, 
but  was  not  perfected  or  prosecuted.  The  petition  of  the  purchasers, 
filed  February  17,  1877,  in  which  they  also  asked  for  the  immediate 
discharge  and  payment  of  their  bid,  had  been  referred  to  the  master, 
whose  report  subsequently  filed  was  confirmed  by  the  decretal  order 
of  April  12,  1877,  by  which  he  was  directed,  on  the  surrender  to  him 
of  2,328  first-mortgage  Illinois  Diyision  bonds  of  the  defendant  rail- 
road company,  to  execute  and  deliyer  to  the  purchasers  a  deed  of  the 
property  sold,  and  thereupon  the  receiyer  was  directed  to  let  them 
into  possession.  On  April  16,  1877,  the  master  haying  reported  the 
execution  of  the  decree  of  April  12th  by  the  deliyery  of  the  deed  and 
the  acceptance  of  the  bonds,  a  further  decree  was  entered  approying 
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and  oonfirming  the  same.  These  are  the  two  decrees  first  named  in 
the  prayer  for  the  present  appeal. 

It  is  now  contended  by  the  appellees  that  these  decrees  are  merely 
orders  in  execution  of  the  previous  decrees  of  the  court;  are,  there- 
fore, not  final  in  the  sense  necessary  to  authorize  an  appeal ;  and  that 
consequently,  as  to  them,  the  present  appeal  must  be  dismissed  for 
want  of  jurisdiction. 

But  according  to  the  rule  sanctioned  and  adopted  in  Forgay  y.  Con* 
rad,  6  How.  201,  and  Blossom  y.  Railroad  Co.  1  Wall.  657,  an  appeal 
will  lie  from  such  decrees,  according  to  the  nature  of  their  subject- 
matter  and  the  rights  of  the  parties  affected. 

In  the  present  case  the  decree  of  April  12,  1877,  in  effect,  distrib- 
utes the  proceeds  of  the  sale  upon  the  basis  of  the  finding  and  dec- 
laration in  the  decree  for  foreclosure  that  the  principal  of  the  bonds 
had  become  overdue,  for  it  authorized  the  purchasers,  to  the  extent 
of  the  proportion  in  which  the  bid,  if  treated  as  cash,  would,  when  ap- 
plied, extinguish  the  bonds  held  by  them,  to  use  their  bonds  as  cash 
2  in  payment  of  their  bid.  It  is  manifest  that  a  substantial  error,  to 
•  the  prejudice  of  one^of  the  parties,  may  originate  in  a  decree  distrib- 
uting the  proceeds  of  a  sale  under  a  decree  of  foreclosure,  and  no 
question  can  be  successfully  raised  against  the  right  to  appeal  from 
such  a  decree.  We  cannot,  therefore,  dismiss  the  present  appeal 
upon  the  ground  alleged. 

It  is  then  urged  by  the  appellees  that  the  decrees  in  question,  hav- 
ing simply  followed  the  directions  of  previous  decrees,  originated  no 
error,  and  that  the  only  alternative  is  to  affirm  them.  But  the  de- 
crees involved  in  this  appeal  now  under  consideration  are  dependent 
upon  the  decree  of  foreclosure  and  sale,  and  the  latter  having  been 
reversed,  the  decrees  in  question  are  left  without  support,  and  fall  of 
themselves,  by  reason  of  that  reversal,  vitiated  by  the  common  error. 
As  they  are  already  annulled  by  operation  of  law,  the  subject-matter 
of  the  appeal  is  withdrawn,  and  the  appeal  itself  must  be  dismissed 
for  lack  of  anything  on  which  it  can  operate. 

The  other  decree  involved  in  this  appeal  was  entered  November 
19, 1877,  and  is  a  personal  judgment  in  favor  of  Huidekoper,  Shan- 
non, and  Denison,  as  trustees  for  themselves  and  other  bondholders, 
for  the  deficiency  arising  from  the  excess  of  the  amount  found  due 
by  the  decree  of  foreclosure  and  sale,  over  the  credit,  given  of  the 
proceeds  of  the  sale  of  the  mortgaged  property.  This  deficiency  is 
ascertained  to  be  $1,828,573.84,  and  execution  is  awarded  therefor, 
against  the  railroad  company,  in  favor  of  the  above-named  parties. 
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It  would  seem  that  the  reasons  given  for  dismissing  the  appeal  ai 
to  the  other  decrees  apply  with  eqaal  force  to  the  one  now  under 
consideration;  and  such,  we  think,  would  be  the  rule  in  ordinary 
•cases;  for  the  existence  and  amount  of  the  deficiency  must  usually 
be  dependent  on  the  findings  of  the  decree  of  foreclosure  and  sale, 
as  to  the  amount  due,  and  the  extent  to  which  that  may  have  been 
reduced  by  the  proceeds  of  the  sale.  But  the  present  judgment  is 
not  in  the  customary  form.  Instead  of  finding  the  amount  due  to 
the  complainants  in  whose  behalf  the  sale  was  decreed,  the  judgment 
is  rendered  in  favor  of  Huidekoper,  Shannon,  and  Denison,  as  trus- 
tees for  the  bondholders.  They  claim  not  to  have  been  parties  to 
the  suit  at  the  time  the  decree  of  foreclosure  and  sale  was  rendered,  ^ 
and  as  we  do  not  consider  it  proper  to  investigate  or  pass  upon*that  • 
claim  in  the  present  proceeding,  we  entertain  the  appeal,  as  to  the 
deficiency  decree,  and  reverse  it,  for  the  error  which  required  the  re- 
versal of  the  decree  of  foreclosure  and  sale. 

The  argument  of  the  present  appeal,  on  both  sides,  seems  to  have 
been  influenced  by  the  consideration  that  it  possibly  involved  a 
present  adjudication  of  the  effect  its  determination  might  have  upon 
Ihe  rights  of  the  purchasers  at  the  sale  and  the  present  title  of  the 
property  sold.  But  no  question  of  that  character  is  involved.  Whether 
Ihe  purchasers  were  parties  to  the  litigation,  either  by  name  upon  the 
record  or  in  interest  and  by  representation,  so  as  to  be  affected  by  the 
•error  in  the  proceeding  for  which  the  decrees  have  been  reversed,  or 
whether  they  or  their  assigns  are  protected  by  the  principle  and  policy 
ihat  uphold  the  titles  of  bonajide  purchasers  without  notice,  at  judicial 
«ales,  and  any  other  that  may  be  mooted  touching  the  point,  are  ques- 
tions which  do  not  arise  upon  the  present  appeal,  and  are  left  for 
further  consideration  in  case  they  should  be  presented  in  a  subsequent 
stage  of  this  or  by  virtue  of  proceedings  in  some  other  suit. 

For  the  reasons  announced,  it  is  therefore  ordered  that  the  appeal 
from  the  decrees  of  April  12, 1877,  and  of  April  16, 1877,  respectively, 
be  dismissed,  upon  the  ground  that  the  decrees  were  vacated  by  the 
reversal  of  the  prior  decree  of  foreclosure  and  sale,  rendered  Decem- 
ber 5,  1876,  and  that  the  decree  entered  November  19, 1877,  in  favor 
•of  Frederick  W.  Huidekoper,  Thomas  W.  Shannon,  and  John  M. 
Denison,  trustees,  be  reversed,  and  that  the  cause  be  remanded  with 
directions  to  proceed  therein  as  may  be  just  and  equitable. 

The  appellants  are  entitled  to  their  costs  on  this  appeaL 
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(106  u.  a  1)  Tabxxr  v.  Mobbim- 

(October  23, 1882.) 
Affbai^— Mattbb  nr  Dibfdtb. 

IHiere  it  does  not  appear  in  the  record,  or  by  affidaTita,  that  the  value  of  the  matter 
in  dispute  exceeds  $5,000,  the  appeal  will  be  dismissed. 

Appeal  from  the  Gircait  Goart  of  the  United  States  for  the  District 
of  West  YirgiQia.    On  motion  to  dismiss. 

Oideon  D.  Camden^  for  the  motion. 

D.  D.  Lord,  opposed. 

Wattb,  C.  J.  This  is  a  motion  to  dismiss  for  the  reason  that  il 
does  not  appear  in  the  record  or  by  affidayits  that  the  valae  of  the 
matter  in  dispute  exceeds  $6»000.  The  reoord  shows  that  Willard 
Parker,  Jr.,  the  appellant,  as  the  owner  of  one  ondiyided  twentieth 
part  of  a  large  tract  of  land  in  West  Virginia,  embracing  within  its 
boundaries  several  hundred  thousand  acres,  filed  his  bill  in  equity 
against  Willard  Parker,  8r.,  as  the  owner  of  the  remaining  nineteen- 
twentieths,  and  Morrill,  the  appellee,  for  a  partition  as  between  him- 
self and  Parker,  Br.,  and  to  remoye  a  cloud  upon  the  title  to  a  part 
n  of  the  tract  caused  by  a  claim  set  up  by  Morrill.  Upon  the  hearing 
»  the  court  below  dismissed  the  bill  as  to  Morrill,  and  from  a*decree 
to  that  effect  Parker,  Jr.,  took  this  appeal.  Parker,  Br.,  did  not  ap- 
pear as  an  actor  in  the  court  below,  and  has  not  united  in  the  appeal. 

The  lands  claimed  by  Morrill  are  not  described,  either  in  the  biU 
or  in  the  answer  of  Morrill,  otherwise  than  by  reference  to  certain 
patents,  under  which  he  assumed  to  hold.  These  patents  covered 
between  fifty  and  sixty  thousand  acres.  In  one  of  the  depositions  it 
is  shown  that  when  the  suit  was  begun  Morrill  claimed  about  35,000 
acres.  The  value  of  the  property  is  nowhere  stated.  The  whole 
tract  in  which  Parker,  Jr.,  claimed  his  undivided  interest  included 
very  much  more  than  the  Morrill  lands.  On  the  eleventh  of  Jan- 
uary, 1854,  this  whole  tract  was  conveyed  to  Peter  Gark  by  deed  re- 
citing a  consideration  of  |8,090.  Clark,  on  the  twenty-ninth  of 
March,  1854,  conveyed  it  to  William  W.  Campbell  by  deed,  in  which 
the  consideration  is  stated  to  have  been  $8,000.  On  the  fifth  of  May» 
1858,  Campbell  conveyed  to  Parker,  Sr.,  for  a  nominal  consideration, 
and  on  the  second  of  November,  1872,  Parker,  Sr.,  conveyed  the  one 
undivided  twentieth  to  Parker,  Jr.,  for  $3,000.  In  his  petition  for 
this  appeal,  filed  September  8,  1880,  Parker,  Jr.,  states  the  value  of 
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the  lands  claimed  by  Morrill  to  be  over  $2,000.  Notice  of  the  pres- 
ent motion  was  served  on  the  counsel  for  the  appellant  in  May  last. 
The  brief  in  support  of  the  motion  was  filed  here  on  the  sixth  of  May. 
That  of  the  appellant  was  filed  on  the  seventh  of  October.  Notwith- 
standing  the  dismissal  was  claimed  on  account  of  the  value  of  the 
matter  in  dispute,  no  attempt  has  been  made  by  the  appellant  to  sup- 
ply the  defect  in  the  record  by  affidavits,  as  under  our  practice  might 
have  been  done;  but  to  defeat  the  motion  he  relies  entirely  on  the 
evidence  of  value  to  be  found  in  the  record. 

As  the  case  stands,  only  the  interest  of  Parker,  Jr.,  in  the  lands  is 
in  question  here.  This  is  one  undivided  twentieth  part  only.  As 
Parker,  Sr.,  has  not  appealed,  the  value  of  his  interest  in  the  prop- 
erty cannot  be  taken  into  the  account.  The  claim  of  Morrill  is  only 
for  25,000  acres.  One-twentieth  of  this  would  be  1,250  acres ;  and 
-certainly,  in  the  light  of  the  facts  appearing  all  through  the  record, 
we  cannot  say  that  their  value  exceeds  $5|000. 

The  motion  to  dismiss  is  granted. 


<10«  U.  8.  8) 

BoBTwiOE,  Beceiver,  etc.,  and  others  v.  Bbineebhofv, 

(October  23, 1882.) 
Affbai/— Final  Judomekt. 

A  Judgment  of  reversal  of  the  highest  court  of  a  state  deciding  that  the  suit  may 
be  sustained  in  the  state  courts,  with  leave  for  further  proceedings  in  the  court 
below,  is  not  a  final  Judgment  from  which  a  writ  of  error  will  lie. 

In  Error  to  the  Court  of  Appeals  of  the  State  of  New  York.  On 
motion  to  dismiss. 

E.  h.  Fancher,  for  plaintiffs  in  error. 

J.  Hervey  Cook^  for  defendant  in  error. 

Waitb,  G.  J.  This  was  a  suit  begun  in  the  supreme  court  of  the 
«tate  of  New  Tork  by  a  stockholder  in  a  national  bank  against  the 
directors  to  recover  damages  for  their  negligence  in  the  performance 
of  their  official  duties.  A  demurrer  was  filed  to  the  complaint,  which 
raised,  among  others,  the  question  whether  such  an  action  could  be 
brought  in  a  state  court.  The  supreme  court  at  special  term  sub- 
iained  the  demurrer  and  dismissed  the  complaint.  This  judgment 
^as  affirmed  at  general  term.    An  appeal  was  then  taken  to  the  court 
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of  appeals,  where  it  was  ordered  and  adjudged  "that  the  judgment  of 
the  general  term  *  *  *  be  •  *  *  reversed  and  judgment 
rendered  for  plaintiff  on  demurrer,  with  costs,  with  leave  to  the  de- 
fendants  to  withdraw  the  demurrer  within  30  days,  on  payment  of 
eosts,  *  *  *  and  to  answer  the  complaint."  It  was  also  further 
ordered  that  the  record  and  the  proceedings  in  the  court  of  appeals 
be  remitted  to  the  supreme  court,  ''there  to  be  proceeded  upon  accord* 
ing  to  law."  From  this  judgment  of  the  court  of  appeals  a  writ  of 
error  was  taken  to  this  court,  which  the  defendant  in  error  now  moves 
to  dismiss  because  the  judgment  to  be  reviewed  is  not  a  final  judg- 
ment. 

The  rule  is  well  settled  and  of  long  standing  that  a  judgment  or  de- 
cree to  be  final,  within  the  meaning  of  that  term  as  used  in  the  acts 
of  congress  giving  this  court  jurisdiction  on  appeals  and  writs  of 
error,  must  terminate  the  litigation  between  the  parties  on  the  merits 
of  the  case,  so  that  if  there  should  be  an  affirmance  here,  the  court 

*  below  would  have  nothing  to  do  but*to  execute  the  judgment  or  de- 
cree it  had  already  rendered.  Whiting  v.  Bank  of  U.  8.  18  Pet.  15; 
Forgay  v.  Conrad,  6  How.  204;  Craighead  v.  Wilson,  18  How.  201; 
Beebe  v.  Russell,  19  How.  285 ;  Bronson  v.  Railroad,  2  Black,  581 ;  Tkom- 
son  V.  Dean,  7  Wall.  845;  St.  Clair  Co.  v.  Livingston,  18  Wall.  628; 
Parcels  v.  Johnson,  20  Wall.  654;  Railroad  Co.  v.  Swasey,  28  Wall.  409 ; 
Crosby  v.  Buchanan,  Id.  458;  Com'rs  v.  Lucas,  98  U.  S.  118.  It  has 
not  always  been  easy  to  decide  when  decrees  in  equity  are  final  within 
nhis  rule,  and  there  may  be  some  apparent  conflict  in  the  oases  on 
that  subject,  but  in  the  common-law  courts  the  question  has  never 
Iteen  a  difficult  one.  If  the  judgment  is  not  one  which  disposes  of 
The  whole  case  on  its  merits,  it  is  not  final.  Consequently  it  has 
I»een  uniformly  held  that  a  judgment  of  reversal  with  leave  for  fur- 
ther proceedings  in  the  court  below  cannot  be  brought  here  on  writ 
of  error.  Brown  v.  Union  Bank,  4  How.  466;  Pepper  v.  Dunlap,  5 
How.  61 ;  Tracy  v.  Ilolcombe,  24  How.  426 ;  Moore  v.  Bobbins,  18  Wall. 
588;  McComb  v.  Knox  Co.  91  U.  S.  1 ;  Baker  v.  White,  92  U.  S.  176 ; 
Davis  V.  Crouch,  94  U.  8.  614.  This  clearly  is  a  judgment  of  that 
kind.  The  highest  court  of  the  state  has  decided  that  the  suit  may 
be  maintained  in  the  courts  of  the  state.  To  that  extent  the  litiga- 
tion between  the  parties  has  been  terminated,  so  far  as  the  state 
courts  are  concerned,  but  it  still  remains  to  decide  whether  the  direct- 
ors have  in  fact  been  guilty  of  the  negligence  complained  of,  and,  if 

.  KO,  what  damages  the  stockholders  have  sustained  in  consequence  of 
I  heir  neglect.     The  court  of  appeals  has  given  the  defendants  leave 
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to  answer  the  complaint,  and  the  trial  court  has  been  directed  to  pro* 
ceed  with  the  suit  accordingly.     Such  being  the  case,  it  can  in  no 
sense  be  said  that  the  judgment  we  are  now  called  on  to  review  ter- 
minates the  litigation  in  the  suit. 
The  motion  to  dismiss  is  granted. 


(^08  U.  S.  5) 

Cbane  Ibon  Go.  v.  Hoaoland  and  others. 

WuBTs  and  others  v.  The  Samb« 

(October  23, 1882 ) 

WJtrr  OF  Errob— Statb  Court— Practicb. 

On  a  writ  of  error  to  the  supreme  court  of  a  state,  where  the  records  have  not  been 
printed,  this  court  can  look  only  to  the  statements  of  counsel  as  they  appear  in 
the  briefs ;  and  where  the  assignment  of  errors  has  been  printed  in  defendants* 
brief,  and  some  of  such  assignments  clearly  present  questions  of  which  we  have 
Jurisdiction,  motions  to  dismiss  will  be  denied. 

Where  the  questions  involved  are  not  of  a  character  that  this  court  will  be  inclined 
to  consider,  on  a  motion  to  affirm,  such  motion  will  be  denied. 

Where  the  showing  is  insufficient,  motions  to  advance  will  be  denied. 

In  Error  to  the  Supreme  Court  of  the  State  of  New  Jersey.  Mo- 
tions to  dismiss,  with  which  are  united  motions  to  affirm,  to  strike 
out  certain  assignments  of  error,  and  to  advance. 

J.  O.  Shipman^  for  plaintiffs  in  error. 

Theo.  Little^  for  defendants  in  error. 

Waitb,  C,  J.  These  are  writs  of  error  to  the  supreme  court  of  ^^ew 
Jersey,  and  the  motions  to  dismiss  are  made  because,  as  is 'claimed,? 
no  federal  question  is  involved.  The  records  have  not  been  printed, 
and  on  these  motions  we  can  look  only  to  the  statements  of  counsel 
as  they  appear  in  the  briefs.  The  assignment  of  errors  has  been 
printed  in  the  brief  for  the  defendants,  and  the  second  and  fifth  assign- 
ments clearly  present  questions  of  which  we  have  jurisdiction. 
Whether  the  errors  thus  assigned  appear  in  the  records  we  cannot  on 
these  motions,  as  they  are  now  presented,  finally  determine,  but  in 
the  absence  of  any  showing  to  the  contrary  we  will  presume  they  do. 
The  motions  to  dismiss  must  therefore  be  overruled. 

The  questions  involved  are  not  of  a  character  that  we  are  inclined 
to  consider  on  a  motion  to  affirm,  especially  before  the  record  is 
v.l— 2 
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printed.  It  will  be  time  enough  to  consider  the  objections  to  the  as* 
signment  of  errors  when  the  oases  come  on  for  hearinpr.  The  motions 
to  advance  the  cases  cannot  be  granted  upon  the  showing  made.  All 
the  motions  are  consequently  denied. 


<106  U.  S.  30) 

Phceniz  Mut.  Life  Ins.  Co.  of  Habtfobd,  Conn.,  v.  Dostbb  and 

others. 

(October  23, 1882.) 

TriaI/— Effect  akd  Weight  of  Evidenob— Life  Iksurakcb  Pouct— Fob- 

FErrURB^ESTOFPEL. 

A  case,  which  fairly  depends  upon  the  effect  or  weight  of  testimony,  should  not 
be  withdrawn  from  the  jury  unless  the  testimony  be  of  such  a  conclusive 
character  as  to  compel  the  court,  in  the  exercise  of  a  sound  judicial  discretion, 
to  set  aside  a  verdict  returned  iu  oppostiion  to  it. 

Ins,  Co.  ▼.  Norton,  96  U.  B.  239,  and  Ins.  Co.  ▼.  EggUston,  Id.  577,  approved. 

<;ircumstances  stated  which  estop  a  mutual  life  insurance  company  from  setting 
up  that  the  policy  sued  on  was  forfeited  by  a  failure  of  the  assured  to  pay,  at 
the  day,  the  stipulatea  annual  premium. 

Where  that  premium  was,  by  the  contract,  subject  to  a  variation,  dependent  upon 
the  dividends  to  which  the  insured  was  entitled,  it  was  the  duty  of  the  com- 
pany to  give  him  sepsonable  notice  of  the  amount  of  his  dividends,  in  order  that 
he  might  be  en^ibled,  in  due  time,  to  pay  or  tender  the  balance  remaining  un- 
paid upon  the  premium. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kansas. 

H.  E.  Barnard,  for  plaintiff  in  error. 

Frank  Doster  and  John  IF.  lAnn,  for  defendants  in  error. 

Harlan,  J.  This  is  a  writ  of  error  from  a  judgment  for  the  amount 
of  a  policy  of  insurance  upon  the  life  of  Jackson  Riddle,  issaed  on  the 
twentieth  day  of  September,  1871,  by  the  Fhcenix  Mutual  Life  Insur- 
ance Company  of  Hartford,  Connecticut. 

The  policy  purports  to  have  been  issued  in  consideration  as  well  of 
the  representations  made  in  the  application  for  insurance,  as  of  the 
payment  by  the  wife  and  children  of  the  insured  (the  payees  named  in 
the  policy)  of  the  sum  of  $215,  and  the  annual  payment  of  a  like 
amount  on  or  before  the  twentieth  day  of  September  in  every  year 
during  its  continuance.  It  contains  a  stipulation  that  if  the  premium 
be  not  paid  at  the  office  of  the  company  in  Hartford,  or  to  some  agent 
of  the  company  producing  a  receipt  signed  by  the  president  or  seore- 
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tary,  on  or  before  the  day  of  its  maturity^  then,  in  every  such  case,  the 
company  shall  not  be  liable  for  any  part  of  the  sum  insured,  and  the 
policy  shall  cease  and  determine,  all  previous  payments  being  forfeited 
to  the  company.  The  policy  is  npon  the  half-note  plan,  and  it  is  part 
of  the  contract  that  the  dividends  set  apart  to  the  insured  be  applied^ 
in  the  discharge,  pro  tantOf  of 'annual  premiums*  The  secretary  of «? 
the  company,  in  his  evidence,  states  that  under  the  half -note  plan  the 
insured  is  permitted  to  discharge  one-half  of  the  first  four  premiums 
by  notes,  (the  interest  thereon  to  be  paid  in  advance,)  and  upon  the 
fifth  and  subsequent  payments  to  have  his  dividends,  if  any,  applied 
in  reduction  of  the  premium.  It  was  in  proof  that  prior  to  the  ma- 
turity of  the  respective  premiums,  payable  on  the  twentieth  days  of 
September,  1872,  1873,  and  1874,  the  company's  general  agent  sent 
to  the  insured,  at  his  residence  in  Monticello,  Illinois,  printed  notices 
showing  when  the  premium  became  due,  the  amount  of  cash  to  be 
paid,  the  interest  on  the  notes  given  under  the  half -note  plan,  and  the 
amount  for  which  an  additional  note  under  that  plan  was  required. 
Prior  to  the  twentieth  of  September,  1875, — ^when  the  fifth  annual 
premium  was  due, — the  notice  to  the  insured  stated  the  amount  of 
dividends  to  be  applied  in  reduction  of  that  premium,  the  interest  to 
be  paid  in  advance  upon  the  notes  previously  executed,  and  the  sum 
to  be  paid  in  cash. 

The  amounts  due  in  the  years  1872,  ;L878,  1874,  and  1875  were 
paid,  but  not  until  the  expiration  of  several,  in  some  instances  10  or 
more,  days  after  the  time  fixed  by  the  policy.  They  were  received 
in  each  instance,  so  far  as  the  record  discloses,  without  objection  upon 
the  part  of  the  company  or  its  agents. 

On  the  sixth  day  of  October,  1876,  the  insured  lost  his  life  in  a 
railroad  collision,  leaving  unpaid  the  premium  due  on  the  twentieth 
day  of  September  of  that  year.  His  residence  and  post-office,  for 
more  than  a  year  prior  to  his  death,  has  been  at  Oxford,  Indiana. 
Of  his  removal  to  that  place  the  general  agent  of  the  company  at 
Chicago  was  distinctly  informed,  as  the  evidence  tended  to  show,  as 
early  as  October,  1875.  The  letter  from  that  office  acknowledging 
the  receipt  of  the  premium  due  on  twentieth  of  September,  1875,  (but 
not  paid  until  about  October  9th,  of  that  year,)  was  addressed  to  the 
insured,  at  bis  new  residence  in  Oxford,  Indiana.  On  the  fourth  day 
of  October,  1876, — 14  days  after  the  premium  for  that  year  was  due, 
— there  was  sent  from  the  office  of  the  company's  general  agent  at 
Chicago,  addressed,  by  mistake,  to  the  insured  at  Fowler,  Indiana,^ 
a  notice  similar  to  that  given  in  1876.    This^notice,  the  evidence? 
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tended  to  show,  was  received  from  the  post-office  at  Fowler,  Indiana, 
{where  the  father  never  resided,)  by  a  son  of  the  insured,  on  the  day 
the  latter  was  killed,  and  a  few  boors  only  before  his  death.  There 
was  also  proof  that  the  insured,  before  leaving  his  home,  at  Oxford, 
Indiana,  made  arrangements  to  pay  the  amount  required  in  that  year 
as  soon  as  the  customary  notice,  showing  the  sum  to  be  paid,  was 
received.  On  the  ninth  day  of  October,  1876,  the  amount  due  was, 
in  behalf  of  the  payees,  tendered  to  the  company's  general  agent  at 
Chicago.  He  declined  to  receive  it,  upon  the  ground  that  the  policy 
lapsed  by  reason  of  the  non-payment  of  the  premium,  at  maturity,  in 
the  life-time  of  the  insured. 

Upon  the  part  of  the  payees  it  is  contended  that  the  company 
waived  strict  compliance  with  the  provision  making  the  continuance 
of  the  policy  dependent  upon  the  payment  of  the  annual  premium  on 
the  day  named  therein;  and  that,  in  view  of  the  settled  course  of  busi- 
ness between  the  company  and  its  agents  on  one  side,  and  the  in- 
sured on  the  other,  it  is  estopped  to  rely  upon  the  non-payment  of 
the  last  premium,  at  the  day,  as  working  a  forfeiture  of  the  policy. 

The  facts  and  circumstances  established  by  the  testimony  are  suffi- 
ciently indicated  in  the  charge  of  the  court,  to  certain  parts  of  which, 
to  be  presently  examined,  the  company  objected.  It  is  enough  to  say 
that  the  testimony  was  ample  to  enable  each  party  to  go  to  the  jury 
upon  the  substantial  issues  in  the  case.  The  motion,  at  the  close  of 
the  plaintiff's  evidence,  for  a  peremptory  instruction  for  the  company 
was  properly  denied.  It  could  not  have  been  allowed  without  usurpa- 
tion upon  the  part  of  the  court  of  the  functions  of  the  jury.  Where 
a  cause  fairly  depends  upon  the  effect  or  weight  of  testimony,  it  is  one 
for  the  consideration  and  determination  of  the  jury,  under  proper  di- 
rections, as  to  the  principles  of  law  involved.  It  should  never  be 
withdrawn  from  them,  unless  the  testimony  be  of  such  a  conclusive 
character  as  to  compel  the  court,  in  the  exercise  of  a  sound  judicial 
discretion,  to  set  aside  a  verdict  returned  in  opposition  to  it.  9  Pet. 
„  299;  12  Pet.  5;  1  Black,  49;  14  Pet.  31;  13  Wall.  62;  93  U.  S.  146. 
?  *  We  now  proceed  to  an  examination  of  those  parts  of  the  charge 
which  were  made  the  subject  of  exceptions  by  the  company. 

After  saying  that  the  policy,  with  the  application,  contained  the 
agreement  of  the  parties;  that  the  clause  providing  for  a  forfeiture 
for  non-payment  of  the  premium  at  maturity,  and  declaring  the  want 
of  authority  in  agents  either  to  receive  premiums,  after  the  time  fixed 
for  their  payment,  or  to  waive  forfeiture,  constituted  a  part  of  the 
contract,  binding  upon  both  parties,  unless  waived  or  modified  by 
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ihe  company,  or  by  its  agent  thereunto  authorized ;  also,  that  strict  per- 
formance  of  the  forfeiture  provision  could  be  waived  by  the  company, 
either  expressly  or  by  implication,  the  court  proceeded  to  lay  down 
the  rules  by  which  the  jury  should  be  guided  in  determining  whether 
there  was  such  waiver.  It  said,  in  substance,  that  if  the  conduct 
of  the  company,  in  its  dealings  with  the  insured,  and  others  similarly 
situated,  had  been  such  as  to  induce  a  belief  on  his  part  that  so  much 
-of  the  contract  as  provides  for  a  forfeiture,  if  the  premium  be  not 
paid  at  the  day,  would  not  be  enforced  if  payment  were  made  within  . 
A  reasonable  period  thereafter,  the  company  ought  not,  in  common 
justice,  to  be  permitted  to  allege  such  forfeiture  against  one  who 
Acted  upon  that  belief,  and  subsequently  made  or  tendered  payment ; 
and  that  if  the  acts  creating  such  belief  were  done  by  the  agent,  and 
were  subsequently  approved  by  the  company,  either  expressly  or  by 
receiving  and  retaining  the  premiums,  with  full  knowledge  of  the  cir- 
cumstances, the  same  consequences  should  follow. 

The  court  further  told  the  jury,  in  substance,  that  if  they  found  from 
ihe  evidence  that  the  company  were  in  the  habit  of  sending  renewal 
receipts  for  the  premium  on  this  policy  to  its  local  agent,  at  the  place 
of  residence  of  the  insured,  duly  signed  by  the  president  and  secre- 
tary of  the  company,  leaving  their  use  subject  entirely  to  the  judgment 
of  that  agent,  and  the  latter  was  accustomed  to  receive  the  premiums 
from  the  insured,  without  objection,  several  days  after  the  same  be- 
•came  due,  and  to  issue  the  receipt  therefor,  and  the  home  company  oz 
the  managing  agents  or  ofBcers  had  full  knowledge  of  such  practice,  and  ^ 
received  from  its  agent,  and  retained,  the*premiums  so  paid,  the  in-  • 
«ured  had  a  right  to  believe  that  the  company  waived  a  strict  com- 
pliance, and  they  might  find  that  there  was  a  waiver  by  the  company 
of  the  forfeiting  clause  of  the  policy;  and  if  the  insured,  relying  on 
6uch  practice,  within  a  reasonable  or  the  usual  time,  paid  or  offered 
io  pay  the  premium  after  the  day  the  same  was  due,  the  policy  re- 
mained in  full  force  and  effect,  and  the  company  was  liable  thereon, 
notwithstanding  the  insured  had  in  the  mean  time  died. 

The  objection  of  the  company  to  these  parts  of  the  charge  were 
overruled,  and  an  exception  taken.  The  objection  would  have  more 
weight  had  the  charge  ended  with  these  remarks,  because  in  such  a 
presentation  of  the  case  the  court  would  have  placed  before  the  jury 
only  one  side  of  the  issues  to  which  it  directed  attention.  But  the 
•charge  is  not  liable  to  such  criticism,  since  the  court,  in  the  same 
-connection,  instructed  the  jury  that  if  the  company  had  not  author 
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ized  its  local  agent,  to  whom  the  renewal  receipts  were  sent,  to  ex- 
tend  the  time  for  payment  of  the  premium  beyond  the  day  named  in 
the  policy,  nor  had  habitually  accepted  from  the  insured  through  its 
agent  the  premiums  on  the  policy  after  the  same  became  due,  with 
full  knowledge  that  the  B^me  were  so  paid  after  due  and  the  receipt 
issued  by  its  agent,  then  that  they  could  not  find  that  the  company 
bad,  either  expressly  or  by  implication,  waived  a  strict  oompliauce 
with  the  terms  of  the  policy  in  reference  to  payment  of  the  pre* 
miums,  and  the  policy  became  forfeited  according  to  its  terms. 

It  seems  to  the  court  that  the  charge  was  as  favorable  to  the  com- 
pany  as  it  could  have  demanded.  It  was,  as  to  its  essential  parts, 
in  substantial  harmony  with  recent  decisions  of  this  court.  In  Ins. 
Co.  V.  Norton,  96  U.  B.  239,  we  said,  in  reference  to  a  policy  sim- 
ilar to  the  one  here  in  suit,  that  the  company  was  not  bound  to 
act  upon  the  declaration  that  its  agents  had  no  power  to  make  agree- 
ments or  waive  forfeitures,  but  might  at  any  time,  at  its  option,  give 
them  such  power ;  that  the  declaration  was  tantamount  to  a  notice 
to  the  insured,  which  the  company  could  waive  and  disregard  at 
pleasure : 
*^  In  either  case,  [said  the  court,]  both  with  regard  to  the  forfeiture  and  to 
S  the  powers  of  its  agents,  a  waiver  of  the  stipulation  or  notice  would  not  be 
repugnant  to  the  written^agreement,  because  it  would  only  be  the  exercise  of 
an  option  which  the  agreement  left  in  it.  And  whether  it  did  exercise  such 
option  or  not,  was  a  fact  provable  by  parol  evidence,  as  well  as  by  writing,  for 
the  obvious  reason  that  it  could  be  done  without  writing." 

In  the  same  case  it  was  said  that,  although  in  life  insurance  time 
of  payment  was  material,  and  could  not  be  extended  against  the  as- 
sent of  the  company,  where  such  assent  was  given,  the  court  should 
be  liberal  in  construing  the  transaction  in  favor  of  avoiding  a  for- 
feiture. And  in  Ins.  Co.  v.  EgglesUm,  96  U.  S.  577,  it  was  said  that 
the  courts  are  always  prompt  to  seize  hold  of  any  circumstances  that 
indicate  an  election  to  waive  a  forfeiture,  or  an  agreement  to  do  so  on 
which  the  party  has  relied  and  acted.  Consequently,  said  the  court, 
speaking  by  Mr.  Justice  Bbadley  : 

"Any  agreement,  declaration,  or  course  of  action,  on  the  part  of  an  insur- 
ance company,  which  leads  a  party  insured  honestly  to  believe  that  by  con- 
forming thereto  a  forfeiture  of  his  policy  will  not  be  incurred,  followed  by  due 
confoi-mity  on  his  part,  will  and  ought  to  estop  the  company  from  insisting 
lipon  the  forfeiture,  though  it  might  be  claimed  under  the  express  letter  of 
the  contract.  The  company  is  thereby  estopped  from  enforcing  the  forfeiture. 
The  representations,  declaration,  or  acts  of  an  agent,  contrary  to  the  terms  of 


Digitized  by 


Google 


PHCENIZ  HUT.  LIFB  INB.  CO.  V.  DOBTEB.  2o 

the  policy,  of  course,  will  not  be  sufficient,  unless  sanctioned  by  the  company 
itself.  In$.  Co.  v.  Moiory,  96  U.  S.  544.  But  when  the  latter  has,  by  its  course 
-of  action,  ratified  such  declarations,  representations,  or  acts»  the  case  is  very 
-diflPerent." 

These  authorities  abundantly  sustain  the  rulings  in  this  case  to 
which  reference  has  been  made. 

The  court  below  then  passed  to  an  examination  of  the  remaining 
ground  relied  on  as  to  excusing  the  non-payment  of  the  last  premium 
on  the  day  it  fell  due,  viz.,  the  failure  of  the  company  to  give  the 
insured  seasonable  notice  of  the  amount  of  dividends  to  be  applied  in 
^reduction  of  the  premium.  After  stating  that  by  the  terms  of  the 
policy  the  premiums  could  be  paid  either  at  the  home  office  or  to  an 
4igent  of  the  company,  producing  the  proper  receipt,  and  that  by  the 
terms  of  the  application,  which  was  the  basis  of  the  contract  of  insur- 
:ance,  the  annual  dividends  due  the  insured  could  be  applied  in  dis-  ^ 
K5harge  of  premiums,  the  court  instructed  the  jury  that  if 'they  found? 
irom  the  evidence  that  it  had  been  the  invariable  custom  of  the  com- 
pany to  transmit  to  the  insured,  by  mail  or  by  its  local  agent,  a  state- 
ment of  the  amount  of  the  premium  due,  after  deducting  the  divi- 
'dend,  with  a  notice  of  the  time  when,  the  place  where,  and  the  person 
-to  whom,  the  premium  could  be  paid,  then  the  insured  had  good 
ireason  to  expect  and  rely  on  such  statement,  and  notice  being  sent  to 
iiim;  and  that  if  the  insurance  company,  by  its  managing  agent,  had 
rnotice  of  the  post-office  address  of  the  insured  before  the  usual  time 
of  sending  out  notice,  but  failed  and  neglected  to  transmit  such  state- 
ment and  notice  to  the  insured  at  his  post-office  address  until  the 
fourth  day  of  October,  and  the  same  did  not  reach  him,  or  the  payees 
dn  the  policy,  until  October  6th,  and  that  the  insured  or  payees  were 
ready  and  waiting  to  pay  said  premium  when  the  notice  and  statement 
rshould  be  received,  and  by  reason  of  such  failure  of  the  company  to 
-send  the  notice  and  statement,  and  by  reason  of  that  alone,  the  pre- 
:mium  due  in  September,  1876,  was  not  promptly  paid,  and  that  in  a 
reasonable  time  thereafter,  to- wit,  on  Monday,  the  ninth  day  of  October, 
1876,  the  payees  tendered  the  company,  at  Chicago,  the  full  amount 
of  the  premium  due,  then  the  policy  did  not  lapse  or  become  forfeited, 
notwithstanding  the  premium  was  not  paid  on  the  day  named  in  the 
policy,  and  in  the  life- time  of  the  insured.  To  that  part  of  the  charge 
the  company  excepted.  In  the  same  immediate  connection,  the  court 
below,  it  may  be  observed,  further  instructed  the  jury  that  if  it  had 
aiot  been  the  nniform  custom  of  the  company  to  send  the  insured  such 
^notice  or  statement  at  or  about  the  time  the  premium  became  due,  or 
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if  the  company  or  managing  agent  had  not  been  notified  of  the  change- 
of  tbe  post-office  address  of  the  insured  until  about  the  fourth  day  of 
October,  or  that  the  company  had  in  reality  sent  the  notice,  by  mail 
or  otherwise,  at  a  prior  date,  properly  addressed  to  the  insured,  then 
it  was  not  the  fault  of  the  company  that  the  insured  was  not  noti- 
fied, and  the  want  of  such  notice  would  not  excuse  him  from  making 
payment  at  the  day,  and  the  policy  would  consequently  become  for- 
feited. 
H  We  are  of  opinion  that  these  propositions  are  substantially  correct. 
Nor  do  we  perceive  that  the  rulings  of  the  court  below*are  in  conflict 
with  our  decision  in  Thompson  v.  Ins.  Co.  104  U.  S.  258.  In  that 
case  it  appeared  that  the  insured,  for  a  part  of  an  annual  premium, 
had  given  a  note  containing  the  special  provision  that  in  the  event 
of  the  non-payment  of  the  note  at  maturity  the  policy  should  be  void. 
The  note  was  not  paid  at  maturity,  nor  was  payment  ever  tendered 
while  the  insured  was  alive,  nor  at  any  time  after  his  death,  by  or  in 
behalf  of  the  payees  in  the  policy.  To  pleas  setting  up  these  facts 
replications  were  filed,  in  which  it  was  attempted  to  excuse  the  fail- 
ure to  make  due  tender  of  the  amount  of  the  note,  upon  the  ground 
that  it  was  the  usage  and  custom  of  the  company,  practiced  with  the 
insured  and  others,  as  well  before  as  after  the  making  of  the  note, 
not  to  demand  punctual  payment  at  the  day,  but  to  give  80  days  of 
grace;  further,  that  it  had  been  its  uniform  custom  and  usage,  in 
advance  of  the  maturity  of  notes,  to  give  notice  of  the  day  of  pay- 
ment, whereas  no  such  notice  was  given  to  Thompson,  and  thereby, 
it  was  alleged,  he  was  put  off  his  guard  and  misled  as  to  the  time  of 
payment.  It  was  held  that  the  failure  to  tender  the  amount  due, 
within  the  period  named  in  the  replication,  was,  in  every  view,  fatal 
to  the  entire  case  set  up  by  tbe  payees  in  the  policy.  "A  valid  ex- 
cuse for  not  paying  promptly  on  the  day  is,"  said  the  court,  "a  dif- 
ferent thing  from  an  excuse  for  not  paying  at  all."  Touching  the 
alleged  failure  of  the  company,  in  conformity  with  its  uniform  prac- 
tice, to  give  notice  of  the  day  of  payment,  it  was  said  that  the  in- 
sured knew,  or  was  bound  to  know,  when  his  premiums  became  due, 
and  that  the  company  was  under  no  obligation  to  give  him  notice; 
nor  did  it  assume  any  responsibility  by  giving  notice  on  previous 
occasions. 

The  present  case  has  features  which  plainly  distinguish  it  from  the 
Thompson  Case.  In  the  former  there  was  a  tender  of  the  premium 
within  a  few  days  after  the  death  of  the  insured,  and  as  soon  as  the 
payees  ascertained  the  sum  required  to  be  paid.     In  the  latter,  the 
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-amount  to  be  paid  was  fixed.  It  was  not  liable  to  be  redaced  on  account 
of  dividends  or  for  any  other  reason,  and  the  insured,  therefore,  knew 
the  exact  amount  to  be  paid  in  order  to  prevent  a  forfeiture  of  the 
policy.  Now,  although  the  policy  issued  upon  Riddle's  life  required 
payment  annually  of  a  specific  sum  as  a  premium,  that  stipulation, 
inust*be  construed  in  connection  with  the  agreement  set  out  in  the? 
■application,  that  the  premium  might  be  discharged  pro  tanto  by  such 
•dividends  as  were  allowed  to  the  insured  from  time  to  time.  Whether 
the  company,  in  any  particular  year,  declared  dividends,  and  what 
amount  was  available  in  reduction  of  the  premium,  were  facts  known, 
in  the  first  instance,  only  to  the  company,  which  had  full  control  of 
i;be  matter  of  dividends.  It  certainly  was  not  contemplated  that  the 
insured  should  every  year  make  application,  either  at  the  home  office, 
or  at  the  office  of  its  general  agent  in  Chicago,  in  order  to  ascertain 
the  amount  of  dividends.  The  understanding  between  the  parties 
upon  this  subject  is,  in  part,  shown  by  the  practice  of  the  company. 
Independently  of  that  circumstance,  and  waiving  any  determination 
of  the  question  whether  the  forfeiture  was  not  absolutely  waived  by 
the  act  of  the  general  agent,  in  sending  notice  to  the  insured  after  the 
day  fixed  for  the  payment  of  the  premium  due  September  20,  1876, 
it  was,  we  think,  the  company's  duty,  under  any  fair  interpretation 
of  its  contract,  having  received  information  as  to  the  post-office  of  the 
insured,  to  give  seasonable  notice  of  the  amount  of  dividends,  and 
thereby  inform  him  as  to  the  cash  to  be  paid  in  order  to  keep  alive 
the  policy.  It  did,  as  we  have  seen,  give  such  notice  in  1875,  and 
received  payment  of  the  amount  due  after  the  date  fixed  in  the  pol- 
icy. Within  a  reasonable  time  after  the  notice  for  1876  came,  in 
due  course  of  mail,  to  the  hands  of  one  of  the  payees,  a  tender  of  the 
amount  was  made  to  the  general  agent  at  Chicago.  No  such  features 
were  disclosed  in  the  Thompson  Case^  and  they  are,  as  we  think, 
sufficient  not  only  to  distinguish  the  present  case  from  that  one,  but 
to  authorize  the  instructions  of  which  the  company  complains. 

The  assignments  of  error  bring  to  our  attention  numerous  excep- 
tions taken  by  the  company  to  the  admission  of  evidence,  and  to  the 
refusal  to  give  instructions  asked  in  its  behalf.  We  deem  it  unneces- 
sary to  consider  them  in  detail.  So  far  as  they  affect  the  substantial 
rights  of  the  parties  they  are  disposed  of  by  what  has  been  said 
touching  the  charge  of  the  court  upon  the  essential  questions  in  the 
case. 

The  judgment  must,  therefore,  be  affirmed.     It  is  so  ordered. 
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(106  U.  S  S9> 

OosLnra  v.  Bobebtb. 

(Octolier  23, 1882.) 
Patentb  fob  bmsivTioK8^REi88UB  Von). 

The  first  claim  of  reissued  letters  patent  No.  6,644,  granted  to  John  W.  Gosling^ 
November  4, 1873,  for  an  "  improvement  in  step-covers  and  wheel-fenders  for 
carriages,"  the  original  patent  having  been  granted  to  him  February  26,  1867, 
and  the  reissue  applied  for  June  24, 1873,  namely,  **  in  combination  with  the- 
step,  D,  and  the  door,  0,  the  plate,  E,  attached  to  the  door,  to  operate  as  a  step* 
cover  when  the  door  is  closed,  and  a  wheel-fender  when  the  door  is  open,  sub- 
stantially as  and  for  the  purpose  specified,"  was  alleged  to  have  been  infringed 
by  a  structure  made  in  accordance  with  the  description  contained  in  letters- 
patent  No.  90,584,  granted  to  John  Roberts,  May  25, 1869,  for  an  '*  improvement 
in  step-covers  and  wheel-fenders  for  carriages."  It  was  held  that  said  claim^ 
if  construed  so  as  to  cover  the  defendant's  structure,  was  void  for  want  of  nov- 
elty', and  also  invalid  as  being  for  a  different  invention  from  any  found  in  the 
original  patent ;  and  that  if  it  was  so  limited  as  to  be  no  broader  than  the  single 
claim  of  the  ori|^nal  patent,  there  had  been  no  infringement  of  it. 

The  specification  of  the  original  patent  described  a  plate  attached  at  its  top  to  the 
bottom  part  of  the  door  of  the  carriage,  and  attached  at  its  bottom,  by  a  pivotal 
connection,  to  the  step  of  the  carriage,  and  flexible  and  yielding,  so  as  by  its 
elasticity  to  hold  the  door  either  closed  or  open.  In  the  specification  of  the 
reissue  the  connection  of  the  plate  to  the  step  was  made  optional,  and  the  flex- 
ibility of  the  plate  was  made  only  preferential.  The  single  claim  of  the  orig- 
inal patent  was :  "A  combined  step-cover  and  wheel-fender  for  carriages,  con- 
sisting of  the  flexible  plate,  E,  whose  upper  end  is  attached  to  the  carriage  door, 
and  whose  lower  end  is  connected,  d,  A,  to  the  step  or  other  fixed  object,  the 
whole  being  arranged  to  operate  substantially  as  herein  described  and  for  the 
purpose  set  forth."  The  specification  of  the  reissue  stated  that  the  important 
feature  of  the  invention  was  *'  the  plate,  E,  attached  to  the  door  of  the  carriage, 
and  operating,  by  reason  of  such  attachment,  as  a  step-cover  when  the  door  is 
closed,  and  as  a  wheel-fender  when  the  door  is  open."  This  statement  was  not 
in  the  specification  of  the  original  patent.  The  object  of  the  changes  in  the 
specification  was  to  arrive  at  the  claim  for  a  plate  not  held  at  its  bottom  to  the 
step.  The  plate  in  the  defendant's  structure  was  not  fiexible  and  was  not  held 
at  its  bottom  to  the  step,  and  did  not  infringe  the  single  claim  of  the  original 
patent.  The  invention  covered  by  that  claim  was,  so  far  as  appears,  new,  and 
the  original  patent  was  adequate  to  secure  it. 

Appeal  from  the  Circait  Coart  of  the  United  States  for  the  South- 
em  District  of  Ohio. 

Mitchell  dt  Holmes^  for  appellant. 

WUMam  Hubbell  Fisher,  for  appellee. 

Blatohfobd,  J.  In  this  ease  the  plaintiff  appeals  from  a  decree 
dismissing  his  bill  of  complaint.  The  soit  is  brought  for  the  infringe- 
ment of  reissued  letters  patent  No.  5,644,  granted  to  John  W.  Gos- 
ling, the  appellant,  November  4,  1873,  for  an  "improvement  in  step- 
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covers  and  wheel-fenders  for  carriages,"  the  original  patent  having 
been  granted  to  him  Febraary  26>  1867,  and  the  reissue  applied  for^ 
June  24,  1878.  *  As  a  material  question  in  the  ease  arises  on  the  dif-  • 
ference  between  the  specifications  and  claims  of  the  original  and  then 
•reissued  patents,  they  are  subjoined  in  parallel  columns,  the  portions  • 
in  each  which  are  not  found  in  the  other  being  in  italics : 


ORIGINAL. 

^^This  invention  relates  to  a  cheap 
and  simple  device  for  preventing  the 
accumulation  of  mud  and  dust  on  the 
steps  of  carriages,  etc. ;  and  also  for 
guarding  the  clothes  of  the  rider  from 
coming  in  contact  with  the  wheels  on 
entering  or  leaving  the  vehicle. 

"In  the  accompanying  drawings, 
figure  1  shows  the  position  of  my 
fender  when  the  carriage  door  is  open, 
and  figure  2  represents  it  when  the 
door  is  closed.  A  represents  the 
body  of  a  carriage,  B  the  rear  wheel, 
0  the  door,  and  D  the  step;  E  is  a 
yielding  plate,  which  may  be  made 
of  sheet  steel,  or  other  suitable  mate- 
rial, and  the  upper  end  of  said  plate 
is  hinged  or  otherwise  secured  to  the 
door,  C,  whilst  its  lower  end  is  con- 
nected to  a  bar,  H,  having  an  eye,  h, 
which  engages  with  a  suitable  aper- 
ture in  the  fiange,  d,  of  the  step.  This 
provision  of  the  perforated  flange,  d, 
and  eye,  hj  enables  the  plate^  E,  to  turn 
in  either  direction  as  the  door,  C,  is 
opened  or  closed.  The  flexibility  of 
the  plate,  E,  enables  it  to  bend  up  in 
the  act  of  opening  or  closing  the  door, 
{see  dotted  lines  in  figure  1,)  and  its 
elasticity  enables  it  to  hold  the  door 
firmly  in  either  closed  or  •wide-open 
position.  When  the  door  is  shut,  the 
plate,  E,  closes  up  over  the  step,  D,and 
this  prevents  the  wheel  from  throw- 
ing dirt  upon  said  step,  as  cleiirly 
shown  in  figure  2 ;  but,  as  soon  as  the 
door  is  opened,  the  plate^  E,  turns  on 
the  pivot  device,  d,  h,  at  its  louver  end^ 
thus  uncovering  the  step  and  serving 
as  a  fender  to  prevent  the  occupanfs 


REISSUE. 

^^My  invention  consists  of  t^  cheap 
and  simple  device  for  preventing  tlie 
accumulation  of  mud  and  dust  on  the 
steps  of  carriages,  etc. ;  and  also  for 
guarding  the  clothes  of  the  rider  from 
coming  in  contact  with  the  wheels  on 
entering  or  leaving  the  vehicle. 

"In  the  accompanying  drawings, 
figure  1  shows  the  position  of  my 
fender  when  the  carriage  door  is  open ; 
figure  2  represents  it  when  the  door 
is  closed.  A  represents  the  body  of 
tfie  carriage,  B  the  rear  wheel,  G  the 
door,  and  D  the  step;  E  is  a  plate, 
which  may  be  made  of  sheet  metal  or 
other  suitable  material,  and  the  uppei 
end  of  said  plate  is  hinged  or  others 
wise  secured  to  the  door,  C.  The  low* 
er  end  of  tfie  combined  cover  and  fend- 
er^ E,  may  be  connected  to  t?ie  bar,  H, 
having  an  eye,  A.  which  engages  with 
a  suitable  aperture  in  the  flange,  c2,  of 
the  step.  This  provision  of  the  per- 
forated flange,  d,  and  eye,  A,  by  reason 
of  its  loose  character,  permits  the  cover 
and  fenderj'E,to  inm  freely  in  either 
direction  as  tlie  door,  C,  is  opened  or 
closed.  The  cover  and  fender,  E,  / 
prefer  to  maJce  of  flexible  material^ 
so  tJiat  it  may  bend  in  the  act  of  open-^Q 
ing  and  closing*the  door,  (see  dotted* 
lines  in  figure  1,)  and  its  elasticity 
enables  it  to  hold  the  door  firmly  in 
either  the  closed  or  wide-open  posi- 
tion, wTien  tfie  cover  and  fender  are 
connected,  as  shown,  to  the  step,  D. 
When  the  door,  0,  is  shut,  the  plate, 
E,  closes  up  over  the  step,  D,  and  pre- 
vents the  wheel  from  throwing  dirt 
over  the  step,  as  clearly  shown  in  fig- 
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clothes  from  coming  in  contact  with 
the  hind  wheel  of  the  carriage,  as 
represented  in  figure  1.  TTie  yielding 
plate,  E,  acts  as  a  spring  to  hold  the 
door  either  open  or  ahuUand  aUopre- 
venU  said  door  from  striking  against 
the  wheels  when  opened.  The  said 
plate,  E,  may  he  covered  with  leather 
or  painted,  or  may  consist  wholly  of 
leather. 


*  I  haye  selected  for  iUastration  the 
preferred  form  of  my  invention,  but 
reserve  the  right  to  vary  the  same, 
it  being  susceptible  of  various  modi- 
fications. For  example,  instead  of 
being  pivoted  to  the  step,  D,  the  lower 
end  of  the  plate,  E,  may  be  hinged  or 
otherwise  coupled  to  a  frame  project- 
ing from  the  carriage  body  and  pass- 
ing under  the  step.  In  some  cases, 
for  example^  when  the  distance  from 
the  wheel  to  the  body  is  short,  I  pro- 
J  vide  slots  on  both  step  and  fender,  or 
•  one*of  them,  to  partially  or  wholly 
relieve  the  plate  of  the  fiexion  inci- 
dent to  opening  or  closing  the  door* 


''I  claim  herein  as  new  and  of  my 
invention  a  combined  step-cover  and 
wheel-fender  for  carriages,  consisting 


ure  2;  but  as  soon  as  the  door  is 
opened,  the  cover  and  fender ^  E,  being 
attached  to  the  door^  C,  it,  qf  eourssj 
carried  with  tfie  door,  and  thus  the 
step  is  uncovered,  and  t?^  plate,  £, 
tfien  oceupiesstAch  a  position  as  to  en- 
able it  to  serve  as  a  fender,  to  prevent 
the  rider^s  dothes,  on  entering  or 
leaving  t?ie  carriage,  from  coming  in 
contact  with  the  hind  wheel  of  the 
carriage,  as  represented  in  figure  1. 
The  said  plate,  E,  may  be  covered 
with  leather,  or  painted,  or  may  con- 
sist wholly  of  leather. 

''  I  have  selected  for  illustration  the 
preferred  form  of  my  invention,  but 
reserve  the  right  to  vary  the  same, 
it  being  susceptible  of  being  made  to 
assume  various  forms  and  modifica- 
tions.  For  example,  instead  of  being 
pivoted  to  the  step,  D,  the  lower  end 
of  the  plate,  E,  may  be  hinged  or  oth- 
erwise coupled  to  a  frame  projecting 
from  the  carriage  body  and  passing 
under  the  step.  In  some  cases,  when 
the  distance  from  the  wheel  to  the 
body  is  short,  I  provide  slots  on  both 
•  step  and  fender,  or  one  of  them,  to 
partially  or  wholly  relieve  the  plate 
of  the  fiexion  incident  to  opening  or 
closing  the  door. 

**T?ie  important  feature  ef  ray  in- 
vention is  the  platcj  27,  attached  to  th& 
door  qf  t?ie  carriage,  and  operatingr 
by  reason  of  such  attachment,  as  a 
step<overw?ien  tJie  door  is  closed,  and 
as  a  wTieelfender  wJien  the  door  is 
open. 

*^Iclalm:  I.  In  combination  with 
tJie  step,  D,  and  the  door,  C,  the  plate, 
E,  aVMched  to  the  door,  to  operate  as 
a  stfip^over  when  the  door  is  closed, 
and  a  wTieelfender  wJien  tfie  door  is 
open,  substantiaXly  as  and  for  the 
purpose  specified. 

^^2.  A  combined  step-cover  and 
wheel-fender  for  carriages,  consisting 
of  the  fiexible  plate,  E,  tJie  upper  end 
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ot  the  flexible  plate,  E,  toTiose  upper  qf  which  is  attached  to  the  carriage^ 

end  is  attached  to  the  carriage  door,  door,  and  t?ie  lower  end  to  the  step, 

and  toho9e  lower  end  is  connected^  d^J^  M  being  combined  to  operate  as  astep- 

to  the  step  or  other  fixed  oljject^  the  cover,  wheeHrfender^  and  a  spring  con^ 

whole  being  arranged  to  operate  sab-  nection  to  retain  the  door  in  t?ie  opened 

stantially  as  Jierein  described  and /or  and  closed  positions,  aU  substantially 

the  purpose  set  forth."  as  set  forth.** 

Attention  is  at  once  arrested  by  certain  marked  differences  between 
the  two  specifications.  The  drawings  are  alike.  In  the  original 
specification  the  plate,  E,  is  described  as  a  yielding  plate,  while  in  the 
reissue  it  is  merely  a  plate.  In  the  original  it  is  said  that  the  lower 
end  of  the  plate,  E,  is  connected  to  the  step  through  a  bar  with  an 
eye  in  it  which  engages  with  an  aperture  in  a  flange  on  the  step.  In 
the  reissue  it  is  said  that  the  lower  end  of  the  plate,  E,  may  be  so  con-i^- 
nected.  In  the^original  the  plate,  E,  is  described  as  being  flexible.^ 
In  the  reissue  the  inventor  says  that  he  prefers  to  make  it  of  flexible 
material.  In  the  original  it  is  said  that  the  elasticity  of  the  plate, 
E,  enables  it  to  hold  the  door  firmly  either  dosed  or  open.  In  the 
reissue  it  is  said  that  such  elasticity  will  produce  that  effect  when  the 
plate,  E,  is  connected  to  the  step  as  shown  in  the  drawings.  In  the 
original  the  description  is  that,  as  the  door  is  opened,  the  plate,  E, 
turns  on  the  pivot  device  at  its  lower  end,  which  connects  it  to  the 
step.  This  is  omitted  in  the  reissue.  In  the  original  the  plate  is 
said  to  act  as  a  spring  to  hold  the  door  either  open  or  shut.  This  ia 
omitted  in  the  reissue.  The  object  of  these  changes  is  apparent. 
Unless  the  plate,  E,  is  connected  at  the  bottom  with  the  step,  the  door 
cannot  be  kept  open  or  closed  by  the  operation  of  elasticity  in  the 
plate,  for  no  elasticity  can  be  developed  unless  the  plate  is  held  at  ita 
bottom.  In  the  original  the  holding  of  the  plate  at  its  bottom  to  the 
step  is  made  the  rule;  in  the  reissue  it  is  made  the  exception.  In  the 
original  the  plate  is  said  to  be  flexible,  and  is  not  said  to  be  ever  other 
than  flexible.  In  the  reissue  only  a  preference  for  flexibility  is  as- 
serted. The  object  of  these  changes  is  to  arrive  at  a  claim  for  a  plato 
not  held  at  its  bottom  to  the  step.  Accordingly,  the  reissue  makes 
the  statement,  not  found  in  the  original,  that  the  important  feature 
of  the  invention  is  to  have  the  plate  attached  to  the  door,  and  thus 
operate  as  a  step-cover  and  a  wheel-fender.  The  first  claim  of  the  re- 
issue is  not  found  in  the  original,  and  grows  out  of  the  changes  above 
mentioned.  It  is  a  broad  claim  to  a  combination  with  the  step  and 
the  door  of  the  plate,  E,  attached  to  the  door,  to  operate  aa  a  step- 
cover  and  a  wheel-fender,  substantially  as  and  for  the  purpose  specie 
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fied.  The  second  elaim  in  the  reissao  is  substantially  the  same  as 
the  single  claim  of  the  original*  It  combines  the  features  of  the 
attachment  of  the  plate,  at  its  bottom,  to  the  step,  and  at  its  top;  to 
the  door,  and  of  elasticity  in  the  plate  to  hold  the  door  open  or 
closed. 

The  defendant's  apparatus  is  a  piece  of  material  rigidly  attached 
at  its  top  to  the  door,  and  not  attached  at  its  bottom  to  the  step, 
and  operating  as  a  combined  step-cover  and  wheel^fender.  It  is 
^  plain  that  this  construction  did  not  infringe  the  claim  of  the  origin 
«  nal  patent.  It  is  alleged  that  it  infringes  the^first  claim  of  the  reissue. 
The  defendant  obtained  a  patent.  No.  90,584,  May  26, 1869,  for  an 
"improvement  in  step-covers  and  wheel-fenders  for  carriages."  It 
was  granted  more  than  four  years  before  the  plaintiff  applied  for  his 
reissue.  The  defendant's  apparatus  is  constructed  substantially  in 
accordance  with  the  description  in  that  patent.  That  apparatus  has 
on  the  rear  part  of  the  door  elastic  guards,  which  come  against  the 
wheel  when  the  door  is  open.  The  claim  of  the  patent  is  to  the 
'Combined  arrangement. 

It  is  shown  by  the  evidence  that  prior  to  the  plaintiff's  invention 
a  combined  wheel-fender  and  step-cover  was  in  use  in  several  forms^ 
the  step-cover  being  attached  by  a  vertical  arm  or  vertical  arms  to 
the  bottom  of  the  door  by  a  rigid  connection,  and  swinging  back  by 
the  opening  of  the  door,  the  vertical  arm  or  arms  then  serving  as  a 
wheel-fender.  In  those  structures  the  step-cover  was  a  horizontal 
plate,  projecting  from  the  lower  end  of  the  vertical  arm,  and  over- 
lapping and  covering,  when  the  door  was  shut,  the  horizontal  step, 
and  being  parallel  with  it.  The  defendant's  structure  differs  from 
these  old  forms  solely  in  having  the  vertical  arm,  which  is  rigidly 
attached  to  the  lower  part  of  the  door,  so  extended  in  width  as  to 
itself  cover  the  step  and  permit  the  horizontal  part  of  the  step-cover 
to  be  dispensed  with.  There  is  no  difference  in  principle  or  mode  of 
operation  between  the  old  structures  and  the  defendant's  structure. 
The  difference  is  merely  in  form  and  shape.  The  plaintiff  departed, 
in  his  original  patent,  from  the  principle  of  the  old  structures,  by 
joining  his  step-cover  to  the  step  and  having  the  vertical  plate  yield- 
ing and  flexible,  so  that  its  elasticity  may  keep  the  door  open  or 
•closed.  This,  so  far  as  appears,  was  a  new  invention,  and  he  was 
ontitled  to  claim  it.  He  did  claim  it,  and  the  original  patent  was 
adequate  to  secure  it  to  him.  The  first  claim  of  the  reissue,  if  con- 
atrued  so  as  to  cover  the  defendant's  structure,  must  equally  cover 
ihe  old  structures  referred  to.     They  had  combined  a  step  and  a  door 
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and  a  plate  attached  to  the  door,  the  plate  operating  as  a  step-cover 
when  the  door  was  closed,  and  as  a  wheel-fender  when  the  door  was 
open.  Extending  the  vertical  arm  in  width,  so  as  to  dispense  with 
the  horizontal  projection  from  it,  and  make  the  vertical  arm  widei 
enough  to  cover  the*step,  or  contracting  the  vertical  arm  in  width  * 
and  patting  on  the  lower  end  of  it  a  horizontal  piece  parallel  with 
the  step  and  overlying  it,  involved  no  new  principle  of  structure  or 
operation. 

There  is  no  suggestion  in  the  specification  of  the  original  patent 
that  the  plate,  E,  is  to  be  used,  disconnected  as  its  lower  end  from  the 
step,  or  to  be  any  other  than  a  yielding  plate,  so  arranged  as  to  keep 
the  door  open  and  shut,  in  addition  to  acting  as  a  step-cover  and 
wheel-fender.  The  first  claim  of  the  reissue,  if  construed  so  as  to 
cover  the  defendant's  structure,  is  void  for  want  of  novelty,  being 
anticipated  by  the  old  structures  referred  to.  Moreover,  if  so  con-^ 
strued,  it  is  invalid  as  being  for  a  different  invention  from  any  inven- 
tion found  in  the  original  patent.  And,  if  it  is  so  limited  as  to  be  no- 
broader  than  the  claim  of  the  original  patent,  there  has  been  no  in- 
fringement of  it.  Under  any  viewi  the  decree  of  the  court  below  was. 
correct^  and  it  is  affirmed. 


City  op  Ottawa  v.  Gabby. 

(October  30, 1882.) 

City  Bonds— Local  Impboveubnts. 

Where  bonds  were  issued  by  the  major  of  a  city  pursuant  to  a  city  ordinance  pro- 
viding for  the  development  of  its  natural  resources  and  advantages  for  manu* 
facturing  purposes,  and  were  delivered  to  a  party  with  whom  the  city  con- 
tracted  for  the  construction  of  good,  substantial,  and  sufficient  dams  and  races^ 
such  party  binding  himself  to  return  to  the  city  the  bonds  or  their  value,  and 
save  the  city  harmless  from  all  loss  on  account  of  their  issue  if  the  works  were- 
not  constructed  as  required  by  the  contract,  and  there  was  a  substantial  if  not 
an  entire  failure  on  the  part  of  such  contractor  and  his  agents  to  so  perform 
the  work,  Tteld^  that  the  city  is  entitled  to  a  return  of  the  bonds,  and  that  the- 
holder  of  such  bonds  and  his  immediate  vendor,  both  having  knowledge  of  the- 
terms  of  the  contract,  are  not  entitled  to  protection  as  being  bona  flde  pur* 
chasers  for  value. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
district  of  Illinois. 

I  Bee  opinion  on  naxinunent,  %  Sup.  Ct  Bep,  86L 
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C  B.  Lawrence^  for  plaintiff  in  error. 

O.  S.  Eldredge^  for  defendant  in  error. 

Harlan,  J.  The  bonds  here  in  suit  were  ezeouted  by  the  city  of 
Ottawa^  a  municipal  corporation  of  the  state  of  Illinois,  and  belong 
to  the  same  issue  as  those  involved  in  HackettY.  Ottawa,  99  U.  8. 86, 
and  in  Ottawa  v.  First  Nat.  Bank  of  Portsmouth,  N.  H.,  105  U.  8.  242. 
In  each  of  those  cases  the  holders  were  protected  against  the  defenses 
interposed  mainly  upon  the  ground  that,  being  bona  fide  purchasers  for 
value,  the  city  was  estopped,  by  the  recitals  in  the  bonds,  to  say  that 
they  were  not  executed  for  proper  or  legitimate  municipal  purposes. 

The  present  case  differs  from  those  in  certain  particulars,  which 
are  disclosed  by  the  special  finding  of  facts.  The  ordinance  of  July 
^0, 1869,  required  the  mayor  to  issue  bonds  of  the  city  to  the  amount 
of  $60,000,  in  accordance  with  the  terms  and  conditions  of  the  pre- 
vious ordinance  of  June  15,  1869,  and  "that  he  deliver  the  same  to 
IrVilliam  H.  W.  Gushman,  to  be  used  by  him  in  developing  the  natural 
resources  and  surroundings  of  the  city,  and  that  the  said  Gushman  is 
authorized  and  directed  to  expend  the  same  in  the  improvement  of 
the  water-power  upon  the  Illinois  and  Fox  rivers  within  the  city  and 
in  the  immediate  vicinity  thereof,  under  the  franchises  and  powers 
which  have  been  granted  for  that  purpose  by  the  legislature  of  the 
state,  or  which  may  hereafter  be  granted  for  that  purpose,  in  the 
manner  which,  in  his  judgment,  shall  best  secure  the  practical  and 
permanent  use  of  said  water-power  in  the  city  and  its  immediate 
vicinity."  The  ordinance,  however,  made  it  a  condition  precedent  to 
the  delivery  of  the  bonds  to  Gushman  that  he  should  execute  and 
deliver  to  the  mayor,  for  the  city,  his  obligation  that  he  would,  without 
unnecessary  or  unreasonable  delay,  cause  a  good,  substantial,  and 
sufficient  dam  to  be  constructed  across  Illinois  river,  above  the  city, 
for  the  purpose  of  bringing  into  use  all  the  available  water-power  of 
that  river  at  Ottawa,  and  with  sufficient  head  and  tail  races  to  make 
such  water-power  available,  the  races  to  be  constructed  and  continued 
to  the  Fox  river  below  the  aqueduct  and  above  the  island  in  Fox  river, 
as  fast  as  the  same  may  be  required  for  actual  use,  and  as  fast  as  it 
€Ould  be  leased  at  fair  and  reasonable  rates  and  be  brought  into  actual 
operation;  also,  that  he  would  erect  a  good,  substantial,  and  sufficient 
dam  across  Fox  river,  so  as  to  make  available  for  use  the  water-power 
of  both  rivers  at  Ottawa  as  rapidly  as  called  for.  The  ordinance 
further  provided  that  Gushman  should  bind  himself,  if  the  work  was 
not  constructed  as  above  required,  to  return  the  bonds,  or  their  value, 
io  the  city,  and  save  it  harmless  from  all  loss  on  account  of  the  same. 
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or  on  acGOiint  of  any  interest  accraing  thereon;  and,  in  the  event  the 
work  was  not  completed  by  him,  that  he  woald  return  the  pro  rata 
share  of  said  bonds  in  the  proportion  that  the  cost  of  the  work  con- 
structed should  bear  to  the  work  not  constructed, — ^the  whole  of  the 
bonds  to  be  returned,  unless  aileast  one  of  the  dams  with  the  races  nec- 
essary to  make  the  water-power  thereby  created  are  available  for  prac* 
tical  use.  On  the  second  day  of  August,  1869,  Gushman  executed  to 
the  city  his  written  obligation,  embodying  the  teims  and  conditions 
required  by  the  ordinance  of  July  30, 1869.  The  bonds  were  there- 
upon delivered  to  him  by  the  mayor. 

The  court  below,  by  consent  of  parties,  tried  the  case  without  the 
mtervention  of  a  jury,  and  found,  among  other  facts, — 

That  the  city  made  no  subscription  of  stock  in  the  Ottawa  Manufacturing 
Company,  but  issued  the  bonds  as  a  donation  for  the  purposes  indicated  in  the 
contract  with  Cushman,  the  latter  being  the  sole  consideration  it  received  for 
the  bonds;  that  on  the  eleventh  day  of  March,  1871,  Gushman  delivered  the 
bonds  to  the  Ottawa  Manufacturing  CJompany,  of  which  he  was  one  of  the  cor- 
porators, and  of  which  at  the  time  he  was  a  director,  to  be  used  by  it  for  the 
purpose  of  making  the  improvement  hereinbefore  mentioned,  without  further 
consideration;  that  the  company  ^at  once  entered  upon  the  work  of  construct- 
ing the  dams  and  races,  and  partially  constructed  the  same  under  the  powers 
granted  to  it,  *  *  *  and  completed  said  work  so  that  some  water-power 
was  created,  hut  that  said  dam  was  carried  atoay  by  a  freshet  in  1872  or  1878, 
and  Tutsneoer  been  reconstructed;**  that  in  June,  1871,  the  company  sold  and 
delivered  the  bonds  in  suit  to  Lester  H.  Eames,  a  citizen  of  Ottawa,  for  their 
face  value  and  part  of  the  interest  which  had  accrued  after  August,  1870;  that 
at  the  time  Eames  purchased  the  bonds  he  read  their  recitals,  and  had  never 
heard  their  validity  questioned,  although  the  policy  of  issuing  them  and  the 
legal  authority  to  do  so  was  the  subject  of  discussion  by  the  press  and  people 
of  the  city  at  about  the  time  of  their  being  issued;  that  Eames  had  knowledge 
of  the  proceedings  of  the  council  in  reference  to  the  issue  of  the  bonds,  knew 
that  they  were  issued  for  the  pui-pose  of  being  used  as  a  donation  to  aid  in 
the  completion  of  tiie  conteinplated  improvement,  and  knew  of  the  contract 
l>etween  Gushman  and  the  city  in  reference  to  the  bonds;  and  that  in  Novem- 
ber, 1869,  after  the  bonds  had  matured,  Eames  sold  and  delivered  them  to  the 
defendant  in  error,  a  citizen  of  Missouri,  for  value,  the  latter  knowing,  when 
he  purchased,  substantially  all  that  Eames  knew  touching  the  history  of  the 
bonds  and  the  purposes  for  which  they  had  been  applied. 

We  have  seen  that  the  general  object  which  the  city  sought  to  ac- 
complish was  the  development  of  its  natural  resources  and  advan- 
tages for  manufacturing  purposes.  That  end  it  proposed  to  attain 
by  the  construction  of  dams  and  races  in  such  manner  as  to  bring 
into  practical  and  permanent  use^  in  the  city  and  its  immediate  vicin- 
v.l— 8 
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ity,  all  the  available  power  of  both  the  Illinoia  and  Fox  rivers.  Con- 
seqaently,  the  ordinances  passed  by  the  city  council,  and  Gashman'ft 
contract,  alike  required  the  construction  of  good,  substantial,  and 
sufficient  dams  and  races.  Now,  it  is  impossible  to  resist  the  con* 
elusion  that  as  to  the  work  done,  and  as  to  the  manner  in  which  it 
was  performed,  there  was  a  substantial,  if  not  an  entire,  failure  upon 
the  part  of  Gushman,  and  those  whom  he  employed,  to  meet  the 
terms  of  the  agreement  under  which  he,  Gushman,  received  the  bonds. 
The  dams  and  races  were,  according  to  the  facts  found,  only  partially 
constructed.  The  work  was  completed  only  to  the  extent  that  some 
water-power  was  created;  and  the  dam  erected,  so  far  from  being 
"good,  substantial,  and  sufficient"  to  secure  the  practical  and  perma- 
nent use  of  the  water-power,  was  carried  away,  in  1872  or  1873,  by 
a  freshet,  and  has  never  been  reconstructed.  Under  these  circum- 
stances the  city,  as  between  it  and  Gushman,  was  entitled  to  demand 
a  return  of  all  the  bonds  or  their  value,  and  to  be  saved  harmless  on 
account  of  them.  If  Gushman  still  held  them,  and  had  himself  sued 
the  city,  the  defense  of  the  latter  would  be  complete.  Is  Garey,  the 
present  bolder,  in  any  better  position,  as  against  the  city,  than  Gush- 
man would  be,  had  he  sued  ?  This  question  must  receive  a  negative 
answer,  because  Garey,  and  his  immediate  vendee,  Eames,  were  well 
aware,  at  the  time  of  their  respective  purchases,  as  well  of  the  terms 
of  the  ordinance,  in  pursuance  of  which  the  bonds  were  issued,  as  of 
the  contract  between  the  city  and  Gushman;  and  also  because,  as 
the  special  finding  sufficiently  indicates,  the  same  facts  were  known 
to  the  Ottawa  Manufacturing  Gompany  when  it  received  the  bonds 
from  Gushman,  one  of  its  corporators  and  directors.  Neither  Garey 
nor  Eames  nor  the  company  were  bona  fide  holders  entitled  to  the 
benefit  of  the  rule  announced  in  Hackett  v.  Ottawa  and  Ottawa  v. 
First  Nat.  Bank  of  Portsmouth.  The  work  done  was  not  of  a  charac- 
ter, as  to  extent,  sufficiency,  or  permanency,  to  entitle  Gushman,  had 
he  sued,  as  against  the  city,  to  the  payment  of  any  of  the  bonds;  and 
consequently,  for  the  reasons  given,  the  city  is  not  liable  to  Garey. 

This  conclusion  renders  it  unnecessary  to  notice  other  questions 
raised  by  counsel,  some  of  which  relate  to  the  authority  of  the  city 
to  issue  the  bonds  under  any  circumstances,  especially  by  way  of  do- 
nation. 

After  this  case  had  been  under  submission  our  attention  was  called 
to  a  recent  decision  of  the  supreme  court  of  Illinois  in  Wilson,  etc.,  v. 
Ottawa  Manufg  Co.,  etc.  That  case  is  relied  upon  as  authority  for 
the  proposition  that  the  city  had  legal  power  to  issue  the  bonds  in 
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question.  In  view  of  the  ground  upon  whioh  our  eonoIaBion,  In  this 
case,  rests,  it  is  needless  to  discuss  that  question  in  the  different 
aspeots  in  whioh  it  is  presented. 

The  judgment  is  reversed,  with  directions  to  give  judgmentp  upon 
the  speoial  finding  of  factSt  for  the  city. 

See  &  a  reversed,  8  Fkd.  Bep.  199. 


(106  U.  &  6) 

Ex  parte  Baltdcobb  &  Omo  B.  Co.  ?etitionet» 

(October  80, 1882.) 

Apfbaxi— Adhiraltt— DisTDTor  Dectbeim- -M^ttbb  nr  Dnpun. 

When,  in  admindty,  distinct  oauiee  of  action  in  fiivor  of  distinct  pertiee,  gfowinf 
out  of  the  same  traneaction,  are  united  in  one  suit,  distinct  decrees  in  favor  of 
or  against  distinct  parties  cannot  be  Joined  to  give  this  court  Jurisdiction  on 
appeal 

Petition  for  Mandamus. 

J.  H.  B.  Latrobep  J.  K.  Cowen^  and  E.  J.  D.  Crott,  for  petitioner. 

John  H.  Thoma$  and  Q.  Leiper  Thomas,  contra. 

Watte,  C.  J.  A  collision  occurred  in  the  harbor  of  Baltimore, 
Maryland,  between  the  steamer  Knickerbocker,  owned  by  the  Balti- 
more &  Ohio  Bailroad  Company,  and  the  barge  3.  3.  Hunger,  owned 
by  Jeannette  Mazon.  The  barge  was  loaded  with  grain  belonging  to 
the  partnership  firm  of  J.  &  C.  Moore  &  Co.  Both  the  barge  and  her 
cargo  were  injured  in  the  collision,  and  the  owners  of  the  barge  united 
with  the  owners  of  the  cargo  in  a  libel  against  the  steamer  to  recover 
the  damages  they  had  respectively  sustained.  The  suit  thus  begun 
terminated  in  a  decree  in  the  circuit  court  for  the  district  of  Maryland 
in  favor  of  the  owner  of  the  barge  for  |1,471.20,  and  in  favor  of  the 
owners  of  the  cargo  for  |3,709.18.  The  railroad  company,  as  the 
claimant  of  the  steamer,  prayed  an  appeal  to  this  court,  which  was 
refused  by  the  circuit  court  on  the  ground  that  the  value  of  the  mat- 
ter in  dispute  between  the  steamer  and  the  respective  libelants  was 
less  then  $5,000.  The  company  now  asks  a  mandamus  from  this 
court  requiring  the  circuit  court  to  allow  an  appeal. 

It  is  impossible  to  distinguish  this  case  in  principle  from  Oliver  v. 
Alexander,  6  Pet.  148;  Stratum  v.  Jarvis,  8  Pet  4;  Spear  v.  Place,  11 
How.  522,  and  Rich  v.  Lambert,  12  How.  847|  under  whioh,  for  half 
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a  century,  it  has  been  held  that  when  in  admiralty  distinct  canses  of 
action  in  favor  of  distinct  parties,  growing  out  of  the  same  trans* 
action,  are  united  in  one  suit,  according  to  the  practice  of  the  courts 
of  that  jurisdiction,  distinct  decrees  in  favor  of  or  against  distinct 
f  parties  cannot  be*]oined  to  give  this  court  jurisdiction  on  appeal.  In 
Seaver  v.  BigeUms,  6  Wall.  208;  Paving  Co.  v.  Midford,  100  U.  8. 
147;  and  Ritsaellv.  StanseU,  105  U.  S.  303,  this  rule  was  applied  to 
analogous  cases  in  equity. 

The  cases  of  Shields  y.  Thomas ,  17  How.  4;  Market  Co.  v.  Hoffman, 
101  U.  8.  112;  and  The  Connemara,  103  U.  8.  754,  relied  on  in  sup- 
port  of  the  .present  application,  stand  on  an  entirely  different  princi- 
ple. There  the  controversies  were  about  matters  in  which  the  sev- 
eral claimants  were  interested  collectively  under  a  common  title. 
They  each  had  an  undivided  interest  in  the  claim,  and  it  was  per- 
fectly immaterial  to  their  adversaries  how  the  recovery  was  shared 
among  them.  If  a  dispute  arose  about  the  division  it  would  be  be- 
tween the  claimants  themselves,  and  not  with  those  against  whom  the 
claim  was  made.  The  distinction  between  the  two  classes  of  cases  was 
olearly  stated  by  Chief  Justice  Takbt  in  Shields  v.  Thomas,  and  that 
case  was  held  to  be  within  the  latter  class.  It  may  not  always  be 
easy  to  determine  the  class  to  which  a  particular  case  belongs,  but 
the  rule  recognizing  the  existence  of  the  two  classes  has  long  been 
established. 

Neither  is  the  case  of  The  Mamie,  105  IT.  8. 773,  an  authority  in  sup- 
port of  this  application.  That  was  a  suit  by  the  owners  of  the  pleas- 
ure yacht  Mamie  to  obtain  the  benefit  of  the  act  of  congress  limiting 
the  liability  of  the  vessel  owners.  Bev.  8t.  §§  4283--4289.  The 
aggregate  of  the  claims  against  the  yacht  was  $65,000,  but  no  single 
claim  exceeded  $5,000.  The  theory  of  the  proceeding  authorized  by 
this  act  of  congress  is  that  the  owner  brings  into  court  the  fund 
which  he  says  belongs  to  all  who  have  claims  against  him  or  his  ves- 
sel growing  out  of  the  loss,  and  surrenders  it  to  them  collectively  in 
satisfaction  of  their  demands.  If  he  succeeds,  all  the  claimants  have 
a  common  interest  in  the  fund  thus  created,  and  are  entitled  to  have 
it  divided  between  them  in  proportion  to  the  amount  of  their  re- 
spective claims.  With  this  division  the  owner  of  the  vessel  has 
nothing  to  do.  He  surrenders  the  fund  and  calls  on  all  who  have 
claims  against  him  growing  out  of  the  loss  to  come  in  and  divide 
it  among  themselves.  The  controversy  in  the  suit  is  not  in  respect 
to  his  liability  to  the  different  parties  in  interest,  but  as  to  his  right 
m  to  surrender  the* fund  and  be  discharged  of  all  further  liability.     His 
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dispute  is  not  with  any  one  claimant  separately,  but  with  all  collect- 
iToly.  He  insists  that  bis  liability  in  the  aggregate  does  not  exceed 
the  value  of  his  interest  in  the  vessel ;  that  they  must  pay  all  their 
several  demands  amount  to.  He  does  not  seek  to  have  it  determined 
how  much  he  owes  each  one  of  them,  but  to  what  extent  be  is  liable 
to  them  collectively.  The  difference  between  what  he  admits  his 
liability  to  be,  and  the  aggregate  amount  of  the  demands  against  him, 
is  the  amount  in  dispute.  In  the  case  of  the  Mamie  this  difference 
was  more  than  $5,000  dollars,  and  we  consequently  took  jurisdiction. 
It  follows  that  the  circuit  court  properly  refused  to  allow  the  ap- 
peal; and  the  petition  for  a  mandamiu  is  therefore  denied. 


(IM  u.  8.  7) 

CouoHLiH,  Adm'r,  etc.,  v.  District  ov  Columbia. 

(October  SO,  18S2.) 

New  Triai#— ArrKB  Term— Wnrp  of  Error— JuDoicBHT—AFFiRXAircB  Nunc 

PRO  Tunc. 

After  a  teitn,  at  which  a  final  judgment  on  a  yerdict  has  been  rendered  by  one  Jus* 
tice  of  the  supreme  court  of  the  district  of  Columbia,  has  been  adjourned  with- 
out day,  and  an  appeal  taken  from  his  judgment  to  the  general  term,  but  no 
bill  of  exceptions  or  case  stated  filed,  a  new  trial  cannot  be  granted  upon  a  casj 
stated  filed  by  the  judge  at  a  subsequent  term. 

When  a  rerdict  and  judgment  for  a  plaintiff  have  been  wrongly  set  aside,  and  the 
error  appears  of  record,  he  may,  without  any  bill  of  exceptions,  ayall  himself 
of  it  upon  a  writ  of  error  to  reverse  a  final  judgment  afterwards  rendered 
against  him. 

When  a  judgment  for  a  plaintiff  in  a  personal  action  has  been  erroneously  set  aside, 
and  a  subsequent  final  judgment  against  him  is  brought  up  by  writ  of  error, 
pending  which  he  dies,  this  court  will  affirm  the  judgment  in  his  favor  nunc 
pro  tunc 

In  Error  to  the  Supreme  Court  of  the  District  of  Columbia. 

W.  D.  Davidge  and  R.  FendaU,  for  plainti£f  in  error. 

A.  O.  Riddle^  for  defendant  in  error. 

Gray,  J.  This  is  an  action  to  recover  damages  for  a  personal  in- 
jury sustained  by  reason  of  a  defect  in  a  highway.  The  supreme 
•court  of  the  District  of  Columbia  originally  held  that  the  action  could* 
not  be  maintained  against  the  defendant,  and  gave  judgment  in  its 
favor.  But  this  court  on  writ  of  error  reversed  that  judgment  and 
ordered  a  new  trial.    Dant  v.  DisU  of  Colambia,  91  U.  S.  557.    Upon 
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the  present  record  that  decision  of  this  court  mnst,  as  was  assamed 
by  both  counsel  at  the  argument,  be  considered  as  settling  the  law 
of  the  case  on  the  question  then  decided. 

This  record  shows  the  following  proceedings:  At  October  term, 
1876,  of  the  supreme  court  of  the  District  of  Columbia,  held  by  one 
justice,  a  new  trial  was  had  pursuant  to  the  mandate  of  this  court. 
On  the  eighteenth  of  November  a  verdict  was  returned  for  the  plain- 
tiff in  the  sum  of  $5,000,  and  judgment  rendered  thereon,  and  the 
defendant  moved  the  judge  for  a  new  trial,  because  the  verdict  was 
contrary  to  law  and  the  instructions  of  the  court,  and  to  the  evidence 
in  the  case,  and  because  the  damages  were  excessive.  On  the  twenty- 
sixth  of  December  that  motion  was  overruled.  On  the  fifth  of  Jan* 
uary,  1877,  the  defendant  filed  this  appeal :  ** And  now  comes  the 
defendant  by  its  attorney,  and  appeals  from  the  judgment  rendered 
against  it  at  this  term  to  the  general  term  of  said  court,  having  first 
filed  in  said  cause  a  statement  of  the  case;**  and  on  the  same  day 
October  term,  1876,  was  adjourned  without  day. 

No  statement  of  the  case  was  filed  until  the  next  term,  at  which, 
on  the  ninth  of  March,  1877,  a  transcript  of  the  pleadings  and  of  the 
instructions  to  the  jury,  and  an  abstract  of  all  the  testimony  given  in 
the  cause,  were  filed,  with  a  certificate,  under  the  hand  and  seal  of 
the  judge  who  presided  at  the  trial,  to  their  correctness,  and  "that, 
for  the  purpose  of  making  a  case  stated  on  appeal  by  the  defendant 
from  the  verdict  of  the  jury  and  the  order  of  the  justice  refusing  a 
new  trial,  I  sign  and  seal  this  paper,  and  order  it  to  be  filed  as  of  the 
day  of  appeal,  January  5, 1877,  the  defendant  not  having  been  guilty 
of  laches  in  the  case;  that  to  my  signing  and  sealing  this  paper  the 
plaintiff  objects,  which  objection  is  overruled  by  me,  and  to  the  over- 
ruling of  which  objection  the  plaintiff  excepts.** 

At  September  term,  1877,  there  was  a  ''motion  for  new  trial  on 
ease  stated,  filed  in  general  term,  October  8,  1877;**  and  on  the 
?  eighth  of  December,  1877,  the  court  in  general  term*  reversed  the 
judgment  below,  and  remanded  the  case  to  be  tried  anew.  At  the 
third  trial  the  jury  returned  a  verdict  for  the  defendant  under  an 
instruction  that  the  plaintiff  could  not  recover  because  the  evidence 
showed  contributory  negligence  on  his  part.  To  this  instruction  he 
tendered  a  bill  of  exceptions,  which  was  allowed  and  made  part  of 
the  record,  and,  after  judgment  on  this  verdict  for  the  defendant,  was 
entered  at  a  general  term  of  the  court,  which,  on  the  eleventh  of  No- 
vember, 1878,  affirmed  the  judgment,  and  on  the  next  day  the  plain- 
tiff sued  out  this  writ  of  error. 
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Sinoe  the  entry  of  the  case  in  this  oonrt  the  plaintiff  has  died,  and 
the  action  is  prosecuted  by  his  administrator. 

The  Bevised  Statutes  of  the  United  States  relating  to  the  District 
of  Columbia  contain  the  following  provisions ;  An  exception  taken  at 
the  trial  of  a  cause  may  be  reduced  to  writing  at  the  time,  or  "may 
be  entered  on  the  minutes  of  the  justice,  and  afterwards  settled  in 
such  manner  as  may  be  provided  by  the  rules  of  the  court,  and  then 
stated  in  writing  in  a  case  or  bill  of  exceptions,  with  so  much  of  the 
evidence  as  may  be  material  to  the  questions  to  be  raised."*  Section 
808.  The  justice  who  tries  the  cause  may,  in  his  discretion,  enter- 
tain a  motion,  entered  on  his  minutes,  to  set  aside  a  verdict  and  grant 
a  new  trial  upon  exceptions,  or  for  insufficient  evidence,  or  for  exces- 
sive damages;  "but  such  motion  shall  be  made  at  the  same  term  at 
which  the  trial  was  had."  Section  804.  "When  such  motion  is 
made  and  heard  upon  the  minutes,  an  appeal  to  the  general  term 
may  be  taken  from  the  decision,  in  which  case  a  bill  of  exceptions  or 
case  shall  be  settled  in  the  usual  manner."  Section  805.  '*  A  motion 
for  a  new  trial  on  a  case  or  bill  of  exceptions,  and  an  application  for 
judgment  on  a  special  verdict  or  a  verdict  taken  subject  to  the  opin- 
ion of  the  court,  shall  be  heard  in  the  first  instance  at  a  general 
term."     Section  806. 

By  the  rules  of  the  supreme  court  of  the  District  of  Columbia, 
which  are  made  part  of  the  record,  every  motion  for  a  new  trial  must 
be  in  writing,  and  state  the  grounds  upon  which  it  is  based,  and  be 
made  within  four  days  after  verdict,  and  be  entered  on  the  minutes 
of  the  court  on  the  day  on  which  it  is  presented.  Bule  61.  ''The  o 
bill  of  exceptions  must  be  settled  *bef ore  the  close  of  the  term,  which  • 
may  be  prolonged  by  adjournment  in  order  to  prepare  it."  Bule  65. 
And  "in  every  case  the  fact  of  the  settling  and  filing  of  the  bill  of 
exceptions,  and  that  it  is  made  part  of  the  record,  shall  be  noted  on 
the  minutes  of  the  court."     Bule  68. 

By  the  statutes  above  quoted,  although  a  motion  for  a  new  trial  on 
a  case  or  bill  of  exceptions  may  "be  heard,  in  the  first  instance,  at  a 
general  term,"  any  exception  stated  in  the  case  or  bill  must  either 
have  been  reduced  to  writing  at  the  trial,  or  have  been  then  entered 
on  the  minutes  of  the  justice,  and  "afterwards  settled  in  such  man- 
ner as  may  be  provided  by  the  rules  of  the  court,"  and  those  rules 
require  it  to  be  "settled  before  the  close  of  the  term." 

The  record  in  this  case  shows  that  October  term,  1876,  was  ad* 
joumed  without  day  on  the  fifth  of  January,  1877,  and  does  not 
show,  otherwise  than  by  the  certificate  afterwards  filed  by  the  judge. 
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what  were  his  ralings  in  matter  of  law»  or  that  any  exception  to  such 
rolings  was  taken  by  the  defendant.  The  only  motion  for  a  new 
trial  made  within  four  days  after  verdict,  as  required  by  the  sixty- 
first  rule,  was  the  motion  filed  at  that  term.  Even  if  the  court  in 
general  term  could  dispense  with  its  rules  so  far  as  to  entertain  an 
original  motion  for  a  new  trial  after  the  time  therein  prescribed,  and 
if  the  "motion  for  a  new  trial  upon  case  stated  filed  in  general  term 
October  8,  1877,"  can  be  deemed  a  distinct  motion  filed  for  the  first 
time  in  the  general  term,  the  difficulty  remains  that  the  only  case 
stated  which  appears  of  record  is  the  case  stated  by  the  judge  two 
months  after  the  final  adjournment  of  the  term  at  which  he  had  over- 
ruled the  motion  made  before  him  for  a  new  trial  on  the  ground, 
among  others,  that  the  verdict  for  the  plaintiff  was  contrary  to  law, 
and  had  rendered  judgment  on  that  verdict,  and  an  appeal  from  his 
judgment  had  been  taken  to  the  general  term.  At  that  stage  of  the 
case  the  judge  could  not,  without  contravening  the  express  provisions 
of  the  statutes  and  the  decisions  of  this  court,  present  for  consider- 
ation in  an  appellate  court  questions  of  law  which  had  not  been  made 
part  of  the  record  at  the  term  at  which  his  judgment  was  rendered. 
4  Oenerei  v.  Bonnemer^  7  Wall.  564.  The  judgment  setting  aside  the 
*  verdict  for  the  plaintiff  and  ordering  a  new  trial  was*  therefore  erro- 
neous, whether  it  is  to  be  treated  as  proceeding  upon  a  distinct  motion 
filed  at  the  general  term,  or  upon  an  appeal  from  the  decision  of  the 
judge  on  the  original  motion  filed  before  him. 

As  the  error  appears  on  the  record,  no  bill  of  exceptions  was  nec- 
essary to  secure  the  rights  of  the  party  aggrieved.  Bennett  v.  Butter^ 
worthy  11  How.  669.  As  the  erroneous  order  directed  further  pro- 
ceedings in  the  court  below,  he  could  not  bring  the  case  to  this  court 
until  after  such  proceedings  had  been  had  and  a  final  judgment  ren- 
dered against  him.  Baker  v.  White,  92  U.  8. 176 ;  Bostwick  v.  Brink- 
erhofft  ante,  15.  As  without  that  error  the  final  judgment  could  not 
have  gone  against  him,  the  question  is  open  on  his  writ  of  error  upon 
the  final  judgment. 

The  judgment  rendered  upon  the  verdict  in  favor  of  the  plaintiff 
having  been  erroneously  set  aside,  the  subsequent  final  judgment  for 
the  defendant  must  be  reversed,  and  the  former  judgment  for  the 
plaintiff  affirmed  as  of  the  date  when  it  was  rendered,  in  order  to 
prevent  the  action  from  being  abated  by  the  subsequent  death  of  the 
plaintiff.    Mitchell  v.  Overman,  103  IT.  8.  62.     Ordered  accordingly. 

FixiiD,  J.,  was  not  present  at  the  argument,  and  took  no  part  in 
the  decision  of  this  case. 
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<106  U.  S.  17) 

Thb  Nobth  Stab  and  Thb  Ella  Wablbt. 

Betmolds  and  others  v.  Yandbbbilt  and  others,  Exr*8,  etc. 

Yahdbbbilt  and  others,  Ez'rs,  eto.,  v,  Bbynolds  and  others« 

(KoYember  6»  1882.) 

OoLLxnoK— Division  ov  DAicAGBS^LnciTBD-LiABiLiTr  AoT« 

In  oases  of  collision  of  yeneU,  where  both  parties  are  in  fault,  the  maritime  mle 
is  to  diyide  the  entire  damage  equally  between  them,  and  to  make  a  decree  for 
half  the  difference  between  their  respective  losses  in  favor  of  the  one  that  suf- 
fered most,  so  as  to  equalize  the  burden. 

The  obligation  to  pay  the  said  difference  is  the  legal  liability  growing  out  of  the 
transaction. 

The  practice,  which  obtains  in  Bngland,  of  decreeing  to  each  party  half  his  damage 
against  the  other  party,  thus  necessitating  two  decrees,  is  only  an  indirect  way 
of  getting  at  the  true  result,  growing  out  of  the  technical  formalities  of  the 
pleadings,  and  the  supposed  incongruity  of  giving  affirmative  relief  to  a  re- 
spondent. 

'SmnilU^  there  is  no  good  reason  why  the  respondent,  in  such  cases,  should  not 
have  the  benefit  of  a  set-off  or  recoupment  of  his  damage,  at  least  to  the  extent 
of  the  damage  done  to  the  libelants,  provided  that,  in  his  answer,  he  pleads 
such  set-off  or  recoupment. 

At  all  events,  if  both  parties  file  libels,  the  courts  of  the  United  States  have  the 
power  to  consolidate  the  actions,  and  prescribe  one  proceeding,  and  pronounce 
one  decree ;  which  decree  will  be  for  one-half  of  the  difference  of  damage  suf- 
fered by  the  two  vessels,  as  before  stated. 

The  statute  of  limited  liability  is  not  to  be  applied  in  such  a  case,  until  the  balance  of 
damage  has  been  struck;  and  then  the  party  against  whom  the  decree  passes,  may 
have  the  benefit  of  the  statute  (if  he  is  otherwise  entitled  to  it)  in  respect  of  the 
balance  which  he  is  decreed  to  pay.  The  decision  to  the  contraiy  in  Chapman 
V.  Nethmiand$  Ci?.  L.  R  4  Prob.  Div.  157,  examined  and  disapproved. 

A  collision  occurred  at  sea,  in  the  night,  between  the  steamers  W.  and  N.,  pur- 
suing nearly  opposite  courses,  and  both  were  held  in  fault.  The  W.  was  sunk, 
and  the  N.  much  damaged.  Gross-actions  were  brought  and  heard  to- 
gether, and  one  decree  was  made,  being  in  favor  of  the  owners  of  the  W.  for 
one-half  the  difference  of  damage  sustained  by  the  two  vessels,  that  of  the  W. 
being  the  greatest.    This  decree  was  affirmed. 

From  the  above  decree  both  parties  appealed,  and  now  the  owners  of  the  W 
claimed  under  the  limited-liability  act  entire  exoneration  from  liability,  and  a 
decree  for  half  of  their  damage,  without  deducting  the  damage  of  the  N.;  which 
claim  was  disallowed,  because  the  law  of  limited  liability  can  only  be  applied  to 
the  balance  decreed  to  be  paid,  and  that  was  not  against  the  owners  of  the  W., 
bat  in  their  favor. 

9«M9r«}  whether,  if  there  was  any  ground  for  such  a  claim.  It  could  be  set  up 
without  any  allegations  or  prayer  for  that  purpose  in  the  pleadinga. 
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Appeals  from  the  Gircoit  Court  of  the  United  States  for  the  South* 
em  District  of  NewTork. 
Benedict,  Toft  d  Benedict,  for  the  owners  of  the  Ella  Warley. 
Beach  d  Brown  and  WUMam  Allen  BuUer,  for  the  owners  of  the  North 
flfiStar. 

•  *  Bbadlet,  J.  This  case  arose  out  of  a  collision  off  the  Jersey  shore^ 
south  of  Sandy  Hook,  on  the  evening  of  the  ninth  of  February,  1863, 
between  two  steam-ships,  the  Ella  Warley,  bound  from  New  Tork  to 
New  Orleans,  and  the  North  Star,  bound  from  Key  West  to  New  York. 
The  former  was  struck  about  midships,  and  was  sunk  and  lost;  and 
the  North  Star  was  considerably  damaged.  The  owners  of  the  Ella 
Warley  libeled  the  North  Star,  and  the  owners  of  the  latter  filed  a 
cross-libel  in  personam  against  the  owners  of  the  Ella  Warley.  The 
jBuits  were  tried  together,  and  the  district  court  held  the  Ella  Warley 
alone  in  fault,  and  rendered  a  decree  accordingly.  The  circuit  court 
held  both  vessels  in  fault,  and  rendered  a  decree  in  favor  of  the 
owners  of  the  Ella  Warley  for  so  much  of  their  damage  as  exceeded 
one-half  of  the  aggregate  damage  sustained  by  both  vessels.  This 
was  the  proper  decree  to  make  if  the  conclusion  reached,  as  to 
both  vessels  being  in  fault,  was  correct,  unless  the  question  arising  on 
the  limited-liability  act,  hereafter  discussed,  required  a  different  de- 
cree. Each  vessel  being  liable  for  half  the  damage  done  to  both,  if 
one  suffered  more  than  the  other,  the  difference  should  be  equally  di- 
^ded,  and  the  one  which  suffered  least  should  be  decreed  to  pay  one- 
half  of  such  difference  to  the  one  which  suffered  most,  so  as  to  equal- 
ize the  burden. 

Since  both  of  the  courts  below  held  the  Ella  Warley  to  be  in  fault, 
we  would  not  disturb  this  decision  without  preponderating  evidence 
to  the  contrary;  and  such  evidence  we  do  not  find.  On  the  contrary, 
we  think  that  the  whole  evidence  taken  together  sustains  the  conclu- 
sions reached. 

The  vessels  were  approaching  each  other  in  contrary  directions, 
nearly  head  on,  one  going  down  the  coast,  the  other  coming  up,  and 
saw  each  other's  mast-head  lights  when  eight  or  ten  miles  apart. 
The  Ella  Warley,  instead  of  porting  her  helm  according  to  the  rule, 
starboarded  it  in  order  to  pass  outside.  This  was  evidently  the  first 
cause  of  the  disaster;  for,  as  the  North  Star  obeyed  the  rule,  it  brought 
the  vessels  directly  together.  It  is  also  obvious  that  the  persons  in 
^  charge  of  the  Ella  Warley  did  not  keep  a  sufficient  lookout,  for  they 

•  allege  that  they  only  saw  the  green  light  of  the  North  Star*antil  the 
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instant  before  the  collision;  while  it  is  demonstrable,  both  from  the 
diagram  produced  on  the  part  of  the  Ella  Warley,  and  from  the 
courses  which  the  two  vessels  must  have  pursued,  that  after  they  were 
near  enough  to  discern  their  respective  side  lights,  the  red  light  of  the 
North  Star  was  exposed  to  the  view  of  the  Ella  Warley  during  the  entire 
approach,  and  must  have  been  seen  by  her  men  if  they  had  exercised 
the  least  diligence.  One  of  the  grounds  of  complaint  against  the  North 
Star  is  that  her  lights  were  not  properly  screened,  and  could  be  seen 
across  her  bow.  This  only  makes  it  the  more  certain  that,  from  the 
relative  position  of  the  vessels,  her  red  light  must  have  been  visible. 
It  is  impossible  that  it  was  hidden  from  view  up  to  the  time  imme- 
diately preceding  the  collision. 

As  to  the  question  whether  the  North  Star  was  also  in  fault  we 
agree  with  the  circuit  court  that  she  was.  The  rules  of  navigation 
in  force  at  the  time  required  that  the  side  lights  of  steamers  navigat- 
ing the  sea,  bays,  etc.,  should  be  fitted  with  in-board  screens  of  at 
least  six  feet  in  length,  (clear  of  the  lantern,)  to  prevent  them  from 
being  seen  across  the  bow,  and  to  be  placed  in  a  fore-and-aft  line  with 
the  inner  edge  of  the  side  lights,  and  in  contact  therewith.  1  Pars. 
M.  Law,  679,  (Ed.  1859.)  In  flat  defiance  of  this  rule  the  screens 
of  the  North  Star  did  not  project  two  inches  forward  of  the  bull's-eye 
of  the  lights,  so  that  the  lights  could  be  seen  two  or  three  points 
across  the  bow.  This  was  undoubtedly  one  reason  why  the  green 
light  of  the  North  Star  caught  the  eye  of  the  mate  and  others  on  board 
of  the  Ella  Warley  so  readily  as  it  did,  and,  indeed,  goes  to  some 
extent  to  mitigate  their  negligence  in  not  discerning  the  red  light* 
This  was  clearly  a  fault  on  the  part  of  the  North  Star,  and  one  that 
probably  contributed  to  the  accident.  We  think,  therefore,  that  both 
parties  were  in  fault. 

The  counsel  for  the  owners  of  the  Ella  Warley  now,  for  the  first 
time,  raise  a  question  upon  the  statute  limiting  the  liability  of  the 
ship-owners.  They  contend  that,  as  the  Ella  Warley  was  a  total  loss, 
the  owners  are  not  liable  to  the  owners  of  the  North  Star  at  all,  not 
even  to  have  the  balance  of  damage  struck  between  the  two  vessels;^ 
but  that  the  half  of  their  ^damage  must  be  paid  in  full,  without  any* 
deduction  for  the  half  of  the  damage  sustained  by  the  North  Star. 
This  proposition  is  so  startling  that  the  reasoning  employed  to  sup* 
port  it  should  be  scrutinized  with  some  care  before  yielding  to  its 
force. 

The  rule  of  admiralty  in  collision  cases,  as  we  understand  it,  19 
that,  where  both  vessels  are  in  fault,  they  milst  bear  the  damage  in 
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eqaal  parts,  the  one  suffering  least  being  decreed  to  pay  to  the  other 
the  amount  necessary  to  make  them  equal,  which  amount,  of  course, 
is  one-half  of  the  difference  between  the  respective  losses  sustained. 
When  this  resulting  liability  of  one  party  to  the  other  has  been  as- 
certained, then,  and  not  before,  would  seem  to  be  the  proper  time  to 
apply  the  rule  of  limited  responsibility,  if  the  party  decreed  to  pay  is 
entitled  to  it.  It  will  enable  him  to  avoid  payment  ^iro  tanto  of  the  bal- 
ance found  against  him.  In  this  case  the  duty  of  payment  fell  upon 
the  North  Star,  the  owners  of  which  have  not  set  up  any  claim  to  a 
limit  of  responsibility.  This,  as  it  seems  to  us,  ends  the  matter. 
There  is  no  room  for  the  operation  of  the  rule. 

The  contrary  view  is  based  on  the  idea  that,  theoretically,  (sup- 
posing both  vessels  in  fault,)  the  owners  of  the  one  are  liable  to  the 
owners  of  the  other  for  one-half  of  the  damage  sustained  by  the  lat- 
ter ;  and,  vice  versa,  that  the  owners  of  the  latter  are  liable  to  those 
of  the  former  for  one-half  of  the  damage  sustained  by  her.  This,  it 
seems  to  us,  is  not  a  true  account  of  the  legal  relations  of  the  parties. 
It  is  never  so  expressed  in  the  books  on  maritime  law.  On  the  con- 
trary, the  almost  invariable  mode  of  statement  is  that  the  joint  dam- 
age is  equally  divided  between  the  parties;  or  (as  in  some  author- 
ities) it  is  spoken  of  as  a  case  of  average.  Thus,  Lord  Stowbll 
says: 

*'A  misfortune  of  this  kind  may  arise  where  both  parties  are  to  blame, 
where  there  has  been  want  of  due  diligence  or  of  skill  on  both  sides.  In  such 
a  case  the  rule  of  law  is  that  the  loss  must  be  apportioned  between  them,  as 
having  been  occasioned  by  the  fault  of  both  of  them.''  TJie  Woodrap  Sitns^  2 
Dod.83. 

This  statement  of  the  law  was  adopted  in  the  text  of  Abbott  on 
H  Shipping,  p.  8,  c.  1,  §  2.     It  is  also  adopted  by  Mr.  Bell,  in  his  Com- 
•  mentaries  on  the  Laws  of*  Scotland,  (vol.  1,  pp.  580,  581,)  who  re- 
marks : 

**•  By  the  maritime  law  this  is  a  case  of  average  loss  or  contribution,  in 
which  both  ships  are  to  be  taken  into  the  reckoning,  so  as  to  divide  the  loss.*' 

It  is  also  adopted  in  the  later  text-writers.  See  McLach.  Merch. 
Shipp.  274.     In  Hopkins  on  Average,  189,  it  is  stated  thus : 

<*  If,  as  the  result  of  cross-actions  in  admiralty,  both  vessels  be  found  in 
fault,  the  rule  of  the  court  is  to  add  the  damages,  losses,  and  costs  of  the  two 
ships  together,  and  to  divide  the  joint  sum  in  moieties  and  decree  each  vessel 
to  bear  an  equal  portion." 

If  we  go  back  to  the  text  of  the  law,  in  the  rules  of  Oleron,  followed 
in  the  laws  of  Wisbuy  and  other  laws,  we  find  it  expressed  in  substan- 
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iially  the  same  manner.  The  case  is  supposed  of  a  ship  coming  into 
port  negligently  managed,  and  striking  a  vessel  at  anchor  in  an  im- 
proper position,  so  that  both  are  in  fault  and  both  are  damaged. 
The  rule  says : 

*<  The  damage  ought  to  be  appraised  and  divided  half  and  half  between  the 
two  ships,  and  the  wines  that  are  in  the  two  ships  ought  to  divide  the  dam- 
age between  the  merchants."  1  Fardessus,  Collection  de  lois  Maritime,  8^ ; 
€leirac,  Us  et  Contume  de  la  Mer,  55;  Sea  Laws,  141;  1  Pet.  Adm.  App. 
xxiii. 

In  Jacobson's  Laws  of  the  Sea  it  is  said : 

**  If  the  damage  is  done  reciprocally,  such  damage  is  apportioned  in  com- 
fnon  between  the  parties." 

The  French  Ordinance  of  1681  expresses  the  rule  in  exactly  the 
«ame  way : 

"  The  damage  shall  be  paid  equally  by  the  ships  which  have  caused  it  and 
suffered  it."    Valin,  lib.  3,  tit.  7,  art.  10. 

On  this  Yalin  remarks : 

**  Whenever  damage  by  collision  Is  adjudged  common  average  between  the 
two  ships,  the  decree  is  that  the  costs  of  suit  and  the  appraisement  of  the  dam- 
age shall  be  equally  borne  in  common,  to  effect  which  they  are  made  into  one 
mass  with  a  calculation  of  the  average." 

Emerigon,  who  had  great  experience  as  an  admiralty  lawyer  and 
judge,  says,  upon  the  same  article : 

*'The  damages  sustained  by  both  ships  are  appraised  and  made  into  one 
mass,  which  is  equally  divided. "*    Assurances,  c.  12,  sec  14,  §  8. 

Boulay-Paty,  commenting  on  the  Code  de  Commerce,  art.  407, 
which  relates  to  the  same  subject,  says :  ^ 

**  We  conclude,  then,  that  after  due  regard  is  had  to  the*character  of  the* 
•damaged  parts  of  each  ship,  the  injury  and  damage  which  they  have  sustained 
and  the  appraisal  thereof,  being  added  together  in  a  single  mass,  must  be  di- 
vided so  as  to  be  equally  borne  by  each  of  the  ships  which  have  been  struck." 
Droit  Gommerdid,  vol.  4,  p.  497. 

In  this  country  the  same  mode  of  expressing  the  law  has  always 
prevailed.  The  first  case  in  which  the  question  came  before  this 
•court  was  that  of  The  Catharine  v.  Dickinson^  17  How.  170,  in  which 
both  vessels  were  adjudged  to  have  been  in  fault;  and  the  court,  by 
Justice  Nelson,  adopted  the  admiralty  rule  as  it  had  been  adminis- 
iered  in  the  district  and  circuit  courts.  Justice  Nblsok  said :  ''The 
'question,  we  believe,  has  never  until  now  come  distinctly  before  this 
«ourt  for  decision.     The  rule  that  prevails  in  the  district  and  circuit 
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oonrts,  we  anderstand,  has  been  to  divide  the  loss;**  and  he  cites  the 
case  of  The  Rival,  decided  by  Judge  Spbaoub,  (Spr.  160,)  and  the 
leading  English  decisions  on  the  subject.  Subsequent  decisions  have 
invariably  used  the  same  language.  21  How.  184;  9  Wall.  513 ;  11 
WaU.  164;  S.  G.  18  Wall.  61,  66;  92  U.  S.  695;  93  U.  S.  813;  8 
Kent,  281. 

These  authorities  conclusively  show  that,  according  to  the  general 
maritime  law,  in  cases  of  collision  occurring  by  the  fault  of  both  par- ' 
ties,  the  entire  damage  to  both  ships  is  added  together  in  one  com- 
mon mass  and  equally  divided  between  them,  and  thereupon  arises 
a  liability  of  one  party  to  pay  to  the  other  such  sum  as  is  necessary 
to  equalize  the  burden.  This  is  the  rule  of  mutual  liability  between 
the  parties.  But  when  claims  are  prosecuted  judicially  the  courts 
regard  the  pleadings,  and  the  English  courts  are  very  strict  in  hold- 
ing  the  parties  to  their  allegations,  and  in  refusing  relief  unless  it  is 
sought  in  a  direct  mode.  If  only  one  party  sues  and  the  other  merely 
defends  the  suit,  and  upon  the  proofs  it  appears  that  both  parties  are 
in  fault,  the  court  declares  this  fact  in  the  decree,  and  decrees  to  the 
libelant  one-half  of  the  damage  sustained  by  him;  the  damage  sus- 
2  tained  by  the  respondent  not  being  regarded  as  the  subject  of  investi- 
•  gation  determinable  in*  that  suit.  This  technical  result  of  the  form 
of  proceeding  and  pleadings,  in  which  the  respondent  suffers  himself 
to  be  placed  in  a  position  of  disadvantage,  has  led  to  the  erroneous 
notion  that  each  party  is  entitled  by  the  law  to  be  paid  one-half  of 
his  damage  by  the  other  party,  and  that  each  claim  is  independent 
of  the  other.  But  where  both  parties  iile  libels,  as  they  are  entitled 
to  do,  although  to  conform  to  the  pleadings  a  decree  may  be  rendered 
in  each  suit  in  favor  of  the  libelant  for  one-half  of  his  damage,  even 
the  English  courts  will  not  allow  two  executions,  but  will  grant  a 
monition  in  favor  of  that  party  who  has  sustained  most  damage  for 
the  balance  necessary  to  make  the  division  of  damages  equal.  This 
is  an  awkward  way  of  arriving  at  the  result  contemplated  by  the  law. 
It  may  have  its  conveniences  in  some  cases,  as  where  the  innocent 
owners  of  cargo  are  the  libelants,  for  they  are  not  responsible  for  any 
part  of  the  loss.  But  as  between  the  ship-owners  themselves  it 
involves  an  apparatus  of  two  distinct  suits  to  get  at  one  result,  when 
one  suit,  or  two  suits  consolidated  together,  would  be  in  every  respect 
more  convenient.  The  difficulty  is  obviated  in  England,  to  a  certain 
extent,  where  each  party  has  brought  suit,  by  directing,  with  the 
assent  of  the  parties,  that  the  proceedings  shall  be  conducted  together 
so  as  to  save  the  expense  of  a  double  investigation. 
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'  To  show  the  difficulties  under  which  the  English  adiniralty  courts 
bave  labored,  in  seeking  to  do  complete  justice,  one  or  two  cases  may 
he  referred  to.  In  the  case  of  The  Seringapatam,  reported  in  2  W. 
Rob.  506,  and  8  W.  Bob.  38,  a  collision  had  occurred  between  that 
fihip  and  the  Danish  ship  Harriet,  by  which  the  latter  was  sunk  with 
a  loss  of  ship  and  cargo.  A  libel  was  filed  by  the  owners  of  the  Har- 
riet and  cargo  against  the  Seringapatam,  and  an  appearance  was 
entered.  A  cross-libel  was  also  filed,  but  as  the  owners  of  the  Har* 
riet  resided  abroad,  no  process  could  be  served,  and  no  appearance 
was  entered,  and  the  suit  was  discontinued.  A  decree  was  made  in 
the  original  suit  declaring  that  both  parties  were  in  fault,  and  that 
the  damage  should  be  equally  borne  by  them,  and  condemning  the 
respondents  to  pay  a  moiety  of  the  damages  suffered  by  the  Harriet 
and  her  cargo.  After  an  appeal  and  affirmance  of  the  decree,  mo-^ 
tion  was  made  in  behalf  *of  the  owners  of  the  Seringapatam  praying? 
that  the  court,  in  estimating  the  compensation  due  to  the  owners  of 
the  Harriet,  would  direct  the  register  to  ascertain  and  deduct  there- 
from a  moiety  of  the  damage  sustained  by  the  Seringapatam.  But 
it  was  objected  that  the  owners  of  the  latter  were  only  defendants, 
and  no  prayer  for  compensation  was  made  in  their  behalf,  and  none 
-eould  be  allowed.     Dr.  Lushington  said : 

**  If  the  two  actions  had  been  going  on  according  to  the  ordinary  usage  and 
practice  in  these  cases,  the  sentence  of  the  court  would  have  attached  to  both 
vessels,  and  the  court  would  have  decreed  a  joint  reference  to  ascertain  the 
amount  of  the  total  damage,  and  would  have  directed  the  said  damage,  with 
the  costs,  to  be  equally  divided  between  the  respective  owners.  The  cross- 
action,  however,  having  been  abandoned,  the  court  made  its  decree  for  a  moiety 
of  the  damage  done  to  the  Harriet,  and  this  decree  has  been  affirmed  by  the 
privy  counsel." 

Then,  after  showing  that  the  appeal  and  affirmance  would  not 
atand  in  the  way  of  doing  justice,  he  adds : 

«<  I  do  not  exactly  see  how  I  can  deal  with  the  second  suit,  which  has  been 
abandoned,  as  an  existing  suit,  and  say  to  the  owners  of  the  Seringapatam, 
yoM  shall  have  the  benefit  of  a  decree  which,  in  point  of  fact,  has  never  been 
pronounced  in  their  favor.  The  difficulty,  it  is  true,  is  created  by  the  peculiar 
•circumstances  of  the  case  itself,  and  if  I  could  have  foreseen  the  result  of  the 
proceedings  before  the  Trinity  Masters,  I  would  certainly  have  made  some 
arrangements  at  the  time  to  meet  the  circumstances  of  the  case,  for  I  never 
will  be  induced,  unless  compelled  by  law,  to  further  the  commission  of  an 
injustice  towards  either  party  upon  a  mere  matter  of  form.  Taking  all  the 
•circumstances  of  the  case  into  my  consideration,  the  course  I  shall  adopt  is  this: 
I  shall  not  depart  from  my  original  decree,  but  shall  confine  the  reference  to  the 
amount  of  compensation  to  which  the  owners  of  the  Harriet  are  entitled. 
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At  the  same  time,  I  shall  not  permit  the  fall  amount  of  that  comp'^iisnf  !on  to 
be  paid  to  them  unless  they  submit  to  the  deduction  of  a  moiety  of  the  damages 
sustained  by  the  owners  of  the  Seringapatam/* 

g     In  the  oase  of  The  Calypso,  Swab.  28»  a  collision  had  occurred  with 

•  the  Equivalent.  The  owners  of  the  Calypso*  brought  suit,  and  the 
decree  was  that  both  parties  were  in  fault,  and  pronounced  for  half  the 
Calypso's  damage.  Then  the  owners  of  the  Equivalent  sued,  and  the 
owners  of  the  Calypso  presented  a  petition  that  the  suit  should  be 
dismissed  because  of  the  former  adjudication.  Dr.  Lushinoton  de- 
clined to  dismiss,  but  without  deciding  whether  the  matter  might  not 
be  set  up  as  a  defense,  and  intimated  that  it  was  not  commendable  to 
wait  the  result  of  one  action  before  bringing  a  cross-action,  and  he 
refused  costs.     He  said : 

**  The  usual  practice  is  that  when  one  vessel  has  been  proceeded  against  in 
a  cause  of  collision,  and  the  owners  of  the  other  think  they  have  any  chance 
of  obtaining  a  decree  in  their  favor  to  enter  a  cross-action,  and  it  is  generally 
agreed  between  the  practitioners  that  the  decision  in  the  one  case  shall  gov- 
ern the  decision  in  the  other.  I  am  not  aware  that  it  is  in  the  power  of  tlie 
court,  if  the  proctors  were  not  consenting  to  such  an  agreement,  to  say  that 
both  actions  should  be  governed  by  the  one  as  a  matter  of  right.** 

These  oases  serve  to  show  how,  by  reason  of  the  technicalities  of 
procedure,  and  the  clumsiness  of  the  process  used  for  attaining  the 
correct  result,  the  original  maritime  rule,  though  in  itself  simple  and 
easy  of  application,  became  involved  and  obscured. 

Thus,  where  the  merchant  shipping  act  declared  that  if  certain 
rules  of  navigation  were  infringed  the  owner  should  not  recover  for 
any  damage  sustained  in  a  collision,  it  was  held  that  he  should  not 
have  the  benefit  of  average,  {Tlie  Aurora,  Lush.  Adm.  827,)  and 
where  the  same  act  exempted  the  owner  from  responsibility  for  the 
acts  of  a  compulsory  pilot,  it  was  held  that  he  should  not  be  subject 
to  average,  though  entitled  to  recover  half  of  his  own  loss  from  the 
other  vessel  in  fault,  {The  Montreal,  17  Jurist,  638;  S.  C.  24  Eng.  L. 
&  Eq.  R.  580.)  These  decisions  were  contrary  to  the  maritime  rule, 
though  perhaps,  in  the  former  case,  the  words  of  the  statute  required 
the  construction  given  to  it.  See  1  Pars.  Shipp.  596 ;  2  Pars.  Shipp. 
115-117. 

A  like  departure  from  the  maritime  rule,  we  think,  was  made  in  the 

late  case  of  Chapman  v.  Netherlands  Steam  Nav.  Co,  L.  R.  4  Prob. 

Div.  157,  which  is  much  relied  on  by  the  counsel  of  the  Ella  Warley. 

e  In  that  case  a  collision  occurred  between  the  Savemake,  owned  by 

•  Chapman  &  Co.,  and  the*Vesuvius,  owned  by  the  Netherlands  Corn- 
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pany,  by  which  the  YeBaTins  was  sunk,  with  a  total  loss  of  ship  and 
cargo,  yalued  at  ^628,000,  and  the  Savemake  was  damaged  £4,000. 
The  owners  of  the  Yesuvias  brought  suit,  and  the  owners  of  tbe 
Savemake  put  in  a  counter-claim,  the  substitute  created  by  the  late 
judicature  act  for  the  old  cross-action.  Both  parties  being  declared 
in  faulty  a  reference  was  made  to  the  register  to  ascertain  the  dam- 
ages of  the  various  parties.  At  this  point,  the  owners  of  the  Saver- 
nake  filed  a  bill  in  equity  to  obtain  the  benefit  of  limited  liability, 
proffering  J65,064  as  the  value  of  their  ship  at  £8  per  ton;  and  ob- 
tained a  decree  for  paying  into  court  that  fund  with  interest.  The 
question  then  arose  as  to  the  disposition  of  this  fund,  and  for  what 
amount  each  party  in  interest  should  be  permitted  to  prove  for  div- 
idend. Sir  Geobob  Jbssel,  master  of  the  rolls,  decided  that  the 
owners  of  the  cargo  of  the  Vesuvius  and  her  master  and  crew  were 
entitled  to  prove  for  half  of  their  loss.  As  to  the  owners  of  the  ship 
his  decision  was  that  the  proper  amount  to  be  proved  was  the  half  of 
her  value,  less  the  half  of  the  loss  sustained  by  the  Savemake,  ac- 
cording to  the  maritime  rule  as  before  explained.  The  owners  of  the 
Savemake  appealed,  and  contended  that  their  claim  for  a  moiety  of 
damage  sustained  by  them,  (which  was  £2,000,)  should  stand  good 
against  the  owners  of  the  Vesuvius  absolutely,  and  should  not  be  de- 
ducted from  the  moiety  of  loss  sustained  by  the  Vesuvius,  but  that 
the  owners  of  the  latter  should  prove  against  the  fund  for  their  entire 
moiety  of  loss  without  deduction.  This  would  have  the  effect  of  en- 
abling them  to  set  off  the  £2,000  against  any  dividend  which  might 
be  awarded  to  the  owners  of  the  Vesuvius,  and  would  enable  them  to 
get  back  so  much  of  the  amount  paid  into  court.  The  master  of  the 
rolls  had  considered  this  a  preposterous  claim,  and  contrary  to  the 
meaning  of  the  maritime  rule.  But  the  majority  of  the  Lords  Jus- 
tices, Baqallay  and  Cotton,  against  the  opinion  of  Lord  Justice  Brett, 
reversed  the  decision,  and  decreed  in  the  manner  contended  for  by 
the  appellants.  We  have  carefully  considered  the  reasons  given  by 
the  various  judges,  and  are  unable  to  avoid  the  conclusion  that  the 
master  of  the  rolls  and  Lord  Justice  Brett  took  the  proper  view  of 
the  subject.  h 

Li  this  country  the  courts  of  the  United  States  are  not*subject  to? 
the  same  disabilities  which  embarrass  the  proceedings  of  the  English 
courts.  By  the  act  of  congress  of  July  22,  1813,  (Bev.  St.  §  921,)  it 
is  enacted  that  "where  causes  of  a  like  nature,  or  relative  to  the  same 
question,  are  pending  before  a  court  of  the  United  States,  the  court 
v.l— 4 
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may  make  Bnoh  orders  and  mles  oonoeming  proceedings  therein  aa 
may  be  conformable  to  the  usages  of  courts  for  avoiding  unnecessary 
-costs  or  delay  in  the  administration  of  justice,  and  may  consolidate 
«aid  causes  when  it  appears  reasonable  to  do  so."  The  power  of  con- 
solidation here  given  enables  the  district  courts  sitting  in  admiralty  to 
provide  for  cases  of  the  kind  under  consideration  in  a  manner  adapted 
-to  the  ends  of  justice  and  the  exact  rights  of  the  parties.  We  under- 
■stand  that  it  is  freely  exercised  by  them.  At  all  events,  it  clothes 
them  with  the  necessary  authority,  in  cases  of  collision,  to  combine 
the  suits  arising  thereon  into  a  single  proceeding,  and  where  both 
parties  are  found  to  be  in  fault,  to  make  a  single  decree,  (as  was  done 
in  this  case,)  in  accordance  with  their  rights  and  obligations  as  result- 
ing from  the  law.  And  even  where  no  cross-libel  is  filed,  if  the  re- 
epondents  in  their  answer  allege  damage  sustained  by  them  in  the 
collision,  and  charge  fault  against  the  vessel  of  the  libelants,  and 
pray  a  set-off  or  recoupment,  in  case  they  should  themselves  be  held 
to  be  in  fault,  we  see  no  good  reason  why  they  should  not  have  the 
benefit  of  average  afforded  by  the  law,  at  least  to  the  extent  of  the 
claim  of  the  libelants.  This  would  be  more  in  accord  with  the  liberal 
spirit  in  which  the  rules  of  pleading  are  administered  in  this  country, 
than  a  rigid  adherence  to  the  English  practice  would  admit  of. 

In  the  case  of  The  Sapphire,  18  Wall.  56,  Mr.  Justice  Stbono,  de- 
livering the  opinion  of  this  court,  observed : 

"  We  do  not  say  that  a  cross-libel  is  always  necessary  in  a  case  of  collision, 
in  order  to  enable  claimants  of  an  offending  vessel  to  set  off  or  recoup  the 
damages  sustained  by  such  vessels,  if  both  be  found  in  fault.  It  may,  how- 
ever, well  be  questioned  whether  it  ought  not  to  appear  in  the  answer  that 
there  were  such  damages." 

As  it  nowhere  appeared  by  the  pleadings  in  that  case  that  the  re- 
spondents had  sustained  any  damage,  it  was  held  that  they  had 
waived  any  claim  for  such  damage.  The  suggestion  of  Justice 
Strong,  however,  as  to  the  non-necessity  of  a  cross-libel  is  a  very 

«  pregnant  one. 

*  *But  waiving  further  discussion  as  to  the  proper  or  admissible 
mode  of  pleading, — for  the  respondents  in  this  case  did  file  a  cross- 
libel, — it  is  sufficient  to  say  that  the  forms  and  modes  of  proceeding 
in  the  courts  of  the  United  States  are  not  such  as  to  interpose  any 
serious  difficulties  in  the  way  of  carrying  out  the  simple  rule  of  the 
maritime  law  with  regard  to  averaging  the  damages  occasioned  by  a 
collision  where  both  vessels  are  in  fault.  And  if  there  were,  it  would 
not  alter  the  relative  rights  of  the  parties  as  settled  by  that  law.     We 
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have  referred  to  the  embarrassments  caused  by  the  technical  mles  of 
procedure  in  the  English  courts  for  the  purpose  of  accounting  for 
their  apparent  departure  from  the  maritime  rule  of  liability  in  some 
cases. 

In  conclusion  it  is  proper  to  remark  that  the  British  statutes  on  the 
subject  of  limited  responsibility  of  ship-owners,  as  well  as  those  which 
regulate  the  forms  of  proceedhig,  are  different  from  ours.  The  rule 
of  limitation  as  administered  by  us  is  much  more  liberal  to  the  ship- 
owners  than  the  English  rule.  We  only  make  them  liable,  when  free 
from  personal  fault,  for  the  value  of  their  ship  after  the  collision,  so 
that  if  the  ship  is  lost  their  further  liability  is  extinguished;  while 
in  England  it  is  maintained  to  the  extent  of  £8  per  ton,  and  in  some 
cases  £15  per  ton,  of  their  ship's  measurement.  To  apply  to  our  law 
the  rule  of  construction  which  was  given  by  the  Lords  Justices  in  the 
case  of  Chapman  v.  Netherlands  Co.,  would  often  result,  and  would  in 
this  case  result,  in  positive  injustice.  It  would  enable  the  owners  of 
the  Ella  Warley  to  obtain  full  compensation  for  a  moiety  of  their  loss, 
while  the  owners  of  the  North  Star  would  have  to  sustain  both  their 
own  entire  loss  and  half  of  that  of  the  owners  of  the  Ella  Warley, 
while  both  vessels  were  alike  to  blame  for  the  collision.  A  rule  which 
leads  to  such  results  cannot  be  a  sound  one. 

Applying  to  the  present  case  the  maritime  rule  as  we  understand 
it,  it  being  ascertained  that  both  parties  were  in  fault,  the  damage 
done  to  both  vessels  should  have  been  added  together  in  one  mass  or 
sum  and  equally  divided,  and  a  decree  should  have  been  pronounced 
in  favor  of  the  owners  of  the  Ella  Warley  (which  suffered  most) 
against  those  of  the  North  Star  (which  suffered  least)  for  half  the^ 
difference  ^between  the  amounts  of  their  respective  losses;  for  the* 
Ella  Warley  by  her  loss  discharged  her  portion  of  the  common  bur- 
den, and  so  much  more  as  the  amount  that  would  thus  be  decreed  in 
her  favor.  Her  delivery  to  the  waves  was  tantamount  to  her  sur- 
render into  court  in  case  she  had  survived.  It  extinguished  the  per- 
sonal liability  of  her  owners  by  the  mere  operation  of  the  maritime 
rule  itself.  As  there  was  no  decree  against  her  owners  for  the  pay- 
ment of  money,  there  was  no  room  for  the  application  in  their  favor 
of  the  statute  of  limited  liability.  The  owners  of  the  North  Star  do 
not  claim  the  benefit  of  the  law,  and  probably  could  not,  because  the 
fault  of  that  ship  lay  in  her  original  construction,  and  was  attributa- 
ble to  the  owners  themselves.  So  that,  in  fact,  the  question  of  lim- 
ited liability  had  no  application  to  the  case. 
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At  the  same  time  it  is  proper  to  say  that  it  is  at  least  questionable 
whether  the  benefit  of  the  statute  can  be  accorded  to  any  ship-owner 
or  owners,  in  the  absence  of  any  claim  therefor  in  the  pleadings. 
Such  claim  must  always  be  based  on  the  collateral  fact  that  the  loss 
or  damage  was  "occasioned  or  incurred  without  the  privity  or  knowl- 
edge of  such  owner  or  owners/  (Bevised  St.  §  4283,)  and  it  would 
seem  that  an  allegation  of  that  fact  should  somewhere  appear  in  the 
pleadings.  As  no  such  allegation  is  made,  and  no  claim  of  the  kind 
is  set  up  by  the  owners  of  the  Ella  Warley,  it  would  be  exercising  a 
greater  latitude  of  indulgence  to  allow  it  to  be  set  up  now,  than  has 
ever  been  asked  of  this  court  before.  Nevertheless,  as  the  time  within 
which  a  party  may  be  allowed  to  institute  supplemental  proceedings 
for  obtaining  the  benefit  of  the  law  has  never  been  precisely  defined, 
we  have  deemed  it  best  to  decide  the  case  upon  the  rights  of  the  par- 
ties on  the  merits,  in  order  to  save  further  litigation  and  expense. 

Since,  therefore,  the  decree  of  the  circuit  court  was  made  in  precise 
conformity  with  the  views  which  we  have  expressed,  it  must  be  af- 
firmed, with  interest  from  its  date;  and  inasmuch  as  both  parties  have 
appealed  from  said  decree  upon  grounds  which  have  not  been  sus- 
tained, each  party  should  pay  their  own  costs  on  this  appeal;  and 
the  cause  must  be  remitted  to  the  circuit  court  for  such  further  pro- 
ceedings as  may  be  in  accordance  with  law. 


(106  U.  8.  89) 

American  Cotton-Tub  Go.  (Limited)  and  others  r.  SnnroNS  and  others. 

(NoYember  6, 1882.) 
Patent— Imfroyembnt  in  Ck>TTON-BALB  Tisa. 

The  plaintiffs  were  the  owners  of  patents  for  improYements  in  metaUie  cotton-bale 
ties,  each  tie  consisting  of  a  buclLle  and  a  band.  They  granted  no  licenses  to 
make  the  ties,  but  themselves  made  them  and  supplied  the  market.  They 
stamped  in  the  metal  of  the  buckle  the  words  *'  Licensed  to  use  once  only." 
Tlie  defendants  bought  as  scrap-iron  the  buckles  and  bands  at  the  cotton  mills, 
after  the  bands  had  been  severed  to  release  the  bale,  and  rolled  and  straight- 
ened the  pieces  of  the  bands,  and  riveted  together  their  ends,  and  cut  them  into 
proper  length  for  ties,  and  sold  them  with  the  buckles  to  be  used  as  ties,  noth- 
ing being  done  to  the  buckles.  Hdd,  that  the  defendants  had  infringed  the 
patents. 

It  was  not  decided  that  they  were  liable  as  infringers  merely  because  they  had  sold 
the  buckle  considered  apart  from  the  band  or  from  the  entire  structure  as  a  tie. 
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Appeal  from  the  Cirouit  Court  of  the  United  States  for  the  District 
of  Bbode  Island. 

8.  A .  Duncan^  for  appellants. 

B.  F.  Thvrston,  for  appellees. 

Blatchfobd,  J.  This  is  an  appeal  by  the  plaintiffs  in  a  suit  in 
equity  from  a  decree  dismissing  the  bill  of  complaint.  The  suit  was 
brought  for  the  infringement  of  three  several  letters  patent:  No. 
19,490,  granted  to  Frederic  Cook,  March  2,  1868,  for  an  "improve- 
ment in  metallic  ties  for  cotton-bales,"  and  extended  for  seven  years 
from  March  2,  1872;  reissued  letters  patent  No.  5,333,  granted  to 
James  J.  McComb,  as  assignee  of  George  Brodie,  March  25,  1873, 
for  an  "improvement  in  cotton-bale  ties,"  (the  original  patent  having 
been  granted  to  Brodie  as  inventor  March  22,  1859,  and  reissued  to 
him  April  27,  1869,  and  extended  for  seven  years  from  March  22, 
187:3;)  and  No.  31,252,  granted  to  J.  J.  McComb,  January  29,  1861,9 
for  an  ''improvement  in  iron*ties  for  cotton-bales,"  and  extended  for* 
seven  years  from  January  29,  1875.  They  are  severally  known  as 
the  Cook,  the  Brodie,  and  the  McComb  patents.  The  Cook  patent 
expired  March  3,  1879;  the  Brodie  patent,  March  22,  1880;  and  the 
McComb  patent,  January  29, 1882.  The  plaintiffs  are  the  American 
Cotton-tie  Company,  (Limited,)  a  British  corporation ;  James  J.  Mc- 
Comby  administrator  of  Mary  F.  McComb,  deceased;  and  the  said 
James  J.  McComb,  Charles  G.  Johnson,  and  Emerson  Foote,  each  in 
his  own  behalf  and  as  a  copartner  in  a  firm  called  the  American 
C<)tton-tie  Company.  The  defendants  are  Simeon  W.  Simmons  and 
iw.)  other  persons,  doing  business  as  the  Providence  Cotton-tie  Com- 
\yv.\j.  The  Cook  patent  was  assigned  to  McComb  March  21,  1872. 
The  Brodie  reissue  of  1869,  with  all  rights  to  reissue,  renewal,  and 
extension,  was  assigned  to  McComb  March  19, 1873.  On  the  twenty- 
second  of  June,  1874,  McComb  assigned  to  himself,  Johnson,  and 
Foote,  who  composed  the  firm  called  the  American  Cotton-tie  Com- 
pany, the  Cook  patent  as  extended,  and  the  Brodie  patent  as  reissued 
in  1869  and  as  extended.  Mary  F.  McComb  became,  in  1861,  the 
owner  of  the  McComb  patent.  She  died  in  1874  intestate,  and  Mc- 
Comb was  appointed  her  administrator.  On  the  first  of  March,  1876, 
the  firm  called  the  American  Cotton-tie  Company  assigned  to  the 
corporation  called  the  American  Cotton-tie  Company,  (Limited,)  the 
Oook  patent  as  extended,  and  the  Brodie  patent  as  extended  and  as 
reissued  in  1873.  On  the  same  day,  McComb,  individually  and  as 
administrator,  assigned  to  the  said  corporation  the  McComb  patent 
and  its  extension. 
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The  bill  is  in  the  usaal  form,  and  was  filed  in  November,  1876.  It 
alleges  that  the  defendants  have  made,  used,  and  sold  to  others  to  be 
used,  the  patented  inventions,  and  also  metallic  ties  for  cotton  bales 
containing  the  patented  inventions.  No  defense  affecting  the  valid- 
ity of  the  patents  sued  on  is  set  np  in  the  answer.  The  only  defense 
pleaded  or  made  is  as  to  infringement. 

The  corporation  plaintiff,  since  it  acquired  title  to  the  three  pat- 
ents in  March,  1876,  has  carried  on  the  business  of  making  cotton- 
bale  ties  under  the  patents.  The  form  of  tie  it  has  principally  made 
^is  the  form  of  the  McGomb  patent,  which  is  called  the  "arrow  tie," 
#  from  the  shape  of  the  five-sided  hole*cut  in  the  plate  of  the  buckle. 
It  has  not  granted  any  licenses  to  make  the  ties,  but  has  itself  sup- 
plied the  demand  for  them.  The  tie  consists  of  a  buckle  and  a  band 
all  made  of  metal.  The  band  goes  around  the  bale,  and  the  two  ends 
of  it  are  confined  by  means  of  the  buckle.  On  each  of  the  buckles 
which  the  corporation  has  made  and  put  upon  the  market  it  has 
placed  the  words  "Licensed  to  use  once  only,"  stamped  into  the  body  of 
the  metal.  This  practice  was  also  observed  by  its  predecessor,  the 
copartnership  firm. 

The  tie,  consisting  of  buckle  and  band,  is  purchased  by  the  person 
who  de&ires  to  use  it  to  confine  the  cotton  in  the  bale,  and  is  placed 
around  the  bale  on  the  plantation  or  at  the  cotton-press.  It  remains 
on  the  bale  until  the  bale  reaches  the  cotton-mill,  and  the  band  of 
the  tie  which  is  of  hoop-iron,  is  then  out.  The  buckle  and  the  band, 
thus  free,  become  scrap-iron,  and  are  sold  as  such.  The  hoop  is  too 
short  for  the  length  required  for  baling,  if  it  were  to  be  mended  by 
lapping  and  riveting  the  two  ends  at  the  place  of  severance,  and  to 
bale  with  it  requires  that  there  should  be  a  free  end  which  may  be 
confined  at  the  buckle  in  the  process  of  baling.  The  defendants  buy 
the  buckles  and  severed  hoops  at  the  cotton-mills,  as  scrap-iron,  the 
hoops,  when  bought,  being  in  bandies,  bent,  and  being  pieces  of  un- 
equal lengths,  some  cut  at  one  distance  from  the  buckle  and  some  at 
another.  The  defendants  straighten  the  old  pieces  of  hoop  and  roll 
them  by  cold  rolling,  and  punch  the  ends  with  holes,  and  rivet  the 
pieces  together,  and  form  a  band  by  cutting  it  to  the  proper  length, 
which  band,  with  the  buckle  accompanying  it,  makes  a  tie  ready  for 
use.  In  using  tlie  tie  one  end  of  the  band  is  attached  to  one  end  of 
the  buckle  by  a  loop  in  that  end  of  the  band,  and  then  the  band  is 
passed  around  the  bale,  and  its  free  end  is  slipped,  by  a  loop  made 
in  it,  through  a  slit  in  the  buckle,  around  the  other  end  of  the  buckle 
while  the  bale  is  under  pressure.      When  the  pressure  is  removed 
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the  expansive  force  of  the  compressed  cotton  holds  the  looped  ends 
of  the  bands  in  place  in  the  buckle,  the  looped  ends  being  confined 
l)etween  the  bale  and  the  body  of  the  band.  The  use  of  the  arrow 
tie  has  been  very  extensive.  The  defendants  sell  to  others  to  be 
used  the  ties  which  they  so  prepare,  and  do  not  themselves  bale^ 
•cotton  with  them.  Baled  cotton  is  sold  in  the'United  States  without* 
iare ;  that  is,  the  iron  of  the  buckle  and  the  hoop  is  weighed  with  the 
-cotton  and  the  bagging,  and  the  whole  is  sold  by  weight  at  the  price 
•of  the  cotton  per  poand.  The  scrap-iron,  consisting  of  the  buckles 
And  cut  hoops,  is  sold  at  1^  cents  per  pound,  while  the  corporation 
.«ells  its  ties  at  6  cents  per  pound. 

The  specification  of  the  Cook  patent  describes  a  buckle  with  a  slot 
•out  through  one  of  its  end-bars,  so  that  the  end  of  the  band  may  be 
slipped  through  sidewise  instead  of  being  pushed  through  endwise. 
The  third  claim  is  to  "the  herein-described  *  slot,'  cut  through  one  bar 
•of  clasp,  which  enables  the  end  of  the  tie  or  hoop  to  be  slipped  side- 
wise underneath  the  bar  in  clasp,  so  as  to  effect  the  fastening  with 
greater  rapidity  than  by  passing  the  end  of  the  tie  through  endwise." 

The  specification  of  the  Brodie  reissue  states  that  his  invention 
'"relates  to  the  combination  with  open-slot  ties  of  metallic  bands  hav- 
ing their  ends  free,  and  held  in  position  by  the  expansion  of  the 
i>8kle.**  Some  of  the  drawings  show  an  open  slotted  link  or  buckle  in 
•connection  with  a  band,  and  the  specification  states  that  the  ends  of 
the  band  are  "turned  under  the  link  and  held  in  position  by  the 
2>ressure  exerted  by  the  expansion  of  the  bale.**  It  adds :  "In  the 
latter  mode  of  use  the  slack  may  be  readily  taken  up  by  forming  the 
loop  in  the  iron  at  the  moment  of  making  the  fastening,  and  passing 
-the  end  thus  looped  through  the  opening  in  the  side  of  the  link.  The 
band  is  thus  slipped  sidewise  through  the  opening  into  the  slot,  in- 
stead of  thrusting  it  through  endwise."  The  third,  fourth,  and  fifth 
■claims  of  the  Brodie  reissue  are  in  these  words : 

*'  3.  The  combination  of  an  open  slot  for  introducing  the  band  sidewise  with 
a  link  having  a  single  rectangular  opening  for  holding  both  ends  of  a  metallic 
band,  and  the  band. 

**4.  An  open  slotted  link,  when  combined  with  metallic  bands,  the  ends  of 
which  are  turned  under  the  link  and  held  in  position  by  the  expansion  of  the 
bale. 

"  5.  The  method  of  baling  cotton  with  metallic  bands,  and  taking  up  the 
.slack  of  the  band  by  bending  the  same  at  any  desired  point  into  the  form  of  a 
loop,  and  passing  such  loop  sidewise  through  an  open  slit  into  the  slot  in- 
^nded  to  receive  it,  and  over  the  bar  of  the  clasp  intended  to  hold  if 
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S*  *  The  specification  of  the  McGomb  patent  states  that  the  nature  of 
his  invention  '*  consists  in  the  use  of  a  peculiarly-shaped  buckle  as  a 
fastening  or  tie  for  the  ends  of  the  iron  hoops."  It  says  that  the 
*' buckle  is  a  piece  of  wrought  iron,  or  other  metallic  substance,  about 
the  eighth  of  an  inch  thick^^  an  inch  and  three-quarters  wide,  and  two 
inches  long,  (the  size  being  modified  to  suit  the  width  of  the  hoop  used,) 
with  an  oblong  hole  or  aperture  cut  or  punched  through  the  center;" 
that  the  five  sides  of  the  plate  of  the  buckle  are  equal  and  parallel ;  and 
that  the  two  largest  of  the  five  sides  of  the  oblong  hole  are  of  equal 
length,  and  are  equal  in  length  to  the  width  of  the  hoop.  The  draw- 
ings show  the  two  sides  forming  the  arrow  part  as  of  equal  length. 
The  slit  or  slot  is  cut  through  one  of  the  sides  of  the  plate  opposite 
one  of  the  two  longest  sides  of  the  central  hole,  so  that  one  of  the  loops 
of  the  hoop  stretches  across  and  covers  the  slit.  The  claim  of  the 
patent  is  this : 

*'  Forming  a  link  or  tie  with  an  oblong  aperture,  one  end  of  which  is  arrow- 
shaped,  or  rather  presents  two  sides  of  an  equilateral  triangle,  the  design  of 
this  arrow-shaped  end  being,  not  only  to  force  the  loop  or  bend  of  the  hoop 
over  the  slot,  which  it  does  with  unerring  precision  when  the  bale  expands 
after  being  released  from  the  press,  but  also  to  secure  an  equal  bearing  upon 
the  separated  parts  of  the  slotted  side  of  the  tie.** 

A  buckle  without  a  band  will  not  confine  a  bale  of  cotton.  Al- 
though the  defendants  use  a  second  time  buckles  originally  made  by 
those  owning  the  patents  and  put  by  them  on  the  market,  they  do  not 
use  a  second  time  the  original  bands  in  the  condition  in  which  those 
bands  were  originally  put  forth  with  such  buckles.  They  use  bands 
made  by  piecing  together  severed  pieces  of  the  old  bands.  The 
band  in  a  condition  fit  for  use  with  the  buckle  is  an  element  in  the 
third  claim  of  the  Brodie  reissue.  That  claim  is  for  a  combination  of 
the  open  slot  arranged  to  allow  of  the  sidewise  introduction  of  the 
band,  the  link  or  buckle  with  the  single  rectangular  opening  arranged 
so  as  to  hold  both  ends  of  the  band,  and  the  band.  The  old  buckle 
which  the  defendants  sell  has  the  slot  of  Cook,  and  the  slot  and  rec- 
tangular opening  of  Brodie,  and  the  slot  and  arrow-shaped  opening 
I  of  McComb.  Whatever  right  the  defendants  could  acquire  to  the  use 
*  of  the  old  buckle,*they  acquired  no  right  to  combine  it  with  a  sub- 
stantially new  band,  to  make  a  cotton-bale  tie.  They  so  combined  it 
when  they  combined  it  with  a  band  made  of  the  pieces  of  the  old 
band  in  the  way  described.  What  the  defendants  did  in  piecing  to- 
gether the  pieces  of  the  old  band  was  not  a  repair  of  the  band  or  the 
tie,  in  any  proper  sense.     The  band  was  voluntarily  severed  by  the 
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consumer  at  the  cotton-null  because  the  tie  had  performed  its  funo 
tion  of  confiuing  the  bale  of  cotton  in  its  transit  from  the  plantation 
or  tlie  press  to  the  mill.  Its  capacity  for  use  as  a  tie  was  voluntaril; 
destroyed.  As  it  left  the  bale  it  could  not  be  used  again  as  a  tie. 
As  a  tie  the  defendants  reconstructed  it,  although  they  used  the  old 
buckle  without  repairing  that.  The  case  is  not  like  putting  new 
cutters  into  a  planing- machine,  as  in  WiUon  v.  Simpson^  9  How.  lOi), 
in  place  of  cutters  worn  out  by  use.  The  principle  of  that  case  was 
that  temporary  parts  wearing  out  in  a  machine  might  be  replaced  to 
{preserve  the  machine,  in  accordance  with  the  intention  of  the  vendor, 
without  amounting  to  a  reconstruction  of  the  machine. 

The  defendants  contend  that  they  do  not  combine  the  band  with 
ihe  buckle,  and  do  not  infringe  the  third  claim  of  the  Cook  patent,  or 
i;he  third,  fourth,  and  fifth  claims  of  the  Brodie  reissue,  or  the  claim 
of  the  McGomb  patent,  because  they  do  not  bale  cotton  with  the  tie. 
But  they  participate  in  combining  the  open  slot,  the  buckle,  and  the 
.band,  the  whole  being  so  arranged  that  the  ends  of  the  band  can  be 
-turned  under  the  buckle  and  held  in  position  by  the  expansion  of  the 
ibale,  and  that  the  slack  of  the  band  can  be  taken  up  by  bending  the 
band  into  the  form  of  a  loop,  and  passing  the  loop  sidewise  through 
ihe  open  slit  into  the  hole  and  over  the  holding-bar  of  the  plate. 
They  sell  the  tie  having  the  capacity  of  use  in  the  manner  described, 
and  intended  to  be  so  used.  Only  the  bale  of  cotton  and  the  press 
Are  needed  to  produce  the  result  set  forth  in  the  specifications  of 
the  patents,  and  without  the  bale  of  cotton  and  the  press  the  tie 
would  not  be  made  or  sold.  The  slot  through  the  end-bar  of  the 
buckle  in  the  Cook  patent  is  of  no  practical  use  apart  from  the  band 
and  the  bale  of  cotton,  and  the  same  thing  is  true  of  the  link  of  the 
McGomb  patent  with  its  arrow-shaped  aperture ;  and,  although  a  per- 
flon*who  merely  makes  and  sells  the  buckle  or  link  in  each  case  may  f 
be  liable  for  infringing  those  patents,  he  is  so  liable  only  as  he  is 
regarded  as  doing  what  he  does  with  the  purpose  of  having  the  buckle 
or  link  combined  with  a  band  and  used  to  bale  cotton.  Because  t)ie 
defendants  prepare  and  sell  the  arrow  tie,  composed  of  the  buckle 
or  link  and  the  band,  intending  to  have  it  used  to  bale  cotton  and  to 
produce  the  results  set  forth  in  the  Cook  and  the  McGomb  patents, 
ihey  infringe  those  patents.  Saxe  v.  Hammond,  1  Holmes,  456; 
Bowker  v.  Dows,  8  Bann.  &  Ard.  618.  We  do  not  decide  that  they 
are  liable  as  infringers  of  either  of  the  three  patents  merely  because 
ihey  have  sold  the  buckle  considered  apart  from  the  band  or  from 
the  entire  structure  as  a  tie. 
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We  are  therefore  of  opinion  that  the  defendants  have  infringed  th& 
third  claim  of  the  Cook  patent,  the  third,  fourth,  and  fifth  olaims  of 
the  Brodie  reisBue,  and  the  claim  of  the  McGomb  patent.  The  de- 
cree  of  the  circuit  court  is  reversed,  with  costs,  with  directions  ta 
enter  a  decree  for  the  plaintiffs,  in  respect  to  those  claims,  for  an 
account  of  profits  and  damages,  as  prayed  in  the  bill,  and  to  take 
such  further  proceedings  in  the  suit  as  may  be  in  conformity  with 
the  opinion  of  this  court. 


(106  U.  S.  118) 

Nat.  Steam-Ship  Co.  v.  Tughav. 

(NoYomber  6, 1882.) 

CoBPOBATioN— CmKEKsmp— Remoyal  of  Cause— Procbdubb. 

The  mdlYidual  members  of  a  corporation,  created  by  the  laws  of  a  foreign  state, 
are,  for  purposes  of  suit  by  or  against  it  in  the  courts  of  the  Union,  conclu- 
siyely  presumed  to  be  citizens  or  subjects  of  such  foreign  state. 

It  is  sufficient,  in  a  suit  in  which  the  jurisdiction  of  a  circuit  court  of  the  United 
States  depends  upon  the  character  of  the  parties,  if  their  citizenship  is  shown, 
afflrmatiyely,  by  the  record.  Such  citizenship  need  not,  necessarily,  be  set  out 
in  the  petition  for  the  removal  of  the  suit  from  the  state  court. 

Upon  the  filing  of  the  petition  and  bond  required  by  the  statute — the  suit  being 
removable— the  jurisdiction  of  the  state  court  absolutely  ceases,  and  that  of 
the  circuit  court  immediately  attaches,  in  advance  of  the  filing  in  the  latter  of 
the  transcript  from  the  former.  All  orders  thereafter  made  in  the  state  court 
are  eoram  nanjudiee,  unless  its  jurisdiction  is,  In  some  form,  actually  restored. 

A.  failure  to  file  the  transcript  within  the  time  prescribed  by  the  statute  does  not 
have  tbe  effect  to  restore  the  jurisdiction  of  the  state  court. 

Whether,  in  the  absence  of  a  complete  transcript,  or  when  one  has  not  been  filed 
in  proper  time,  the  circuit  court  will  retain  jurisdiction  or  dismiss  or  remand 
the  suit  to  the  state  court,  is  for  the  former  to  determine. 

A.fter  the  filing  of  a  petition  and  bond  for  the  removal  of  a  suit,  pending  in  one  of 
the  courts  of  New  York,  and  after  that  court  had  ruled  that  the  suit  was  not 
removable,  and  that  the  cause  should  there  proceed,  the  party  seeking  the  re- 
moval consented  to  an  order  requiring  the  issues  to  be  heard  and  determined 
by  a  referee,  selected  by  the  parties,  and  thenceforward  contested  the  case  as 
well  before  the  referee  as  in  the  courts  of  the  state  up  to  final  judgment.  EM, 
that  the  jurisdiction  of  the  state  court  was  not  thereby  restored,  and  that  the 
consent  to  the  order  of  reference  was  to  be  deemed  as  only  an  expression  of 
preference  for  that  one  of  the  several  modes  of  trial  authorized  by  the  laws  of 
the  state.  Held,  also,  that  the  objections  interposed  by  the  removing  party  to 
the  exercise  of  jurisdiction  by  the  referee  and  the  state  court,  subsequent  to 
the  filing  of  the  petition  and  bond,  added  nothing  to  the  legal  strength  of  Ita 
position  on  the  question  of  removal. 

In  Error  to  the  Supreme  Court  of  the  State  of  New  Tork. 
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John  Chetwood,  for  plaintiff  in  error. 

F.  J.  Fithian  and  J.  R.  Carmichael,  for  defendant  in  error.  § 

*  Hablan,  J.  The  underlying  qaestion  in  this  case  is  whether,* 
within  the  meaning  of  the  constitation  and  of  the  statutes  determin- 
ing the  jurisdiction  of  the  oirouit  courts  of  the  United  States,  and 
regulating  the  removal  of  causes  from  state  courts,  a  corporation 
created  by  the  laws  of  a  foreign  state  may,  for  the  purposes  of  suing 
and  being  sued  in  the  courts  of  the  Union,  be  treated  as  a  '^citizen'' 
or  '"subject"  of  such  foreign  state. 

In  Ohio  dt  M.  R.  Co.  y.  Wheeler,  1  Black,  296,  the  court,  speaking 
by  Chief  Justice  Tansy,  said  that,  in  the  previous  case  of  Louisville, 
C.  d  C.  R.  Co.  V.  Letson,  2  How.  497,  it  had  been  decided,  upon  full 
consideration,  "that  where  a  corporation  is  created  by  the  laws  of  a 
state,  the  legal  presumption  is  that  its  members  are  citizens  of  the  d 
state  in  which  alone  the  corporate  body  has  a  legal^ezistence;  and* 
that  a  suit  by  or  against  a  corporation,  in  its  corporate  name,  must 
be  presumed  to  be  a  suit  by  or  against  citizens  of  the  state  which 
created  the  corporate  body;  and  that  no  averment  or  evidence  to  the 
contrary  is  admissible  for  the  purposes  of  withdrawing  the  suit  from 
the  jurisdiction  of  a  court  of  the  United  States.**  Marshall  v.  Balti- 
more <t  0.  R.  Co.  16  How.  814;  Covington  Drawbridge  Co.  v.  Shepherd, 
20  How.  232;  Ins.  Co.  v.  Ritchie,  6  Wall.  642;  Paul  v.  Virginia,  8 
Wall.  178 ;  Railroad  Co.  v.  Harris,  12  Wall.  82. 

To  the  rule,  thus  established  by  numerous  decisions,  the  court 
adheres.  Upon  this  branch  of  the  case  it  is  therefore  only  necessary 
io  say  that  if  the  individual  members  of  a  corporation,  created  by  the 
laws  of  one  of  the  United  States,  are,  for  the  purposes  of  suit  by  or 
against  it  in  the  courts  of  the  Union,  conclusively  presumed  to  be 
citizens  of  the  state  by  whose  laws  that  corporation  is  created  and 
•exists,  it  would  seem  to  follow,  logically,  that  the  members  of  a  cor- 
poration, created  by  the  laws  of  a  foreign  state,  should,  for  like  pur« 
poses,  be  conclusively  presumed  to  be  citizens  or  subjects  of  such  for- 
eign state.  Consequently,  a  corporation  of  a  foreign  state  is,  for 
purposes  of  jurisdiction  in  the  courts  of  the  United  States,  to  be 
deemed,  constructively,  a  citizen  or  subject  of  such  state. 

But  it  is  suggested  that  the  petition  for  the  removal  of  the  action 
into  the  circuit  court  of  the  United  States  is  radically  defective, 
in  that  it  does  not  show  that  the  National  Steam-ship  Company  was  a 
•corporation  of  a  foreign  state  at  the  commencement  of  the  action; 
that  the  allegation  upon  that  point  refers  only  to  the  time  when  the 
xemoval  was  sought.    If,  in  suits  in  which  the  jurisdiction  of  khe 
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uourts  of  the  United  States  depends  upon  the  character  of  the  par- 
ties, it  is  material,  under  the  act  of  March,  S,  1875,  to  show  what 
the  citizenship  of  the  parties  was  at  the  commencement  of  the  action,, 
it  is  sufficient  to  say  that  the  averment  in  the  original  complaint 
that  the  company  is  a  foreign  corporation,  supplemented  by  the  aver* 
ment  in  the  petition  for  removal  that  it  is  a  corporation  created  by 
and  existing  under  the  laws  of  the  united  kingdom  of  Great  Britain 
3  and  Ireland,  covers  the  whole  period  from  the  commencement  of  the 
*  action  to  the  application  for  removal.*  It  is  not  always  necessary 
that  the  citizenship  of  the  parties  be  set  out  in  the  petition  for  re- 
moval. The  requirements  of  the  law  are  met  if  the  citizenship  of 
the  parties  to  the  controversy  sought  to  be  removed  is  shown,  affirm* 
atively,  by  the  record  of  the  case.  By.  Co.  v.  Ramsey,  22  Wall.  322 ; 
Robertson  v.  Cease,  97  U.  S.  648. 

The  only  remaining  question  which  need  be  considered  is  whether 
the  jurisdiction  of  the  state  court  was,  in  any  form,  restored,  after 
the  company  filed  its  petition  and  bond  for  removal.  The  defendant  in 
error  insists  that  it  was.  The  petition  was  accompanied  by  a  bond 
which,  it  is  conceded,  conformed  to  the  statute,  and  was  ample  as  to 
security.  Upon  the  filing,  therefore,  of  the  petition  and  bond, — the 
suit  being  removable  under  the  statute, — the  jurisdiction  of  the  state 
court  absolutely  ceased,  and  that  of  the  circuit  court  of  the  United 
States  immediately  attached.  The  duty  of  the  state  court  was  to 
proceed  no  further  in  the  cause.  Every  order  thereafter  made  in 
that  court  was  coram  non  judice,  unless  its  jurisdiction  was  actually 
restored.  It  could  not  be  restored  by  the  mere  failure  of  the  company 
to  file  a  transcript  of  the  record  in  the  circuit  court  of  the  United 
States  within  the  time  prescribed  by  the  statute.  The  jurisdiction 
of  the  latter  court  attached,  in  advance  of  the  filing  of  the  transcript^ 
from  the  moment  it  became  the  duty  of  the  state  court  to  accept  the 
bond  and  proceed  no  further;  and  whether  the  circuit  court  of  the 
United  States  should  retain  jurisdiction,  or  .dismiss,  or  remand  the 
action  because  of  the  failure  to  file  the  necessary  transcript,  was  for 
it,  not  the  state  court,  to  determine. 

Nor  was  the  jurisdiction  of  the  state  court  restored  when  the  com- 
pany, subsequently,  consented  to  the  order  requiring  the  issues  to  be 
heard  and  determined  by  a  referee  selected  by  the  parties,  or  when  it 
appeared  and  contested  the  case,  as  well  before  the  referee  as  in  the 
state  courts,  up  to  final  judgment.  The  right  of  the  company  to 
have  a  trial  in  the  circuit  court  of  the  United  States  became  fixed 
upon  the  filing  of  the  petition  and  bond.     But  the  inferior  state  court 
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aaving  mled  that  the  right  of  removal  did  not  exist,  and  that  it  had 
jurisdiction  to  proceed,  the  company  was  not  bound  to  desert  the 
case,  and  leave  the  opposite  party  to  take  judgment  by  default.  It;^ 
waB*at  liberty,  its  right  to  removal  being  ignored  by  the  state  court,  T 
to  make  defense  in  that  tribunal  in  every  mode  recognized  by  the  laws 
of  the  state,  without  forfeiting  or  impairing,  in  the  slightest  degree, 
its  right  to  a  trial  in  the  court  to  which  the  action  had  been  trans- 
ferred, or  without  affecting,  to  any  extent,  the  authority  of  the  lat- 
ter court  to  proceed.  The  consent,  by  the  company,  to  a  trial  by 
referee  was  nothing  more  than  an  expression  of  its  preference— being: 
compelled  to  make  defense  in  the  state  court — for  that  one  of  the 
several  modes  of  trial  permitted  by  the  laws  of  the  state.  It  is  true- 
that  when  the  cause  was  taken  up  by  the  referee,  as  well  as  when 
heard  in  the  supreme  court  of  the  state  and  in  the  court  of  appeals,, 
the  company  protested  that  the  circuit  court  of  the  United  States 
alone  had  jurisdiction  after  the  petition  and  bond  for  removal  were- 
4)ed.  But  no  such  protests  were  necessary,  and  they  added  nothing 
whatever  to  the  legal  strength  of  its  position.  When  the  state  court 
adjudged  that  it  had  authority  to  proceed,  the  company  was  entitled 
to  regard  the  decision  as  final,  so  far  as  that  tribunal  was  concerned,, 
and  was  not  bound,  in  order  to  maintain  the  right  of  removal,  to  protest^ 
at  subsequent  stages  of  the  trial,  against  its  exercise  of  jurisdiction. 
Indeed,  such  a  course  would  scarcely  have  been  respectful  to  the- 
3tate  court  after  its  ruling  upon  the  point  of  jurisdiction  had  been 
made. 

What  we  have  said  upon  this  subject  is  fully  sustained  by  our 
former  decisions,  particularly  Railroad  Co.  v.  Koontz,  104  U.  S.  5 ; 
Railroad  Co.  v. -Mississippi,  102  U.  S.  135;  Kern  y.  Huidekoper,  103- 
U.  S.  485;  and  Ins.  Co.  y.Dunn,  19  Wall.  214. 

The  judgments  herein  of  the  court  of  appeals  of  New  York,  and  of 
the  supreme  court  of  New  York,  are  reversed,  and  the  cause  is  re- 
manded, with  directions  that  the  latter  court  accept  the  bond  tendered 
by  plaintiff  in  error  for  the  removal  of  the  cause  to  the  circuit  court 
of  the  United  States  for  the  eastern  district  of  that  state,  and  proceed 
no  further  in  the  cause. 
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(106  U.  S.  109) 

Bailey  v.  Nbw  Tobk  Gbiit.  &  H.  B.  B.  Go. 

(NoTember  6, 1882.) 
Tazatiok— Inooicb  ov  TuAnapoBTATiOK  Companies. 

The  tax  provided  for  in  section  122  of  the  intemal-reyenue  act  is  an  annual  in- 
come tax,  and  its  subject  is  the  interest  paid  and  profits  earned  by  the  com- 
pany for  each  year,  and  year  by  year,  and  is  not  laid  on  any  of  those  funds 
which  came  into  being  before  the  time  prescribed  in  the  act.  In  the  ordinary 
execution  of  the  law  it  was  contemplated  that  the  funds  to  be  taxed,  and  the 
tax  imposed  upon  them,  should  be  concurrent  as  to  each  fiscal  year  the  tax  to 
be  levied  upon  the  income  for  the  year  ending  on  the  thirty-first  of  December, 
next  preceding  the  assessment,  and  no  tax  accrues  upon  the  fund  except  for 
the  year  in  which  the  fund  itself  accrued.  In  reference  to  a  dividend  declared 
as  of  earnings  for  the  current  year,  and  paid  as  such  to  stockholders,  whether 
in  money  or  in  scrip,  the  law  conclusively  presumes  that  a  dividend  declared 
and  paid  is  a  dividend  earned. 

A  fund  taxed  in  one  year  as  the  profits  of  a  railroad  company,  used  for  construction, 
or  carried  to  the  account  of  any  fund,  has  been  taxed  once  for  all,  and  cann#t, 
as  part  of  the  earnings  of  the  company,  be  assessed  a  second  time. 

The  profits  that  this  year  have  been  taxed  as  undivided,  and  invested  in  any  corpo- 
rate asset,  if  in  the  succeeding  year  it  is  embraced  in  a  dividend  declared  and 
payable  to  stockholders,  have  already  borne  aU  the  burden  imposed  by  the  law, 
and  cannot  again  be  subjected  to  an  assessment  for  a  new  tax,  nor  can  it  be 
both  in  succession, — one  year  a  tax  upon  the  income  of  the  corporation,  and  the 
next  upon  the  same  fund  as  the  income  of  the  individual. 

Where  a  railroad  company  issued  to  its  stockholders  certificates  declaring  that  each 
stockholder  is  entitled  to  80  per  cent,  of  the  amount  of  the  capital  stock  held 
by  him,  payable  ratably  out  of  its  future  earnings,  with  dividend  thereon  at  th3 
same  rates  and  times  as  on  the  shares  of  the  capital  stock,  and  that  they  may 
be,  at  the  option  of  the  company,  convertible  into  stock  of  the  company,  when- 
ever the  company  shall  be  authorized  to  increase  its  capital  stock  to  an  amount 
sufficient  for  such  conversion,  Md,  that  the  issue  of  such  certificates  was  a 
scrip  dividend,  within  the  meaning  of  section  122  of  the  internal-revenue  act 
of  1864,  but  as  it  appears  the  earnings  expended  accrued  during  the  period  of 
15  years,  of  which  only  six  years  were  covered  by  the  income  tax  law,  the  tax 
should  be  apportioned  pro  rata,  and  be  assessed  upon  the  amount  of  earnings 
assumed  to  have  accrued  during  the  period  when  they  were  subject  to  the  tax. 

In  Error  to  the  Circuit  Goart  of  the  United  States  for  the  North- 
-em  District  of  New  York. 

Richard  Crowley  and  S.  F.  PhUlips,  Sol.  Gen.,  for  plaintiff  in  error. 

Joseph  H.  Choate  and  Sidney  T.  Fairchild,  for  defendant  in  error. 

Matthbws,  J.  On  December  19, 1868,  the  New  York  Gentral  Bail- 
road  Company,  afterwards  merged  by  consolidation  into  a  new  cor- 
poration, the  defendant  in  error,  adopted  a  preamble,  resolationB,  and 
certificate,  of  which  the  following  is  a  copy: 
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*'  AVhereas,  this  company  has  hitherto  expended  of  its  earnings  for  the  pur- 
pose of  constructing  and  equipping  its  road,  and  in  the  purchase  of  reui 
estate  and  other  properties,  with  a  view  to  the  increase  of  its  traffic,  moneys 
equal  in  amount  to  80  per  cent,  of  the  capital  stock  of  the  company;  and 
wliereas,  the  several  stockholders  of  the  company  are  entitled  to  evidence  of 
such  expenditure,  and  to  reimbursement  of  the  same  at  some  convenient  fut> 
ure  period;  now,  therefore, —  ^, 

*' Resolved,  that  a  certificate,  signed  by  the  president  and  treasurer  of  thia;$ 
company,  be  issued  to  the  stockholders,  severally, ^declaring  that  such  stock-* 
holder  is  entitled  to  80  per  cent,  of  the  amount  of  the  capital  stock  held 
by  him,  payable  ratably  with  the  other  certificates  issued  under  this  resolu- 
tion, at  the  option  of  the  company,  out  of  its  future  earnings,  with  dividends 
thereon  at  the  same  rates  aud  times  as  dividends  shall  be  paid  on  the  shares 
of  the  capital  stock  of  the  company,  and  that  such  certificates  may  be,  at  the 
option  of  the  company,  convertible  into  stock  of  the  company  whenever  the 
company  shall  be  authorized  to  increase  its  capital  stock  to  an  amount  suffi- 
cient for  such  conversion. 

''  Resolved,  that  such  certificates  be  delivered  to  the  stockholders  of  this 
company  at  the  Union  Trust  Company,  in  the  city  of  New  York,  on  the  pres- 
entation of  their  several  certificates  of  stock,  and  that  the  receipt  of  the  cer- 
tificate provided  for  in  these  resolutions  shall  be  indorsed  on  the  stock  certify 
icate." 

The  certificate  issued  under  this  authority  reads  as  follows : 

^«  Under  a  resolution  of  the  board  of  directors  of  this  company,  passed  De- 
cember 19, 1868,  of  which  the  above  is  a  copy,  the  New  York  Central  Rail- 
road Company  hereby  certifies  that ,  being  the  holder  of shares^ 

of  the  capital  stock  of  said  company,  is  entitled  to dollars,  payable  rat- 
ably with  the  other  certificates  issued  under  said  resolution,  at  the  pleasure- 
of  the  company,  out  of  its  future  earnings,  with  dividends  thereon  at  the  same- 
rates  and  times  as  dividends  shall  be  paid  upon  the  shares  of  the  capital  stock 
of  said  company. 

**  This  certificate  may  be  transferred  on  the  books  of  the  company  on  the- 
surrender  of  this  certificate. 

^  In  witness  whereof  the  said  company  has  caused  this  certificate  to  be 
signed  by  its  president  and  treasurer,  this  nineteenth  day  of  December,  1868/' 

The  resolution  was  carried  into  effect  by  an  issue  of  the  contem-^ 
plated  certificates  to  the  amount  of  $23,036,000,  being  80  per  cent, 
of  its  authorized  capital  of  $28,795,000.  Dividends  were  regularly 
paid  to  the  holders  of  these  certificates,  equal  to  those  declared  and 
paid  upon  the  capital  stock,  until  the  certificates  were  redeemed  at 
par  in  the  stock  of  the  consolidated  corporation,  as  then  authorized 
by  law.  This  consolidation  took  place  in  1872.  On  March  3, 1870, 
an  assessment-was  made  by  the  proper  officer  of  the  internal  revenue  S* 
of  a  tax  of  5  per  cent,  upon  the  amount  of  these 'certificates,  being* 
$1,151,800,  with  a  penalty  of  $1,000  added,  under  section  122  of  the 
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intemal-revenae  act  of  1864.  13  St.  at  Large,  284.  From  this 
assessment  the  railroad  company  appealed  successively  to  the  com- 
missioner of  internal  revenue  and  the  secretary  of  the  treasury,  upon 
which  appeal  a  decision  was  rendered  reducing  the  assessment  to  the 
sum  of  $460,720.  This  decision  was  baaed  upon  the  ground  that 
the  issue  of  the  certificates  was  a  scrip  dividend  within  the  meaning 
of  the  122d  section  of  the  internal-revenue  act  of  1864;  but  that  as 
it  had  been  made  to  appear  that  the  earnings  stated  in  the  resolution 
to  have  been  expended,  accrued  during  the  entire  period  of  15  years, 
from  1853  to  1868,  of  which  only  six  years  were  covered  by  the  in- 
come-tax law,  which  first  took  effect  in  September,  1862,  the  tax 
should  be  apportioned  pro  rata,  by  remitting  nine-fifteenths,  and  as- 
sessing the  tax  upon  the  sum  of  $9,214,400,  the  amount  of  earnings 
assumed  to  have  accrued  during  the  period  when  they  were  subject 
to  the  tax.  The  assessment  upon  this  sum  being  $460,720,  with  a 
penalty  of  5  per  cent.,  being  $23,036,  and  interest  at  the  rate  of  1 
per  cent,  per  month,  amounting  to  $64,153.48,  were  exacted  by  the 
collector,  and  paid  under  protest.  To  recover  back  these  sums  as 
illegally  exacted,  the  defendant  in  error  brought  this  action  against 
the  collector  of  internal  revenue  who  had  collected  them. 

On  the  first  trial  of  the  case,  the  circuit  court  charged  the  jury 
that  the  assessment  was  wholly  illegal  and  void,  the  certificates  not 
being  a  scrip  dividend  within  the  meaning  of  the  law,  and  furnishing 
no  basis  for  the  assessment  of  any  tax  whatever,  and  that  conse- 
quently their  verdict  must  be  for  the  plaintiff.  There  was  a  verdict 
accordingly,  and  the  judgment  thereon  was  reversed,  and  a  new  trial 
awarded,  upon  a  writ  of  error,  by  this  court,  in  a  decision  reported  in 
22  Wall.  604.  The  second  trial,  in  the  circuit  court,  resulted  in  a 
verdict  and  judgment  for  the  plaintiff  below  for  $499,432.68.  To 
reverse  that  judgment  is  the  object  of  the  present  writ  of  error. 

The  principal  questions  presented  arise  upon  exceptions  of  the 
plaintiff  in  error  to  the  charge  of  the  circuit  judge  to  the  jury,  and  to 
H  his  refusal  to  give  certain  instructions  as  requested.  The  substance  of 
*  of  the  charge  upon  the  main  point  was  thatVhile  the  certificates  consti- 
tuted a  scrip  dividend,  which  justified  the  assessment  and  constituted 
a  complete  prima  facie  defense  to  the  action,  nevertheless  it  was  com- 
petent for  the  plaintiff  to  show  what  amount  of  the  earnings  of  the 
company,  accruing  from  September  1,  1862,  to  December  19,  1868, 
was  represented  by  and  included  in  the  certificates;  and  that  this 
amount  alone  being  subject  to  the  tax,  the  plaintiff  was  entitled  to 
recover  all  in  excess  of  that  which  had  been  exacted  and  paid.    The 
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opposing  proposition  of  the  defendant  below,  the  request  to  give 
which  as  a  charge  to  the  jury  was  refused,  was  that  the  certificates 
were  conclusive  upon  the  railroad  company  of  the  amount  of  a  scrip 
dividend  subject  to  taxation  without  deduction. 

The  counsel  for  the  plaintiff  in  error  now  contend  that  their  posi- 
tion is  established  by  the  former  decision  of  this  court  in  this  cause, 
abready  referred  to,  as  reported  in  22  Wall.  604.  The  actual  and 
precise  judgment  of  the  court  upon  the  former  writ  of  error  is,  how- 
ever, completely  satisfied  by  the  charge  of  the  circuit  court  now  in 
question;  for  the  ruling  on  the  first  trial,  held  to  be  erroneous,  was 
that  the  certificates  constituted  no  basis  whatever  for  taxation  as  a 
scrip  dividend,  and  were  not  to  be  admitted  or  considered  even  as  a 
prima  facie  defense  to  the  action.  The  reversal  at  that  time  did  not 
and  could  not,  upon  the  record  then  presented,  anticipate  and  pre- 
judge the  question  now  raised,  whether  those  certificates  were  con- 
clusive as  to  the  amount  of  the  taxable  earnings  represented  by  them. 
And  there  is  nothing  in  the  opinion  of  the  court  then  pronounced 
which,  properly  understood,  requires  any  conclusion  to  the  contrary. 
In  that  opinion  the  nature  of  these  certificates  is  described,  and  their 
character  as  scrip  dividends  defined.  It  is  there  stated  that  "inter- 
est certificates  of  the  kind  were  issued  as  evidence  to  the  stockhold- 
ers that  an  equal  amount  of  the  earnings  of  the  company  beyond  cur- 
rent expenses  had  been  expended  for  the  objects  stated  in  the  pre- 
amble of  the  certificates,  and  to  show  that  the  respective  stockholders 
were  entitled  to  reimbursement  of  such  expenditure  at  some  conven- 
ient future  period,  and  also  to  show  that  the  stockholders  were  en- 
titled to  dividends  on  the  same  whenever  dividends  were  paid  on  theS 
shares  of  the  capital  stock;  and  that  the  certificates  were  to*be  paid^ 
out  of  the  future  earnings  of  the  company,  or  to  be  converted,  at  the 
option  of  the  company,  into  stock,  if  thereafter  authorized  to  exer- 
cise that  function.  *'Such  a  paper,  therefore,  by  whatever  name  it 
may  be  called,  is,  upon  its  face,  evidence  for  each  stockholder,  to 
persons  with  whom  he  may  have  dealings,  of  the  amount  of  the  pre- 
vious net  earuings  of  the  company;  that  such  net  earnings  have  been 
expended  in  constructing  and  equipping  the  railroad,  and  in  the  pur- 
chase of  real  estate  and  other  properties  appertaining  to  the  same; 
and  that  the  holders  of  the  certificates  will  be  entitled  to  dividends 
whenever  dividends  are  paid  upon  the  capital  stock. ** 

These  certificates  were  considered  to  be  a  dividend  declared,  as  of 
profits  which  had  been,  at  some  previous  time,  earned  and  converted 
v.l— 5 
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into  capital  by  an  investment  in  permanent  improvements  of  the 
railroad,  and  it  was  as  representing  such  earnings  that  they  were 
considered  the  subject  of  a  tax.  Whether  those  profits  had  been 
earned  since  or  before  the  passage  of  the  act  of  congress  imposing 
such  a  tax,  does  not  appear  from  any  recital  in  the  certificates,  and 
they  were  dealt  with  by  the  government  itself  upon  the  footing  of  not 
being  taxable  beyond  the  amount  represented  by  them,  which  had 
actually  been  earned  after  the  taking  effect  of  the  law.  The  treasury 
department,  as  has  already  been  stated,  reduced  the  assessment  to 
six-fifteenths  of  the  face  of  the  certificates,  upon  the  hypothesis  that 
an  equal  proportion  of  the  whole  amount  had  accrued  during  each 
of  the  15  years  since  the  organization  of  the  company,  in  1853;  and, 
in  view  of  this  reduction,  Mr.  Justice  Gliffobi),  in  the  opinion  re- 
ferred to,  added:  ''Whether  or  not  they  are  liable  for  the  whole 
amount  is  not  a  question  in  this  case." 

The  question  having  thus  been  left  open,  it  is  now  contended  by 
the  counsel  for  the  plaintiff  in  error  that,  by  the  reason  and  terms  of 
the  law,  the  certificates  are  taxable  as  a  scrip  dividend  upon  the  full 
nominal  amount  thereof. 

The  122d  section  of  the  internal-revenue  act  of  1864,  (13  St.  at 
Large,  284,)  under  which  the  question  arises,  is  as  follows : 

,  "Sec.  122.  And  be  it  further  enacted  that  any  raili'oad,  canal,  turnpike^ 
I  canal  navigation,  or  slack-water  company,  indebted  for  any  money  for  which 
bonds  or  other  evidence  of  indebtednes8*have  been  issued,  payable  in  one  or 
more  years  after  date,  upon  which  interest  is  stipulated  to  be  paid,  or  coupons 
representing  interest,  or  any  such  company  that  may  have  declared  any  divi* 
dend  in  scrip  or  money  due  or  payable  to  its  stockholders  as  part  of  the  earn* 
ings,  profits,  income,  or  gains  of  such  company,  and  all  profits  of  such  company 
carried  to  the  account  of  any  fund,  or  used  for  construction,  shall  be  subject 
to  and  pay  a  duty  of  5  per  centum  on  the  amount  of  all  such  interest,  or 
coupons,  dividends,  or  profits,  whenever  the  same  shall  be  payable,"  etc. 

It  is  now  urged  in  argument,  by  the  counsel  for  the  plaintiff  in 
error,  that,  upon  the  express  terms  of  this  section,  the  certificates  in 
question,  being  a  declaration  of  a  dividend  as  part  of  the  earnings, 
profits,  income,  or  gains  of  the  railroad  company,  are  taxable  upon 
the  amount  thereof  without  deduction;  that  the  policy  as  well  as  the 
language  of  the  act  fixes  the  charge  upon  the  declaration  itself  when 
made  effectual  as  between  the  company  and  its  stockholders,  and,  for 
the  purposes  of  taxation,  concludes  both  as  to  the  iskmount  subject  to 
the  tax;  and  that  the  rule  is  reasonable  as  furnishing  an  obvious 
standard  and  the  only  safe  criterion  for  the  assessment  of  the  tax  to 
prevent  fraudulent  evf'sions;  and,  consequently,  that  when  such  a 
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dividend  has  once  been  declared,  and  ascertained  to  come  within  the  de- 
scription of  the  law  as  a  subject  of  taxation,  all  the  rest  follows,  and  the 
amount  declared  is  necessarily  established  as  the  amount  to  be  taxed. 

The  soundness  of  this  mode  of  interpretation,  and  its  application 
to  ordinary  cases,  may  well  be  admitted;  but  it  cannot  be  applied  to 
every  case  without  a  careful  regard  to  its  necessary  limitations. 

It  should  be  borne  in  mind,  in  the  first  place,  that  the  tax  provided 
for  in  this  section  of  the  act  is  an  annual  income  tax,  and  its  subject 
is  the  interest  paid  and  profits  earned  by  the  company  for  each  year, 
and  year  by  year;  and  that  both  by  the  express  letter  of  the  law,  and 
its  necessary  implications,  the  tax  is  not  laid  on  any  of  these  funds 
which  came  into  being  before  the  time  prescribed  in  the  act.  And 
in  the  ordinary  execution  of  the  law  it  was  contemplated  that  the 
funds  to  be  taxed,  and  the  tax  imposed  upon  them,  would  be  concur- 
rent as  to  each  fiscal  year;  the  scheme  of  the  statute  being  to  levy 
the  tax  upon  the  income  for  the  year  ending  on  the  thirty-first  of  De«  » 
cember  next*preceding  the  assessment;  and,  while  it  would  be  alto-? 
gether  admissible  to  go  back,  for  the  purpose  of  assessing  a  tax  upon 
a  proper  fund  which  had  accrued  during  a  previous  year  and  escaped 
taxation,  nevertheles  the  tax  imposed  would  be  for  the  omitted  year. 
But  no  tax,  in  contemplation  of  the  law,  accrues  upon  the  fund,  ex- 
cept for  the  year  in  which  the  fund  itself  accrued.  It  is  also  to  be 
remembered  that  the  subject-matter  of  the  tax  is  the  net  earnings  of 
the  company  for  the  year  for  which  they  are  taxed,  which  have  been 
actually  realized  by  it,  or  which  the  law  assumes  to  have  been.  We 
repeat  here  what  was  said  by  Mr.  Justice  Milleb,  speaking  for  the 
court,  in  Railroad  Co.  v.  Collector,  etc.,  100  U.  S.  598 : 

*^The  corporations  mentioned  in  this  section  are  those  engaged  in  furnishing 
road-ways  and  M'ater-ways  for  the  transportation  of  persons  and  property,  and 
the  manifest  purpose  of  the  law  was  to  levy  the  tax  on  the  net  earnings  of 
such  companies.  How  were  these  '  earnings,  profits,  incomes,  or  gains  *  to  be 
most  certainly  ascertained?  In  every  well-conducted  corporation  of  this 
character  these  profits  were  disposed  of  in  one  of  four  methods,  namely,  dis- 
tributed to  its  stockholders  as  dividends,  used  in  construction  of  its  roads  or 
canals,  paid  out  for  interest  on  its  funded  debt,  or  carried  to  a  reserve  or  other 
fund  remaining  in  its  hands.  Looking  to  these  modes  of  distribution  as  the 
surest  evidence  of  the  earnings  which  congress  intended  to  tax,  and  as  less 
liable  to  evasion  than  any  other,  the  tax  is  imposed  upon  all  of  them.  The  books 
and  records  of  the  company  are  thus  made  evidence  of  the  profits  they  have 
made,  and  the  corporation  itself  is  made  responsible  for  the  payment  of  the  tax.*' 

It  is  true,  indeed,  that  by  the  terms  of  the  law  the  amount  paid 
as  interest  on  bonds  is  charged  with  a  tax  as  part  of  the  eamingSi 
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although  there  may  have  been  no  net  earnings  out  of  which  to  pay 
it;  bat  the  law  prooeeda  upon  a  presamption  which  disregards  what 
is  merely  exceptional.  And  we  have  no  hesitation  in  saying  that,  in 
reference  to  a  dividend  declared  as  of  earnings  for  the  current  year 
and  paid  as  such  to  stockholders,  whether  in  money  or  in  scrip,  no 
H  proof  would  be  admissible,  for  the  purpose  of  avoiding  the  tax,  that 

*  no* earnings  had  in  fact  been  made.  The  law  conclusively  assumes, 
in  such  a  case,  that  a  dividend  declared  and  paid  is  a  dividend  earned. 
It  follows,  also,  from  this  view  of  the  purpose  of  the  law,  that  a  fund 
taxed  in  one  year  as  the  profits  of  a  railroad  company,  used  for  con- 

'  struction  or  carried  to  theticcount  of  any  fund,  has  been  tai:ed  once 
for  all,  and  cannot,  as  part  of  the  earnings  of  the  company,  be 
assessed  a  second  time.  The  tax  for  the  year  is  upon  the  whole 
amount  of  the  net  earnings,  distributed  and  enumerated  under  the 
heads  pointed  out  in  the  statute,  and  when  the  tax  has  been  imposed 
and  collected  upon  them,  or  any  specific  part  of  them,  there  is  no 
authority  to  levy  any  further  additional  tax.  The  profits  that  this 
year  have  been  taxed  as  undivided,  and  invested  in  any  corporate 
asset, 'if  in  the  succeeding  year  it  is  embraced  in  a  dividend  declared 
and  payable  to  stockholders,  have  already  borne  all  the  burden  im- 
posed by  the  law,  and  cannot  again  be  subjected  to  an  assessment 
for  a  new  tax.  There  has  been  a  difference  of  opinion  upon  the 
point,  whether  the  tax  imposed  by  this  section  is  upon  the  corpora- 
tion on  account  of  its  net  profits,  or  upon  the  income  of  the  stock- 
holder or  bondholder,  although  in  the  present  case  it  is  immaterial 
which  of  these  alternatives  is  adopted.  We  are  not  aware,  however, 
that  it  has  ever  been  suggested,  until  now,  that  it  might  be  both  in 
succession;  one  year  a  tax  upon  the  income  of  the  corporation,  and 
the  next  upon  the  same  fund  as  the  income  of  the  individual.  We 
do  not  think  this  an  admissible  construction. 

It  is  necessary,  in  the  application  of  these  principles  to  the  cir- 
cumstances of  the  present  case,  to  regard  the  special  character  of  the 
certificates  in  question.  It  will  be  seen  that  they  do  not- purport  to 
be  a  declaration  of  a  dividend  as  of  the  earnings  of  the  company  dur- 
ing the  year  in  which  the  tax  was  assessed,  or,  indeed,  for  any  par- 
ticular year  or  series  of  years.  The  recital  is  that  the  company  '*has 
hitherto  expended  of  its  earnings,  for  the  purpose  of  constructing  and 
equipping  its  road,  and  in  the  purchase  of  real  estate  and  other  prop- 
erties, with  a  view  to  the  increase  of  its  traffic,  moneys  equal  in 

^  amount  to  80  per  cent,  of  the  capital  stock  of  the  company."     It  was 

•  quite  legitimate  for  the  assessor  to  treat  this  as* evidence  of  an  amount 
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of  earnings  '^'hich  had  never  been  taxed,  and  make  the  assessment  ac- 
eordingly.  It  was  equally  legitimate  for  the  secretary  of  the  treas- 
Qry^  upon  proof  that  the  accumulation  had  been  going  on  from  the 
organization  of  the  company,  in  1853,  to  apportion  the  amount  in 
equal  proportions  for  each  year,  and  to  deduct  nine-fifteenths  thereof 
for  the  years  which  had  elapsed  before  the  taking  effect  of  the  act 
taxing  incomes.  And  it  is  entirely  consistent  with  the  declaration  it- 
self to  show  in  point  of  fact  what  was  the  amount  of  earnings  accrued 
during  the  period  while  the  income-tax  act  was  in  force  which  had 
not  been  assessed  for  taxation  as  profits  carried  to  construction  or 
other  account.  The  declaration  in  the  certificates  could  not  be  con- 
clusive of  anything  not  inconsistent  with  it,  for  an  estoppel  only  pro- 
hibits contrary  allegations.  The  proof  admitted  on  the  trial  below 
did  not  contradict  the  certificates,  but  only  served  to  rebut  a  pre- 
sumption, which,  as  matter  of  law,  was  not  conclusive.  Its  tendency 
and  effect  were  to  exact  from  the  company  the  full  tax  upon  every 
dollar  of  its  earnings,  which  had  not  previously  paid  its  proper  assess- 
ment, and  which,  in  any  form,  was  subject  to  taxation,  and  to  re- 
lieve it  only  to  the  extent  to  which  otherwise  it  would  have  been  sub- 
jected to  the  payment  of  a  second  tax  upon  the  same  fund.  This 
result,  and  the  process  by  which  it  was  reached,  seem  to  us  strictly 
to  conform  both  to  the  letter  and  spirit  of  the  law  governing  the  sub- 
ject. 

This  conclusion  disposes  of  the  substance  of  the  case,  as  it  sustains 
the  rulings  of  the  circuit  court  upon  the  main  question.  There  were 
other  exceptions  to  the  charge,  and  to  the  refusal  of  the  court  to  give 
instructions  asked  for  by  the  plaintiff  in  error;  but  they  are  either 
covered  by  what  has  already  been  said,  or  seem  to  us  not  necessary 
to  be  specially  mentioned.  A  point  was  raised  as  to  certain  items 
claimed  to  be  included  in  the  sum  for  which  these  certificates  were  is- 
sued, which,  in  the  view  we  have  taken,  becomes  immaterial;  for,  as 
we  have  decided  that  the  jury  could  only  consider  the  earnings  re- 
alized in  fact  during  the  operation  of  the  law  from  1862  to  1869,  it 
was  immaterial  what  items  existing  prior  to  that  period  were  also  in- 
cluded in  the  aggregate  sum  for  which  the  certificates  were  issued.JJ 
Some  exception  also  was  taken  to  some*comment  on  the  part  of  theS* 
circuit  judge  as  to  the  state  of  the  evidence,  but,  in  our  opinion,  the 
question  which  the  jury  had  to  decide  was  left  to  them  fairly. 

We  find  no  error  in  the  recordi  and  the  judgment  is  accordingly  af- 
firmed. 
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(106  U.  S.  428) 

MoFFXTT  V.  BooBBS  and  others. 

(October  SO,  1882.) 

Patents  fob  Lttxntionb^Olaim  m  Rbibsub  Yoiix 

Where  the  specification  in  a  reissued  patent  covers  a  contrivance  essentially  differ- 
ent from  that  described  in  the  original  specification  and  claim,  the  claim  in 
the  reissue  is  void. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

This  is  a  suit  in  equity  brought  for  the  infringement  of  reissued 
letters  patent,  dated  December  8,  1874,  granted  to  the  complainant, 
John  B.  Moffitt,  for  an  improvement  in  the  manufacture  of  heel  stiff- 
eners  for  boots  and  shoes.  The  original  patent  bore  date  May  21, 
1872. 

Heel  stiffeners  or  counters,  as  they  are  sometimes  called,  were 
formerly  made  by  hand,  the  leather  being  shaped  upon  the  last  while 
wet  by  the  blows  of  the  shoemaker's  hammer.  Previous,  however,  to 
the  date  of  the  complainant's  original  letters  patent  ready-made 
moulded  counters  were  manufactured  by  placing  the  counter-blank 
across  the  opening  of  the  mould  and  forcing  it  into  the  mould  by  a 
plunger  or  former,  or  by  placing  the  blank  upon  the  back  of  the  sta- 
tionary former,  and  forcing  it  around  the  former  by  the  pressure  of 
the  mould.  Counters  had  also  been  shaped  on  machines  by  which  a 
rolling  pressure  was  applied.  As  early  as  1853  machines  known  as 
the  Nichols  were  employed.  This  machine  had  a  rotating  "former," 
circular  in  cross-section,  which  was  applied  by  pressure  to  another 
circular  roller,  conforming  to  this  "former"  longitudinally,  the  object 
being  to  set  leather  into  the  proper  shape  either  for  soles  or  heei 
stiffeners. 

In  the  specification  of  his  original  patent  Moffitt  declared : 

^*  In  moulding  to  shape  ready-made  counters  or  stiffeners  for  heels  of  boots 
and  shoes  made  of  various  materials,  but  usually  of  waste  bits  of  leather,  a 
difficulty  exists,  by  reason  of  the  peculiar  shape,  in  getting  an  equal  or  suffi- 
cient  pressure  upon  all  parts  of  such  counter  so  as  to  get  uniform  hardness 
S  throughout,  and  also  another  difficulty  in  getting  a  true  and  proper  perma- 
*  nent  form  throughout  all  parts*of  the  same  counter,  some  of  it,  especially  in 
leather,  being:  of  a  more  spongy  nature  than  other  parts.  This  difference  or 
lack  of  homogenity  prevents  a  uniform  solidity,  and  precludes  the  true  pres- 
ervation of  the  shape  which  a  mould  may  impart. 

**  The  object  of  my  invention  is  not  only  to  make  more  perfect  ready-made 
counters  than  can  be  made  by  any  moulding  process,  but  also  to  make  a  new 
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article  of  manafactare,  Tiz.,  a  *  rolled*  counter,  prepared,  solidified,  and  nni* 
f  ormly  hardened  and  set  to  shape  by  rolling  pressure,  such  rolling  action  pro- 
ducing a  new  as  well  as  better  article^  and  admitting  of  producing  the  same 
from  material  hitherto  found  too  intractable,  such  as  leather  board,  sheet 
metal,  etc  Instead,  therefore,  of  shaping  the  stiffener  in  mould,  I  employ  no 
mould  of  any  kind,  but  use  a  moving  former,  A,  devised  by  me,  of  a 
shape  adapted  to  give  the  desired  shape  to  the  counters,  and  set  eccentrically 
on  a  shaft,  B,  the  shaft  being  arranged  to  have  a  continuous  or  reciprocating 
rotary  movement,  either  by  hand  or  by  power  as  described.  Beneath  this  former 
I  place  a  roller,  G,  having  a  profile  as  shown,  the  converse  of  and  conforming 
to  that  of  the  '  former,*  the  shaft  of  the  roller  having  its  bearings  in  the  main 
frame,  D.  The  shaft  of  the  former  has  its  bearings  in  a  swing-frame,  E«  F 
is  ar  treadle-strap,  whereby  the  swing-frame  may  be  pulled  down  to  give  any 
required  degree  of  pressure,  and  which  also  permits  the  eccentric  former  to 
rise  and  fall,  as  in  its  movements  it  rides  and  rolls  over  the  surface  of  the 
counter,  the  counter-piece  being  placed  centrally  upon  the  'former'  and  being 
rubbed  and  rolled  as  well  as  squeezed  between  them  while  being  brought  into 
shape. 

**The  'former,*  as  will  be  seen,  projects  further  from  its  axis  on  one  side 
than  on  the  other,  so  as  to  conform  nearly  to  the  general  form  of  the  curves 
of  the  inside  of  a  shaped  counter.  This  gives  a  rolling  action  in  addition  to 
the  squeezing  over  the  whole  body  of  the  counter.*' 

The  cross-section  of  the  ''former,**  as  shown  by  the  drawings  and 
model,  was  elonf;;ated,  with  one  or  both  ends  semi-circular. 

The  specification  proceeds :  0 

««The  end,  g,  of  the  '  former  *  need*not  be  a  plane,  as  shown  in  figure  1,  but  • 
instead  may  be  rounded  at  its  opposite  end,  as  shown  in  figure  8,  so  that  it 
may  be  continuously  revolved  and  in  either  direction.    In  such  case  I  prefer 
to  place  the  shaft  in  its  center,  or  equally  distant  from  both  ends. 

'<  Instead  of  a  single  roll,  a  pair  of  auxiliary  rolls  may  be  used,  as  shown  in 
figure  4,  one  on  each  side  of  the  single  one." 

The  claims  were  thus  stated : 

**  I  claim  (1)  the  described  apparatus  for  rolling  to  shape  heel  stifleners  or 
counters;  (2)  I  also  claim  as  a  new  article  of  manufacture  heel  stiffeners  or 
counters  shaped  and  compacted  by  a  rolling  action,  as  described;  (3)  I  also 
claim  the  process  herein  described  of  shaping  and  setting  to  shape  heel 
stifleners  or  counters  by  rolling  as  distinguished  from  moulding.** 

The  specification  of  the  reissued  patent  is  substantially  the  same 
as  that  of  the  original  patent,  with  the  following  exceptions : 

For  the  term  ''rollers,"  in  the  original  specification,  the  words 
"supports  or  rollers'*  are  substituted  in  the  reissued  specification^ 
and  the  word  "mechanism**  in  the  first  claim  of  the  reissue. 

In  the  reissued  specification  the  requirement  that  the  "former*^ 
should  be  set  eccentrically  on  a  shaft,  and  the  statement  that  the 
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former  projeots  farther  from  the  axis  on  one  side  than  the  other,  are 
omitted. 
The  claims  of  the  reissued  patent  are  as  follows: 

(1)  In  a  machine  for  making  coanters  or  stifleners  for  boots  and  shoes,  a 
turning  or  revolving  former  in  combination  with  mechanism  for  holding  and 
shaping  the  blank  over  it;  (2)  the  revolving  or  turning  counter-former,  A,  in 
combination  with  a  supporting  roll  or  rolls  for  rolling  or  for  rolling  and  flang- 
ing blank  stock  into  heel  stlffeners,  substantially  as  shown  and  described;  (3) 
the  process  described  of  forming  the  heel-seat  of  a  counter  by  means  of  a 
former  having  a  motion  about  a  center,  and  which  gives  to  the  heel-seat  a 
drawing  or  rubbing  action  against  a  flange  or  bearing  surface  in  addition  to 
the  rolling  action.  » 

The  infringement  charged  against  the  defendants  was  in  the  use 
by  them  of  the  device  described  in  the  reissned  letters  patent  of 
S  Louis  Got6,  dated  June  2,  1874. 
*   *  The  specification  of  this  patent  declares : 

**  The  invention  or  machine  consists  of  a  rotary  bead  of  a  spherical,  sphe- 
roidal, or  sphero-cylindrical  shape,  fixed  upon  and  concentrically  with  a  rotary 
shaft,  in  combination  with  a  stationary  mould  correspondingly  or  approx- 
imately so  concaved,  whereby,  by  the  revolution  of  the  said  rotary  head  within 
the  mouldy  a  piece  of  leather  of  suitable  form  introduced  between  them  may 
be  drawn  into  and  through  the  concavity  of  the  mould,  and  receive  a  curved 
form  lengthwise  and  withdrawn,  and  thereby  be  adapted  for  use  as  a  stiffen- 
ing for  a  boot  or  shoe." 

A  clear  idea  of  the  contrivance  covered  by  the  Cot6  patent  may  be 
derived  from  the  drawings  which  illustrated  the  specification. 

On  final  hearing  of  the  cause  the  circuit  court  dismissed  the  bill 
and  the  complainant  appealed. 

Oeo.  Harding  and  W.  A.  Macleod,  for  appellant. 

7*.  L.  Wakefield  and  Chauncey  Smith,  for  appellees. 

Woods,  J.  The  evidence  leaves  no  doubt  in  our  minds  that  the 
first  claim  of  Moffitt's  reissued  patent  is  broader  than  any  claim  of  his 
original  patent.  The  original  patent  covered  an  elongated  heel- 
shaped  former,  set  eccentrically  upon  its  shaft.  This  was  an  es- 
sential part  of  the  invention  described  in  the  original  patent.  The 
specification  declares :  "I  use  a  '  former/  A,  of  a  shape  adapted  to 
give  the  desired  shape  to  the  counter,  and  set  eccentrically  on  the 
shaft,  B.**  The  '^former"  shown  by  the  drawings  is  elongated  and 
heel-shaped  in  cross-section.  The  specification  further  declares: 
*The  *  former,*  as  will  be  seen,  projects  further  from  its  axis  on  one 
side  than  on  the  other,  so  as  to  conform  nearly  to  the  general  form  of 
the  curves  of  the  inside  of  the  shaped  counter.    This  gives  a  rolling 
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'  action  in  addition  to  the  squeezing  over  the  whole  body  of  the  conn-  • 
ter."  The  specification  of  the  reissued  patent  omits  both  of  these 
statements,  and  thus  allows  a  "former"  to  be  made,  if  desired,  with 
a  circular  cross-section,  and  to  be  set  concentrically  o&  its  shalt.  It 
is  therefore  clear  that  it  covers  a  contrivance  essentially  different 
from  that  described  in  the  original  specification  and  claim. 

The  first  claim  of  Moffitfs  reissued  patent  differs  materially  from 
the  specification  and  first  claim  of  the  original  patent  in  another 
particular.  The  original  specification  thus  describes  the  means  by 
which  the  blank  stock  is  pressed  against  the  "former:"  "Beneath  the 
former  I  place  a  roller,  C,  having  a  profile,  as  shown,  the  converse  of 
and  conforming  to  that  of  the  former,  the  shaft  of  the  roller  having 
its  bearings  in  the  main  frame,  D."  It  is  also  stated  that  "instead  of 
a  single  roll  a  pair  of  auxiliary  rolls  may  be  used,  as  in  figure  4,  one 
on  each  side  of  the  single  one."  In  the  first  claim  of  the  reissued 
patent  the  device  of  one  or  three  rolls  is  expanded  to  cover  "any 
mechanism  for  holding  and  shaping  the  blank  over"  the  "former." 

It  therefore  appears  that  the  specification  and  first  claim  of  the 
original  patent  was  intended  to  cover  an  elongated  heel-shaped  former, 
eccentrically  set  upon  its  shaft,  agaiiist  which  the  material  of  which 
the  counter  was  to  be  made  was  pressed  by  a  revolving  roller  or  roll- 
ers, and  that  the  first  claim  of  the  reissued  patent  was  expanded  so 
that  it  might  cover  a  "former"  circular  in  cross-section,  concentric- 
ally set,  and  revolving  in  the  semi-circular  groove  of  a  stationary 
mould,  by  which  the  material  was  pressed  against  the  former. 

The  difference  between  the  device  covered'by  the  specification  and 
first  claim  of  the  original  patent,  and  the  device  which  might  be  em-  S 
braced  by  the  specification  and  first  claim  of  the  reissued*patent,  is  * 
essential  and  palpable. 

If  the  evidence  proves  any  infringement,  it  is  of  the  first  claim  only 
of  complainant's  reissued  letters  patent,  and  that  such  infringement 
is  by  the  use  of  the  machine  covered  by  the  Got^  patent. 

The  purpose  of  the  complainant  to  cover  by  his  reissued  patent  the 
invention  described  in  the  Cote  patent  is  clear,  and  is  not  denied.  It 
is  evident  that  the  Cote  machine  does  not  infringe  the  original  patent 
of  Moffitt.  The  "former"  described  in  the  original  specification  of 
Mofiitt  being  elongated  in  cross-section  and  eccentrically  set  upon  its 
shaft,  could  not  have  either  a  rotating  or  reciprocating  movement  in 
.the  semi-circular  grooved  mould  of  the  Got6  patent,  and  by  no  stretch 
of  construction  could  the  stationary  grooved  mould  of  the  latter  patent 
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be  eoDBidered  the  eqaivalent  of  the  cylindrical  revolving  roUen  of 
Moffitt's  original  patent 

The  Bpecification  and  first  daim  of  the  reisened  patent  is  a  plain 
attempt  to  include  a  device  which  was  not  and  could  not  be  fairly 
covered  by  the  original  patent.  That  claim  is,  therefore,  for  that 
reason  void.  Oill  v.  WeU$,  22  Wall.  1;  The  Wood-paper  Patent,  28 
Wall.  666;  Powder  Co.  v.  Powder  Works,  98  U.  S.  126;  Ball  v. 
LangUs,  102  U.  S.  128;  MUltr  v.  Braee  Co.  104  U.  S.  850;  Jamee  v. 
Campbell,  Id.  856;  Heald  v.  Rice,  Id.  787;  BanU  v.  Frantz,  105  U.  S. 
160;  Johnson  v.  Flushing  <k  N(yr(h  Side  R.  Co.  105  U.  S.  689.  And 
the  evidence  shows  no  infringement  of  any  other  claim  of  the  reissued 
patent. 

The  decree  of  the  circuit  court  dismissing  the  bill  was  therefore 
right  and  must  be  afitoned. 

jSee  &  a  8  Fed.  Bbp.  147. 


<10e  U.  B.  147) 

JiBSUP  and  others  v.  UHinD  States. 

(NoTcmber  6, 188S.) 

WbIT  4Mf  ErROB— BOHD  FOB  AdTAHOB  OV  IhTBBHAL  RBVXHUS  9f  A1CP8. 

FacU  found  by  the  circuit  court  ftre  not  open  to  review  on  writ  of  error,  And  only 
qoeetioBB  of  law  arising  upon  the  trial  and  duly  presented  bjbiU  of  exoeptions, 
or  orrors  of  law  apparent  on  the  face  of  the  pleadings,  are  reviewable. 

A  bond  in  which  the  United  Statee  is  obligee,  and  which  is  conditioned  that  pay- 
ment for  stamps  advanced  shaU  be  made  to  the  treasurer,  is  a  valid  and  binding 
obligation,  and  the  United  States  may  maintain  a  suit  upon  it  in  its  own  name. 

Where  the  penalty  of  a  bond  was  payable  directly  to  the  United  States,  and  the 
condition  was  that  the  defendant  should  pay,  or  cause  to  be  paid,  to  the  treas- 
urer of  tho  United  States,  for  the  use  of  the  United  States,  all  and  every  such 
sum  or  sums  of  money  as  he  might  owe  to  the  United  States  for  adhesive 
stamps,  any  evidence  which  shows  that  defendant  was  indebted  for  adhesive 
•tamps  is  competent,  and  it  is  immaterial  whether  the  stamps  were  furnished 
by  the  assistant  treasurer  or^by  the  conmiissioner  of  internal  revenue. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  California. 

This  was  an  action  at  law,  brought  by  the  United  States  in  the  circuit 
court  f (Mr  the  district  of  California  against  William  H.  Jessup  as  prin- 
cipal, and  Jabez  Howes  and  others  sureties  on  the  bond  of  Jessuir 
to  secure  payment  for  revenue  stamps  advanced  to  him. 
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Section  161  of  the  ""Act  to  provide  internal  revenue  to  support  the 
government,  to  pay  interest  on  the  public  debt,  and  for  other  purposes/' 
approved  June  80,  1864,  (18  St.  at  Large,  294,  295,)  provides  aa 
follows : 

"« That  the  commissioner  of  internal  revenue  may  from  time  to  time  f uroishr 
supply,  and  deliver  to  any  manufacturer  of  friction  or  other  matches,  cigar- 
lights,  or  wax-tapers,  a  suitable  quantity  of  adhesive  or  other  stamps,  such  as 
may  be  prescribed  for  use  in  such  cases,  without  prepayment  therefor,  on  a 
credit  not  exceeding  60  days,  requiring  in  advance  such  security  as  he  may 
Judge  necessary  to  secure  payment  therefor  to  the  treasurer  of  the  United 
States  within  the  time  prescribed  for  such  payment.  And  upon  all  bonds  or 
other  securities  taken  by  said  commissioner,  under  the  provisions  of  this  act, 
suits  may  be  maintained  by  said  treasurer  in  the  circuit  or  district  court  of 
the  United  States  in  the  several  districts  where  any  persons  giving  said  bonds 
or  other  securities  reside  or  may  be  found,  in  any  appropriate  form  of  action.** 

While  these  provisions  of  the  law  were  in  force,  Jessup,  a  manu- 
facturer of  friction  matches  in  San  Francisco,  California,  desiring  to 
avail  himself  of  the  privilege  of  obtaining  internal-revenue  stamps 
on  a  credit  of  60  days,  gave  to  the  United  States  the  bond  in  suit,  in 
a  penalty  of  $10,000,  and  dated  November  8,  1869. 

The  condition  of  the  bond  was  as  follows : 

••The  condition  of  the  foregoing  obligation  is  such  thait  whereas,  the  said 
William  Henry  Jessup  is  a  manufacturer  of  friction  or  other  matches,  cigar- 
lights,  or  wax-tapers;  and  whereas,  under  the  provisions  of  the  161st  section 
of  an  act  entitled  'An  act  to  provide  internal  revenue  to  support  the  govern- 
ment, to  pay  interest  on  the  public  debt,  and  for  other  pui*poses,'  approved 
June  80, 1864,  the  commissioner  of  internal  revenue  is  authorized,  from  time 
to  time,  to  furnish,  supply,  and  deliver  to  any  manufacturer  of  friction  or 
other  matches,  cigar-lights,  or  wax-tapers,  a  suitable  quantity  of  adhesive  or 
other  stamps,  such  as  may  be  prescribed  for  use  in  such  cases,  without  pre- 
payment therefor,  on  a  credit  not  exceeding  60  days,  requiring  in  advance 
such  security  as  he  may  judge  necessary  to  secure  payment  therefor  to  the 
treasury  of  the  United  States  within  the  time  prescribed  for  such  payment; 
and  whereas,  adhesive  stamps  have  been  delivered,  or  hereafter  may  be  deliv- 
ered, to  said  William  Henry  Jessup  by  virtue  of  said  authority:  Now,  there- 
fore, if  the  said  William  Henry  Jessup  shall  make  a  faithful  return,  when- 
ever so  required,  of  the  moneys  received  by  him  for  such  adhesive  stamps  aa 
have  been  or  may  hereafter  be  delivered  to  him,  and  of  all  quantities  or 
amounts  thereof  undisposed  of,  whenever  required  so  to  do,  and  shall  do  andi 
perform  aU  other  acts  of  him  required  to  be  done  in  the  premises  according  to 
law  and  regulations,  shall  well  and  truly  pay  or  cause  to  be  paid  to  the  treas- 
urer of  the  United  States,  for  the  use  of  the  United  States,  all  and  every  such 
sum  or  sums  of  money  as  the  said  William  Henry  Jessup  may  owe  to  the 
United  States  for  adhesive  stamps  which  have  been  or  shall  be  delivered  to 
bim,  or  which  have  been  or  shaU  be  forwarded  to  him,  according  to  his  re- 
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quest  or  order,  within  the  time  prescribed  for  payment  for  the  same  according 
to  law,  and  shall  and  will  pay  or  cause  to  be  paid  to  the  said  treasurer,  for  the 
use  aforesaid,  each  and  every  sum  of  money  as  shall  become  due  or  payable  to 
the  United  States,  at  the  time  and  on  the  days  each  sum  shall  respectively  be- 
come due  or  payable,  then  the  above  obligation  to  be  void  and  of  no  effect; 
otherwise  to  be  and  remain  in  full  force  and  virtue. ** 

The  declaration  assigned  for  breach  of  the  bond  that  Jessup  had 
received  from  the  United  States  adhesive  stamps  amounting  to  the 
sum  of  $8,000,  which  he  had  neither  accounted  for  nor  paid. 

The  defendants  answered,  admitting  the  execution  of  the  bond,  but 
denying  generally  the  other  averments  of  the  complaint,  and  averring 
performance,  and  set  up  by  way  of  separate  answer  and  defense  that 
under  the  law  and  regulations,  and  the  condition  of  the  bond  men- 
tioned in  the  complaint,  all  stamps,  of  whatsoever  kind  or  denomi- 
nation, delivered  to  Jessup  were  to  be  so  delivered  to  him  upon  a 
credit  not  exceeding  60  days ;  that  after  the  delivery  and  execution 
of  said  bond,  and  before  the  pretended  liability  mentioned  in  said 
complaint  had  accrued,  to-wit,  on  the  eighteenth  day  of  April,  A.  D. 
1870,  the  said  United  States,  or  some  of  its  officers,  made  a  new  con- 
tract with  the  said  Jessup,  without  the  knowledge  or  consent  of  the 
defendants  Jabez  Howes,  Bobert  Henry  Elam,  and  Edward  Eallerain 
Howes,  (the  sureties  on  said  bond,)  or  either  of  them,  whereby  the 
credits  for  stamps  supplied  and  delivered  to  Jessup  were  extended  in- 
definitely and  beyond  said  term  of  60  days.  And  defendants  further 
averred  that  if  Jessup  has  become  indebted  to  the  United  States  for 
stamps  furnished,  supplied,  or  delivered  to  him,  such  indebtedness 
had  accrued  since  the  making  of  and  under  said  new  contract,  and 
not  otherwise. 

The  parties  waived  a  jury  and  submitted  the  cause  to  the  court 
upon  the  issues  of  fact  as  well  as  of  law.  The  court  found  all  the 
issues  of  fact  for  the  United  States,  and  rendered  judgment  in  their 
favor  for  the  sum  of  $7,272,  with  interest.  To  reverse  that  judg- 
ment this  writ  of  error  is  brought. 
S  W.  W.  Morrow  and  John  E.  Ward^  for  plaintiffs  in  error. 
*  A$iMtant  Attorney  General  Maury ^  for  defendant  in  error. 

Woods,  J.  The  answer  of  the  defendants  admits  the  execution  of 
the  bond  which  is  the  basis  of  the  suit.  The  finding  by  the  court  be- 
low in  favor  of  the  United  States  of  all  the  issues  of  fact  raised  by 
the  pleadings,  establishes  beyond  the  reach  of  controversy  that  Jessup 
did  not  perform  the  condition  of  his  bond;  that  he  did  not  pay  to  the 
United  States  the  sum  due  for  revenue  stamps  advanced  to  him;  and 
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that  the  United  States,  or  some  of  its  offioen,  did  not  make  a  new 
eontraot  with  him,  without  the  knowledge  or  consent  of  his  sureties, 
whereby  credits  for  stamps  furnished  him  were  extended  indefinitely 
and  beyond  the  said  term  of  60  days.  The  findings  of  the  court 
also  show  that  Jessup  was  indebted  to  the  United  States  for  stamps 
received  by  him,  the  payment  of  which  was  secured  by  his  bond,  in 
the  sum  for  which  judgment  was  rendered  against  his  sureties. 

The  findings  have  eliminated  from  the  case  some  of  the  questions 
discussed  by  the  counsel  for  plaintiffs  in  error.  The  facts  found  by 
the  circuit  court  are  not  open  to  review  in  this  court,  and  we  can 
only  consider  questions  of  law  arising  upon  the  trial  and  duly  pre- 
sented by  bill  of  exceptions  or  errors  of  law  apparent  on  the  face  of 
the  pleadings.  Im.  Co.  y.  FoUom^  18  Wall.  287;  Cooper  y.  Omo* 
hundro,  19  Wall.  65. 

These  questions  we  shall  now  consider.  It  appears  from  the  bill 
of  exceptions  that  counsel  for  defendants  moved  to  dismiss  the  action 
on  the  ground  that  the  bond  in  suit  was  given  to  the  United  States, 
and  not  to  the  treasurer  of  the  United  States,  as  provided  by  section 
161  of  the  act  of  June  80, 1864,  as  amended,  and  on  the  ground  that 
the  suit  was  brought  in  the  name  of  the  United  States,  as  plaintiff, 
and  not  in  the  name  of  the  treasurer  of  the  United  States,  as  pro- 
vided in  the  same  section.  The  first  of  these  grounds  is  based  on  the 
assumption  that  the  section  referred  to  requires  the  bond  to  be  given 
to  the  treasurer  of  the  United  States,  and  not  the  United  States,  and  g 
as  the  bond  in  suit  is  payable  to  the  United  States  that  it*is  abso-  • 
lutely  void;  the  contention  of  the  plaintiff  in  error  being  that  the 
United  States  cannot  take  a  valid  bond  except  when  and  in  the  terms 
directed  by  the  statute.  But  section  161  does  not  expressly  require 
the  bond  to  be  made  payable  to  the  treasurer.  It  may  be  payable 
directly  to  the  United  States,  and  conditioned  that  payment  for  stamps 
advanced  shall  be  made  to  the  treasurer  and  not  depart  from  any  ex- 
press provision  of  the  law.  But  conceding  the  section  to  mean  that 
the  bond  shall  be  payable  to  the  treasurer,  still  we  are  of  opinion  that 
a  bond  in  which  the  United  States  is  the  obligee,  and  which  is  condi- 
tioned that  payment  for  stamps  advanced  shall  be  made  fo  the 
treasurer,  is  a  valid  and  binding  obligation. 

In  the  case  of  the  U.  S.  v.  Tingey,  6  Pet.  115,  the  question  was 
made  how  far  a  bond  voluntarily  given  to  the  United  States  and  not 
prescribed  by  law,  is  a  valid  instrument  and  binding  upon  the  par- 
ties; in  other  words,  whether  the  United  States  have  in  their  political 
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eapaoity  a  right  to  enter  into  a  oontraot  or  to  take  a  bond  in  oases 
not  previously  provided  for  by  some  law.    And  the  court  declared : 

**  Upon  full  consideration  of  this  subject,  we  are  of  opinion  that  the  United 
States  have  such  a  capacity  to  enter  into  contracts.  It  is,  in  our  opinion,  an 
incident  to  the  general  right  of  sovereignty,  and  the  United  States  being  a 
body-politic  may,  within  the  sphere  of  the  constitutional  powers  embodied  in 
it,  enter  into  contracts  not  prohibited  by  law  and  appropriate  to  the  just  exer- 
cise of  these  powers." 

To  the  same  effect  is  the  case  of  IJ.  S.  v.  Bradley,  10  Pet.  848. 

In  the  case  of  the  U.  S.  v.  Hodion,  10  Pet.  895,  is  was  held  in  8ub« 
stance  that  when  a  distiller's  bond  was  given,  under  section  58  of  the 
act  of  June  80,  1864,  CIS  St.  243,)  which  required  the  bond  to  be 
conditioned  for  the  performance  of  several  particular  acts  which  it 
specificafly  stated,  and  the  agent  of  the  government  took  the  bond 
conditioned,  not  in  the  specific  way  directed  by  the  statute,  but  -for 
the  parties'  compliance  with  all  the  provisions  of  the  act,  and  such 
other  acts  as  were  then  or  might  thereafter  be  in  that  behalf  enacted, 
the  bond  was  binding  on  the  parties. 

The  case  of  U.  5.  v.  Linn  was  an  action  against  a  receiver  of  pub- 

S  lie  moneys  and  his  sureties.    The  statute  required  the  receiver  to 

•  give  bond  for  the  faithful  discharge  of  his  trust/  The  instrument 

given  and  sued  on  was  without  seal,  and  therefore  not  the  security 

required  by  the  statute.    The  court,  nevertheless,  held  it  to  be  a 

valid  and  binding  obligation. 

These  authorities  show  that  the  United  States  can,  without  the 
authority  of  any  statute,  make  a  valid  contract,  and  that  when  the 
form  of  a  contract  is  prescribed  by  the  statute  a  departure  from  its 
directions  will  not  render  the  contract  invalid.  The  bond  is  a  good 
bond  at  common  law.  The  circuit  court  was,  therefore,  right  in 
overruling  the  motion  of  the  defendants  to  dismiss  the  suit  on  the 
ground  that  the  bond  was  given  to  the  United  States  and  not  to  the 
treasurer  of  the  United  States. 

This  conclusion  disposes  also  of  the  second  ground  upon  which 
the  motion  to  dismiss  was  based;  for  if  the  IJnited  States  can, 
without  the  authority  of  any  statute,  take  a  valid  bond  payable  to 
the  United  States,  they  can  maintain  a  suit  upon  it  in  their  own^ 
name.  It  would  be  absurd  to  hold  a  bond  to  be  valid  on  which  a 
suit  in  the  name  of  the  obligee  could  not  be  maintained.  The  ob-' 
jection  to  the  admissibility  of  the  bond  in  evidence,  which  the  bill  of 
eixceptions  shows  was  taken,  on  the  ground  that  the  condition  of  the' 
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bond  did  not  conform  strictly  to  the  condition  prescribed  bj  the  stat- 
ute, falls  for  the  same  reasons  and  upon  the  same  authorities.  It 
further  appeared  from  the  bill  of  exceptions  that  on  the  trial  of  the 
case  the  United  States,  to  prove  the  breach  of  the  condition  of  the 
bond  by  Jessup,  offered  in  evidence  the  account  kept  by  the  treas- 
urer of  the  United  States  at  San  Francisco,  from  which  it  appeared 
that  on  January  1, 1876,  there  was  due  from  Jessup  to  the  United 
States,  for  adhesive  stamps  advanced  to  him  by  the  treasurer,  the 
sum  of  $8,000.  The  court  admitted  the  account  in  evidence  not- 
withstanding the  objection  of  defendants,  and  this  is  now  assigned 
for  error. 

The  first  ground  of  objection  urged  to  the  admissibility  of  this  evi- 
dence was  that  the  account  appeared  to  be  for  stamps  supplied  by 
the  assistant  treasurer,  and  the  law  under  which  the  bond  was  given 
contemplated  that  the  stamps  should  be  furnished  by  the  commis- 
sioner of  internal  revenue.  But  the  penalty  of  the  bond  was  pay-  S 
able  directly  to  theTnited  States,  and  its  condition  was  that  Jessup  • 
should  pay  or  cause  to  be  paid  to  the  treasurer  of  the  United  States, 
for  the  use  of  the  United  States,  all  and  every  such  sum  or  sums  as 
he  might  owe  the  United  States  for  adhesive  stamps.  This  being  a 
valid  bond,  any  evidence  which  tended  to  show  that  Jessup  was  in- 
debted to  the  United  States  for  adhesive  stamps  was  competent,  and 
it  was  quite  immaterial  whether  the  stamps  were  furnished  by  the 
assistant  treasurer  or  by  the  commissioner  of  internal  revenue. 

The  account  was  objected  to  on  the  further  ground  that  it  ap- 
peared on  its  face  that  the  credits  were  continuously  for  a  greater 
period  than  60  days,  and  therefore  that  the  account  was  not  within 
the  statute,  and  was  incompetent  and  irrelevant  to  the  issue  in  the 
action.  The  contention  of  the  plaintiffs  in  error  is  that  the  opera- 
tion of  the  bond  extended  to  but  one  credit  of  60  days;  that  by  the 
security  for  stamps  advanced  on  credit  required  by  section  161,  is 
meant  a  new  security  for  each  and  every  advance  of  stamps,  and 
that  manufacturers  needing  stamps  from  time  to  time  must  give  se- 
curity as  often  as  a  lot  of  stamps  is  advanced,  and  consequently  that 
the  bond  in  suit  was  security  only  for  the  first  advance  of  stamps, 
and  that  all  subsequent  advances  were  made  entirely  without  secu- 
rity. But  the  language  of  the  condition  of  the  bond  clearly  excludes 
any  such  construction.  The  condition  is  that  Jessup  shall  pay  such 
sum  or  sums  of  money  as  he  may  owe  to  the  United  States  for  adhe- 
sive stamps  which  have  been  or  shall  be  delivered  to  him,  or  which 
have  been  or  shall  be  forwarded  to  him,  according  to  his  request  or 
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order,  withia  the  time  presoribed  for  payment  for  the  same,  and  shaL 
and  will  pay  or  oause  to  be  paid  to  the  said  treasurer,  for  the  use 
aforesaid,  each  and  every  suoh  sum  of  money  as  shall  become  due 
or  payable  to  the  United  States  at  the  time  and  on  the  days  such 
sums  shaU  respectively  become  due  and  payable.  The  idea  that  the 
bond  secured  the  payment  of  but  one  sum  of  money  due  for  stamps 
purchased  at  one  time  on  a  single  credit  of  60  days,  finds  no  support 
in  the  language  of  the  bond.  The  payment  of  sums  due  at  different 
times,  for  stamps  purchased  at  different  times,  is  expressly  secured 
S  in  the  condition  of  the  bond.  The  bond  in  this  respect  conforms  to 
*  the  statute,  which*authorizes  the  commissioner  of  internal  revenue 
from  time  to  time  to  supply  and  deliver  to  any  manufacturer  of  fric- 
tion matches  a  suitable  quantity  of  adhesive  or  other  stamps,  with- 
out prepayment  therefor,  on  a  credit  not  exceeding  60  days.  What 
we  have  said  covers  all  the  errors  assigned. 

We  find  no  error  in  the  record.    The  judgment  of  the  circuit  eovat 
must,  therefore,  be  affirmed. 


I* 


(108  U.  S.  6) 

WifUNi  V.  Hats,  natural  Tutrix,  etc. 

(NoTember  6,  ISSS.) 

OOHDBllirATIOV  UHDBB  CoHmCATIOH  AOT.— TiTLB  OV  PUBOHAfiBB. 

ffhere  luit  was  brought  by  the  United  dtatee  under  the  conflecation  act  of  July  17, 
1802,  for  the  condemnation  of  certain  land,  and  the  holder  of  a  mortgage  on 
■ach  land,  executed  prior  to  the  passage  of  that  act,  intervened  in  the  suii,  and 
recovered  Judgment  in  hia  favor  for  the  amount  due  him  on  the  mortgage,  and 
the  property  was  sold  under  the  sentence  of  condemnation,  and  the  proceeds  of 
such  sale  applied  to  the  payment  of  such  mortgage,  hM,  in  a  suit  by  the 
heirs  of  the  deceased  owner  of  the  property  to  recover  possession  thereof,  that 
the  estate  acquired  by  the  purchaser  at  the  condemnation  sale  terminated  with 
the  life  of  the  person  for  whose  act  it  was  seized. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Louisiana. 

Cha/rleg  W.  Homor  and  Rufus  Waples,  for  plaintiff  in  error. 

B.  F.  Jona$  and  R.  T.  Merrick^  for  defendants  in  error. 

Waite,  G.  J.    The  questions  presented  in  this  case  arise  on  the 
following  facts: 

*  On  the  seventh  of  August,  1868,  proceedings  were  begun  in  the  district 
court  of  Louisiana  for  the  condemnation  of  three  lots  of  ground  in  New 
Orleans  seized  under  the  act  of  July  17, 1862,  (chapter  195, 12  St.  589,)  as  the 
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property  of  Harry  T.  Hays.  The  property  when  seized  was  incumbered  by  a 
mortgage  from  Hays  to  E.  A.  Bradford.  On  the  twenty-seventh  of  Novem- 
ber, 1863,  Bradford  appeared  in  the  suit  in  response  to  the  monition  and  filed 
a  petition  of  intervention,  in  which,  after  setting  up  his  mortgage,  he  asked 
to  have  his  rights  recognized  as  superior  to  the  CJnited  States,  and  that  the 
property  confiscated  might  be  sold  and  the  proceeds  applied  to  the  payment  of 
what  was  due  to  him.  On  the  twenty-third  of  January,  1865,  a  sentence  of 
condemnation  was  entered  and  a  sale  ordered,  '*the  proceeds  to  be  distributed 
according  to  law,  the  l^al  rights  of  the  intervenors  being  reserved  for  further 
action  hereafter."  An  order  of  sale  was  issued  to  the  marshal  on  the  same 
day  the  sentence  of  condemnation  was  granted.  On  the  twenty-third  of  Feb- 
ruary a  judgment  was  entered  on  the  intervention  of  Bradford,  in  which  it 
was  **  ordered,  adjudged,  and  decreed  that  there  be  a  Judgment  in  his  favor  for 
the  sum  of  •6,000,  •  •  •  with  special  mortgage  upon  the  three  lots." 
After  this  Judgment  was  entered  the  marshal  sold  the  property  under  the  sen- 
tence of  condemnation  to  Waples,  the  plaintUf  in  error,  for  $6,000,  and  on  the 
twenty-seventh  of  March  all  the  proceeds,  except  what  were  required  for  the 
costs,  charges,  and  taxes,  were  paid  over  to  Bradford,  *<in  part  satisfaction  of 
his  Judgment  and  mortgage.'*  The  United  States  realized  nothing  from  the 
condemnation.  Harry  T.  Hays  having  died,  the  present  suit  was  brought  on 
behalf  of  his  children  to  recover  the  possession  of  the  property  from  Waples. 
Upon  the  trial,  the  foregoing  facts  appearing,  the  court  charged  the  Jury  that 
the  plaintiffs  were  entitled  to  a  verdict.  The  verdict  having  been  rendered 
in  accordance  with  the  charge  and  a  Judgment  given  thereon  against  Waples, 
he  brought  this  writ  of  error. 

QO 

*  It  was  settled  in  BigeUna  y.  Forrest,  9  WaU.  850,  and  Wallach  v.  Van  • 
Riswick,  92  U.  8.  202,  that  ordinarily  the  estate  acquired  by  a  put- 
chaser  of  real  property  condemned  and  sold  under  the  confiscation 
act  of  July  17,  1862,  terminates  with  the  life  of  the  person  for  whose 
act  it  was  seized.  The  only  question  in  the  present  case  is  whether 
Waples,  the  purchaser,  occupies  a  different  position  because  of  what 
was  done  with  reference  to  the  Bradford  mortgage.  We  think  Le 
does  not.  The  sale  was  made  on  the  sentence  of  condemnation  alone. 
The  only  suit  ever  begun  was  that  by  the  United  States  to  secure  a 
condemnation  under  the  law.  Bradford  intervened  for  the  protec- 
tion of  his  interest  in  what  was  to  be  condemned.  He  could  not  in 
that  suit  foreclose  his  mortage  on  the  property.  All  be  could  get  and 
all  he  sought  to  get  was  payment  out  of  the  proceeds  of  any  sale  or- 
dered in  consequence  of  the  condemnation.  His  mortgage  covered 
the  fee,  bat  the  suit  in  which  he  intervened  was  in  its  legal  effect 
only  to  subject  the  property  for  the  life  of  the  mortgage.  He  was 
interested  as  well  in  what  was  to  be  condemned  as  in  what  remained 
after  the  condemnation  was  exhausted.  As  his  lien  was  not  con* 
v.l— 6 
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demned,  his  rights  under  it  would  have  been  superior  to  the  title  ac« 
^  quired  by  Waples  but  for  his  application  to  be  paid  from  the  prooeeds. 
Having  made  his  application  and  got  the  proceeds,  the  interest  in  the 
land  bought  by  Waples  was  relieved  from  his  lien,  but  in  no  other 
respect  was  it  enlarged.  The  only  effect  of  the  intervention  was  to 
give  Waples  the  title  to  his  tenancy  for  the  life  of  Hays  free  of  the 
lien  of  the  mortgage.  Whether  Bradford  can  proceed  against  the 
property  in  the  hands  of  the  heirs  for  the  recovery  of  the  balance  that 
remained  due  to  him  after  the  application  of  the  proceeds  of  his  sale, 
is  a  question  we  need  not  consider. 

Neither  are  the  United  States  or  Waples  subrogated  to  the  rights 
of  Bradford  under  his  mortgage.  To  the  extent  of  the  proceeds  act- 
ually received  by  Bradford  his  debt  has  been  paid  out  of  the  mort- 
Xaged  property.  He  got  what  he  did  because  of  the  lien  given  him 
by  Hays  on  the  fee  before  the  cause  of  forfeiture  arose.  This  lien, 
it  was  adjudged  in  the  condemnation  suit,  could  not  be  condenmed 
under  the  seizure  that  had  been  made,  and  so  to  secure  to  the  pur« 
chaser  a  title  to  the  property  for  the  life  of  Hays  the  proceeds  of  the 
sale  were  applied  to  the  extinguishment  of  the  incumbrance  that 
would  otherwise  have  rested  upon  that  estate  for  life.  In  this  way 
Waples  got  all  the  title  the  United  States  undertook  to  convey;  that 
is  to  say,  an  unincumbered  right  to  the  use  and  enjoyment  of  the 
property  daring  the  life  of  Hays.  It  is  true  that  the  United  States 
realized  no  money  from  the  sale  for  its  own  use,  but  that  does  not 
alter  the  rights  of  Waples.  He  bought  the  property  for  the  life  of 
Hays,  and  that  was  all  he  bought.  His  position  was  that  of  a  ten- 
ant for  the  life  of  another.  The  death  of  Hays  terminated  his  ten- 
ancy. 

On  the  trial  the  plaintiffs  offered  in  evidence  the  deed  under  which 
Hays  took  his  title.  This  was  objected  to  because  it  had  not  been 
set  forth  in  the  petition,  and  was  not  attached  thereto,  and  the  lots 
were  not  described  in  the  petition  as  required  by  section  174  of  the 
Code  of  Practice  of  Louisiana.  This  objection  was  properly  over- 
ruled. It  is  well  established  in  Louisiana  that  if  the  defendant  goes 
to  trial  on  a  petition  defective  in  this  particular  he  waives  the  objec- 
tion.   Smith  V.  Bluntf  2  La.  188;  MaiUon  v.  Boyce,  14  La.  Ann.  621. 

The  judgment  is  afiirmed* 
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(108  U.  8.  10)  -.  . 

BlGELOW  V.  AbMXS. 

(November  6, 1882.) 

Specifio  Psbfobkanob— Sufficosnct  of  COKTRACr. 

Where  ft  contract  for  the  exchange  of  property  had  been  fully  performed  by  one  of 
the  parties  to  the  contract,  and  there  was  ft  substantial  part  performance  by 
the  other  party,  the  completion  of  the  performance  by  the  latter  party  will  be 
enforced,  whether  the  memorandum  signed  by  both  parties  was  of  itself  suffi* 
cient  to  support  the  bill  or  not,  where  its  terms  have  been  otherwise  clearly 
established  by  the  evidence. 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 
S.  8.  Henklff  for  appellant. 
C  H.  AfTnes,  for  appellee. 

Waite,  G.  J.  The  evidence  in  this  case  establishes  to  our  entire 
satisfaction  the  following  facts : 

On  the  twenty-second  of  November,  1876,  the  parties  to  this  suit  made  and 
signed  the  following  memorandum  in  pencil: 

"November  22, 1876. 

**  I  propose  to  give  my  house  on  Eighth  street,  subject  to  $2,000,  for  one 
house  on  Delaware  avenue,  and  one  farm  in  Fairfax  county,  Virginia,  and 
$525  cash.  Geobob  Armes. 

••Accepted:    Otis  Bigelow.** 

Both  parties  fully  understood  at  the  time  that  the  property  referred  to  was 
that  described  in  the  bill,  and  that  an  exchange  was  to  be  made  on  the  terms 
stated  in  the  memorandum.  As  the  wife  of  Bigelow  was  absent,  the  contract 
entered  into  could  not  be  consummated  by  an  interchange  of  deeds  until  her  re- 
turn, which  was  not  expected  until  some  time  in  January  following.  Armes, 
however,  was  in  need  of  the  money,  which  was  to  be  paid  him,  or  a  part  of  it, 
and  so  on  the  twenty-fourth  of  November,  two  days  after  the  memorandum 
was  signed,  he  and  his  wife  executed  a  deed,  in  accordance  with  the  terms  of 
the  contract,  conveying  the  house  and  lot  on  Eighth  street  to  Bigelow.  This 
deed  Armes  took  to  Bigelow,  and  asked  for  $400  on  account  of  the  money  he 
was  to  have,  offering  to  deliver  the  deed  if  the  payment  was  made.  Bigelow  h 
accepted  the  offer,*paid  the  money,  and  took  the  deed,  agreeing,  however,  on  • 
the  request  of  Armes,  not  to  have  the  deed  recorded  until  the  contract  was 
otherwise  performed.  Notwithstanding  this  agreement,  he  did  have  it  re- 
corded at  once.  At  the  same  time  with  the  delivery  of  the  deed  Armes  put 
Bigelow  in  possession  of  the  property,  and  thus  fully  executed  the  contract 
on  his  part.  Bigelow  afterwards  paid  Armes  $105  more  on  the  cash  payment 
he  was  to  make,  and  delivered  him  the  possession  of  the  property  on  Delaware 
avenue.  All  this  was  done  in  part  performance  of  the  contract  on  his  part, 
and  it  was  so  understood  by  both  parties.  Armes,  after  he  got  possession  of 
the  Delaware-avenue  property,  made  some  repairs  on  the  house  with  the  knowl- 
edge of  Bigelow.  Afterwards  Bigelow  refused  to  carry  out  the  contract  on 
hlH  part  by  delivering  deeds  fdr  the  Delaware  atenue  and  Yirginia  property, 
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and  having  the  memorandum  which  had  been  signed  in  his  possession,  nnder 
took  to  destroy  it  by  tearing  it  into  pieces  and  throwing  the  pieces  into  a 
waste-basket. 

*Upon  these  facts,  in  onr  opinion,  it  was  the  duty  of  the  court 
below  to  enter  the  decree  it  did  requiring  a  completion  of  the  perform- 
ance of  the  contract  by  Bigelow.  Whether,  in  view  of  the  require- 
ments of  the  statute  of  frauds,  the  memorandum  signed  by  both  par- 
ties was  of  itself  sufficient  to  support  the  bill,  is  a  question  we  do  not 
think  it  important  to  discuss,  because  if  the  memorandum  is  not 
enough,  the  terms  of  the  contract  have  been  otherwise  clearly  estab- 
lished by  the  evidence,  and  there  has  been  full  performance  by  Armes, 
and  substantial  part  performance  by  Bigelow. 
The  decree  is  affirmed. 


(106  U.  S.  1S3) 

Ihdbpbndbkt  Sohool-Dist.  ov  Steam-Boat  Book,  Habdin  Countt, 

Iowa,  v.  Stone. 

(November  6, 1882.) 

HumciPAL  Bonds— Rbcttals  nr. 

Bonds  issued  in  the  name  of  an  independent  school-district,  In  the  state  of  Iowa, 
contained  these  recitals :  *'  This  bond  is  issued  by  the  board  of  school  directors 
by  authority  of  an  election  of  the  voters  of  said  school-district  held  on  the 
thirty-first  day  of  July,  1869,  In  conformity  with  the  provisions  of  chapter  9S  of 
Acts  Twelfth  General  Assembly  of  the  state  of  Iowa."  Hddf  that  these  recitals 
implied  as  well  that  the  bonds  were  issued  by  authority  of  the  election,  as  that 
the  election  was  held  in  conformity  with  the  statute,  but  did  not,  necessarily 
or  clearly,  import  a  compliance  with  those  provisions  of  the  statute  which,  fol- 
lowing substantially  the  words  of  the  state  constitution,  prohibited  independ- 
ent school -districts  from  incurring  indebtedness  to  an  amount  In  the  aggregate 
exceeding  5  per  centum  on  the  value  of  its  taxable  property,  to  be  ascertained 
by  the  last  state  and  county  tax  lists  previous  to  the  incurring  of  snch  indebt- 
edness. Consequently  the  district,  in  a  suit  on  the  bonds,  is  not  estopped  by 
the  recitals  from  showing  that  the  bonds  were  not  enforceable  obligations,  by 
reason  of  the  fact  that  the  indebtedness,  of  which  they  were  evidence,  exceeded 
the  amount  limited  by  the  constitution  and  laws  of  the  state. 

In  Error  to  the  Circuit  Coart  of  the  United  States  for  the  District 
of  Iowa. 

Geo.  G.  Wright,  for  plaintiff  in  error. 
S      C.  C.  Nourse  and  B.  F.  Kauffman,  for  defendant  in  error. 
•     *  Harlan,  J.     On  the  first  day  of  July,  1880,  the  board  of  school 
directors  of  Independent  School-district  of  Steam-boat  Bock,  Hardin 
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Dotmty,  Iowa,  issued  in  its  name  80  bonds,  each  for  $500,  and 
bearing  interest  at  the  rate  of  10  per  cent,  per  annnm.  Each  bond 
recited  that  it  **  is  issued  by  the  board  of  school  directors  by  author- 
ity of  an  election  of  the  voters  of  said  school-district  held  on  the 
tthirty-first  day  of  July,  1869,  in  conformity  with  the  provisions  of 
<shapter  98  of  Acts  Twelfth  General  Assembly  of  the  state  of  Iowa/' 
The  statute,  referred  to  in  the  bonds,  authorized  independent  school- 
districts  to  borrow  money,  within  a  prescribed  limit  as  to  amount, 
for  the  purpose  of  erecting  and  completing  school-houses,  by  issuing 
negotiable  bonds,  provided  the  loan  was  previously  sanctioned  by  a 
majority  of  all  the  votes  cast  at  an  annual  or  special  meeting  of  the 
electors,  of  which  meeting  the  same  notice  should  be  given  as  required 
by  law  in  case  of  the  election  of  officers  of  such  districts,  and  which  no- 
tice should  state  the  amount  proposed  to  be  raised  by  a  sale  of  bonds. 

When  the  bonds  were  issued  the  assessed  value  of  the  property  of 
the  district,  as  shown  by  the  last  assessment  immediately  preceding 
the  issue  of  the  bonds,  was  $47,986,  and  the  indebtedness  of  the  dis- 
trict was  $425,  with  no  money  in  its  treasury. 

The  constitution  of  Iowa  declares  that  ''no  county,  or  other  polit- 
ical or  municipal  corporation,  shall  be  allowed  to  become  indebted  in 
any  manner,  or  for  any  purpose,  to  an  amount  in  the  aggregate  ex- 
ceeding 5  per  centum  on  the  value  of  the  taxable  property  within  S 
such  county  or  corporation,  to  be*asoertained  by  the  last  state  and  • 
county  tax  lists,  previous  to  the  incurring  of  such  indebtedness." 
The  largest  indebtedness,  therefore,  which  the  plaintiff  in  error,  con- 
sistently with  the  fundamental  law  of  the  state,  could  have  had,  when 
these  bonds  were  issued,  was  5  per  cent,  on  $47,986.  Consequently, 
the  bonds  now  in  suit,  constituting  one  issue,  and  aggregating  $15,- 
000,  must  be  held  to  have  been  made  without  authority  of  law,  and, 
upon  well-established  principles,  are  not  enforceable  obligations  against 
the  district,  unless  it  is  estopped  by  recitals  in  the  bonds  from  show- 
ing, as  against  a  hcnafide  purchaser,  the  value  of  its  taxable  property 
as  disclosed  by  the  last  state  and  county  tax  lists  previous  to  the  crea- 
tion of  the  debt. 

The  argument  on  behalf  of  defendants  in  error,  briefly  stated,  is 
this :  That  the  law  invested  the  school  board  with  authority  to  exe- 
cute bonds  for  the  purposes  for  which  those  in  suit  were  issued, 
within  the  limit,  as  to  amount,  prescribed  by  the  constitution  and 
the  statute  passed  in  conformity  therewith;  that  that  board,  when 
issuing  the  bonds,  were  under  a  duty  to  determine,  and  necessarily 
did  determine,  whether  the  aggregate  indebtedness  of  the  district. 
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thus  inoreased,  was  in  excess  of  5  per  centum  upon  the  value  of  the 
taxable  property  of  the  district,  as  shown  bj  the  last  state  and  county 
tax  lists;  consequently,  it  is  contended,  the  recitals  in  the  bonds  should 
be  regarded  as  a  declaration  by  the  board,  upon  which  bona  fide  pur- 
chasers could  rely,  of  its  determination  that  the  taxable  property  of 
the  district,  as  thus  ascertained,  was  of  value  sufficient  to  justify  the 
proposed  indebtedness  of  $15,000. 

Waiving  any  discussion  of  the  question,  whether  the  constitutional 
provision  that  the  amount  of  the  taxable  property  should  be  "'ascer- 
tained by  the  last  state  and  county  tax  lists,"  did  not  compel  every 
purchaser,  at  his  peril,  to  obtain  from  that  source  the  necessary  in- 
formation, and  did  not  preclude  him  from  relying  upon  the  represen- 
tations of  district  officers  as  to  what  those  lists  disclosed,  we  are  of 
opinion  that  the  recitals  in  the  bond  do  not  necessarily  nor  distinctly 
import  any  determination  of  that  question  by  the  district  officers  in- 
vested with  authority,  under  certain  circumstances,  to  issue  the  bonds. 
Had  the  bonds  recited  that  they  were  issued  by  authority  of  the  elec- 
S  tion  of  July  31,  1869,  and  in  conformity  with  the  provisions  of  the 
•  statute  referred  to,  there  would,  in  view  of  some  of  the  decisions  of 
this  court,  be  more  force  in  the  argument  in  behalf  of  the  defendant 
in  error.  Town  of  Coloma  v.  -Eat?e«,  92  U.  S.  484;  Town  of  Venice  v. 
Murdoch^  Id.  494;  Convene  v.  City  of  Fort  Scott,  Id.  504;  Ma/rcy  v. 
Township  of  Oswego,  Id.  638;  Com'rs  v.  BoUes,  94  U.  8.  104;  Com'n 
V.  Jannay,  Id.  204;  Buchanan  v.  Litchfield,  102  U.  8.  278.  And  we 
should  then  be  obliged  to  decide  whether,  in  view  of  the  constitutional 
provision,  a  false  recital  by  the  school  board  as  to  the  value  of  the 
taxable  property  would  conclude  the  district  as  between  it  and  a  bona 
fide  purchaser  for  value ;  for,  in  such  case,  since  the  statute  itself 
contains  substantially  the  same  limitation  upon  indebtedness  by  in- 
dependent school-districts  as  is  prescribed  by  the  state  constitution 
for  county  or  other  political  or  municipal  corporations,  a  distinct 
recital  that  the  bonds  were  issued  in  conformity  with  the  statute, 
would  fairly  import  a  compliance  with  the  constitution.  But  the 
recitals  do  not,  as  we  have  said,  necessarily  import  a  compliance  with 
the  etatute  or  the  fundamental  law  of  the  state  upon  that  subject. 
They  necessarily  imply  nothing  more  than  that  the  bonds  were 
issued  by  authority  of  the  electors,  and  that  the  election  was  held 
in  conformity  with  the  statute.  The  statute  may  have  been  pursued 
as  to  the  notice  required  to  be  given  of  the  time  and  place  of  the 
election,  and  as  to  the  manner  in  which  the  will  of  the  voters  was  to 
be  ascertained,  and  yet  it  may  have  been  disregarded  in  respect  of 
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ihe  limit  it  imposed  upon  district  indebtedness.  The  declaration, 
therefore,  that  the  election  was  held  in  conformity  with  the  statute 
^oes  not  with  sufficient  distinctness  imply  that  the  indebtedness 
^Yoted  was  less  than  5  per  cent,  on  the  value  of  the  taxable  property 
yot  the  district,  as  shown  by  the  state  and  county  tax  lists. 

This  construction  of  the  words  employed  in  the  bonds  is  pronounced 
by  counsel  for  the  defendant  in  error  to  be  too  narrow  and  technical. 
It  may  be  a  strict  construction,  and  such,  it  seems  to  the  court,  ought 
to  be  the  rule  when  it  is  proposed,  by  mere  recitals  upon  the  part  of 
the  officers  of  a  municipal  corporation,  to  exclude  inquiry  as  to 
whether  bonds,  issued  in  its  name,  were  made  in  violation  of  the  con-« 
fititution  and  of  the*statute,  of  the  provisions  of  which  all  must  take* 
tiotice.     Numerous  cases  have  been  determined  in  this  court,  in  which 
-we  have  said  that  where  a  statute  confers  power  upon  a  municipal 
icorporation,  upon  the  performance  of  certain  precedent  conditions,  to 
.execute  bonds  in  aid  of  the  construction  of  a  railroad,  or  for  other 
;like  purposes,  and  imposes  upon  certain  officers — ^invested  with  au- 
-ihority  to  determine  whether  such  conditions  have  been  performed — 
-ihe  responsibility  of  issuing  them  when  such  conditions  have  been 
.complied  with,  recitals,  by  such  officers,  that  the  bonds  have  been 
issued  "in  pursuance  of,"  or  "in  conformity  with,"  or  "by  virtue  of,"  or 
"by  authority  of"  the  statute,  have  been  held,  in  favor  of  bona  fide 
-purchasers  of  value,  to  import  full  compliance  with  the  statute,  and 
to  preclude  inquiry  as  to  whether  the  precedent  conditions  were  per- 
formed before  the  bonds  were  issued.    But  in  all  such  cases,  as  a 
xsareful  examination  will  show,  the  recitals  fairly  imported  a  com- 
pliance, in  all  substantial  respects,  with  the  statute  giving  authority 
to  issue  the  bonds.    We  are  unwilling  to  enlarge  or  extend  the  rule, 
now  established  by  a  long  line  of  decisions.     Sound  public  policy  for- 
bids that  we  should  do  so.     Where  the  holder  relies  for  protection 
npon  mere  recitals,  they  should,  at  least,  be  clear  and  unambiguous, 
in  order  to  estop  a  municipal  corporation,  in  whose  name  such  bonds 
have  been  made»  from  showing  that  they  were  issued  in  violation,  or 
without  authority,  of  law. 

For  the  reasons  given  we  are  of  opinion  that,  in  the  present  action 
on  the  bonds,  judgment  should  have  been  entered  upon  the  special 
verdict  for  the  district.  To  what  extent,  if  any,  the  district  may  be 
held  responsible,  in  some  other  form  of  proceeding,  is  a  question  not 
now  before  us,  and  as  to  which  we  express  no  opinion.  The  judg- 
ment is  reversed,  with  directions  to  render  judgment  upon  the  special 
-verdict  for  the  district. 
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(106  U.  S.  11)  ^  ^  ^  „ 

BaTLT  v.  VYABHINaTON  AND  LeE  UnIYEBBITT. 

NoTember  6, 1882.) 

FlDUdABT  OBLIGATIOKft— ACCOUVTINa  B7  BaNKIIUPT. 

Whateyer  may  be  due  by  a  person  acting  in  a  fldaciary  capacity  to  tbe  succession 
as  executor,  is  not  discharged  by  proceedings  in  bankruptcy,  but  he  is  left  to- 
account  with  the  court,  in  such  fiduciary  character,  as  though  no  oompositioa 
in  bankruptcy  had  been  made. 

3    In  Error  to  the  Supreme  Court  of  the  State  of  Louisiana. 
•    *Jokn  H.  Kennard  and  W.  W.  Howe,  for  plaintiff  in  error. 

Henry  J.  heavy ^  for  defendant  in  error. 

Miller,  J.  In  the  second  district  court  of  the  parish  of  Orleans,, 
in  the  matter  of  the  succession  of  B.  H.  Bayly,  there  was  an  opposi- 
tion to  the  homologation  of  the  account  presented  by  George  M. 
Bayly,  executor  of  said  B.  H.  Bayly,  by  the  Washington  and  Lee 
University,  which  was  a  legatee  under  the  will  of  the  deceased.  This 
opposition,  so  far  as  the  case  before  us  is  concerned,  was  to  an  item 
of  $18,021.79,  which  that  court  decided  to  be  a  debt  from  the  firm 
of  Bayly  &  Pond,  the  members  of  which  had  been  declared  bankrupt, 
and  in  regard  to  whom  a  resolution  of  composition  by  the  creditors 
had  been  confirmed  by  the  district  court  of  the  United  States.  The 
plaintiff  in  error  here  relied  upon  this  composition  as  discharging 
him,  both  as  executor  of  the  estate  of  his  brother  and  as  a  member 
of  the  partnership  of  Bayly  &  Pond,  from  liability  for  the  item,  and 
the  inferior  court,  accepting  this  view  of  the  matter,  made  an  order 
that  it  should  only  be  paid  in  due  course  of  administration.  On  ap- 
peal of  the  Washington  and  Lee  University,  the  supreme  court  of 
Louisiana  decided  that  the  item  represented  a  debt  by  the  executor 
of  a  fiduciary  character,  which  was  not  barred  by  the  composition 
order,  and  directed  a  judgment  against  Bayly  in  cash  for  the  amount 
of  it,  to  which  judgment  this  writ  of  error  is  prosecuted. 

The  proposition  argued  here,  namely,  that  a  composition  in  a 
bankruptcy  case,  ratified  by  order  of  the  district  court,  operates  as  a 
discharge  of  the  bankrupt  from  all  his  debts,  including  those  arising 
from  fraud  or  growing  out  of  a  fiduciary  relation,  as  well  as  others, 
was  decided  adversely  by  this  court  some  two  years  after  the  present 
writ  of  error  was  sued  out,  in  the  case  of  WUmot  v.  Mvdge,  103  U.  S. 
217.  It  is  there  held  that  notwithstanding  the  comprehensive  terms 
in  which  the  act  of  1874,  in  its  seventeenth  section,  declares  such  a 
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coraposition  to  be  binding,  it  was  not  intencle(}*to  repeal  section  51 17  ^ 
of  the  Bevised  Btatates,  which  enacts  that  "no  debt  created  by  fraud 
or  embezzlement  of  the  bankrupt,  or  by  his  defalcation  as  a  public 
officer,  or  while  acting  in  any  fiduciary  character,  shall  be  discharged 
by  proceedings  in  bankruptcy."  This  decision  disposes  of  the  only 
question  in  the  record  of  which  this  court  has  jurisdiction.  It  de- 
cides that  whatever  may  be  due  by  plaintiff  in  error  to  the  succes- 
sion as  executor  is  not  discharged  by  the  proceeding  in  bankruptcy, 
and  he  is  left  to  account  with  the  court  in  that  character  as  though 
no  composition  in  bankruptcy  had  been  made.  Whether  in  that  ac- 
counting he  was  executor  or  not,  and  whether  as  such  executor  he 
had  so  dealt  with  the  item  in  question  as  to  be  relieved  of  liability  as 
executor  or  to  be  bound  for  it,  are  matters  depending  on  the  applica- 
tion of  the  law  of  Louisiana  to  the  facts  of  the  case,  and  involve  no 
question  under  the  bankrupt  law. 

The  judgment  of  the  supreme  court  of  Louisiana  is  affirmed. 


<106  U.  S.  647) 

Thb  Stebuno  and  others  v.  Pbtebsok  and  others. 

(November  6, 1882.) 

CoLLisTON— Apportionment  of  Damaqbs  between  Offbndino  Vessels. 

In  a  suit  in  admiralty  for  damages  for  a  collision  caused  by  two  vessels,  where  both 
▼essels  have  been  found  in  fault  and  the  decree  was  entered  against  both  ves- 
sels for  the  full  amount  of  the  loss,  it  should  be  modified  so  as  to  be  against 
each  severally  for  one-half  of  the  entire  damage  and  costs ;  any  balance  of  each 
half  which  the  libelant  shall  not  be  able  to  enforce  against  either  vessel  is  to 
be  paid  by  the  other  vessel  or  her  stipulators. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Louisiana. 

J.  Warren  CouUton  and  WiUiam  L.  PtUnam,  for  appellants. 

Joseph  P.  Homor  and  W.  S.  Benedict,  for  appellees. 

Waite,  C.  J.  This  was  a  suit  in  admiralty  against  the  ship  Ster- 
ling and  tow-boat  Equator,  for  damages  sustained  by  the  bark  Sif 
in  a  collision.  Both  the  ship  and  tow-boat  were  found  to  be  in  fault, 
and  they  were  condemned  in  $olido  for  the  whole  amount  of  the  loss. 
From  a  decree  to  that  effect  this  appeal  was  taken. 

It  is  conceded  that  upon  the  facts  found  the  owners  of  the  Sif  are 
-entitled  to  a  decree  against  the  ship  and  the  tow-boat»  as  both  were 
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in  fault.  The  well-established  rule  in  such  cases  is  to  apportion  the 
damages  equally  between  the  two  offending  vessels,  the  right  being 
reserved  to  the  libelant  to  collect  the  entire  amount  from  either  of 
them  in  case  of  the  inability  of  the  other  to  respond  for  her  portion. 
The  Wofthingtan  and  The  Gregory,  9  Wall.  616 ;  The  Alabama  and 
The  Oamecock,  92  Q.  S.  695;  The  Virginia  Ehrman  and  The  Agnese, 
97  U.  S.  317;  The  City  of  Hartford  and  The  Unit,  Id.  323.  As  in 
this  case  the  decree  was  against  both  vessels  for  the  full  amount  of 
S  the  lossy  it  should  be  modified  so  as  to  be  against  the  Sterling  and 
•  the*Equator,  and  their  respective  stipulators,  severally,  each  for  one- 
half  of  the  entire  damage  and  costs;  any  balance  of  such  half  which 
the  libelant  shall  not  be  able  to  enforce  against  either  vessel  to  be 
paid  by  the  other  vessel  or  her  stipulators.  As  it  does  not  appear 
from  the  record  that  the  attention  of  the  court  below  was  called  to 
this  objection  to  the  form  of  the  decree,  each  party  will  be  required 
to  pay  his  own  costs  in  this  coart. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause  remanded 
with  instructions  to  enter  a  new  decree  in  accordance  with  this  opin* 
ioui  adding  interest  to  the  date  of  such  entry. 


GZiABX  and  others  v.  Weeks  and  others. 

(November  6, 1882.) 

OoLLiBioK— Tbstimont  OF  Pabt  OwincB. 

Where  the  finf'i  igs  of  the  circuit  court  show  that  the  steamer  was  wholly  in 
fault  for  its  collision  with  a  schooner,  the  exclusion  by  the  commissioner  of  the 
testimony  given  in  another  suit  by  one  of  the  part  owners  of  the  schooner  as  to 
the  extent  and  value  of  the  repairs  was  correct. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

John  E.  Parsons,  for  appellants. 

Henry  J.  Scudder,  for  appellees. 

Field,  J.  The  findings  of  the  circuit  court,  which  are  conclusive 
here,  show  that  the  steamer  was  wholly  in  fault  for  its  collision  with 
the  schooner,  and  she  was,  therefore,  justly  condemned  to  pay  all  the 
damages  inflicted. 

The  only  question  open  for  our  consideration  arises  from  the  ex- 
ception to  the  conclusion  by  the  commissioner  of  the  testimony  given 
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in  another  suit  by  one  of  the  part  owners  of  the  schooner  as  to  the 
extent  and  value  of  its  repairs.  The  exclusion,  we  think,  was  cor- 
rect. The  statements  of  the  part  owner,  expressing  his  judgment  as 
to  the  matters  upon  which  he  was  examined,  could,  at  most,  bind 
only  himself.  They  were  not  eyidenoe  against  his  co-owners,  who 
were  merely  tenants  in  common  with  him,  not  partners.  Story, 
Fart.  §  453. 
Decree  affirmed. 


(K)6  U.  S.  606) 

Webth  and  another  v.  Nbw  ENaiiAND  Mobtoaqb  Sboubitt  Co, 

(Noyember  6, 1882.) 

Affbaij  oh  Cbbtifigatb  of  Divibioh— JUBIBDIOnOB. 

On  an  appeal  on  a  certificate  of  division,  the  questions  whether  the  notes  sued  on 
were  usurious,  and  whether  the  master's  report  should  in  all  things  be  affirmed, 
and  the  value  of  the  matter  in  dispute  was  less  than  $5,000,  the  appeal  was  dis- 
missed for  want  of  Jurisdiction,  on  the  ground  that  questions  certified  must  be 
of  law  and  not  of  fact,  and  that  this  court  cannot  take  Jurisdiction  where  the 
whole  cause  is  certified  up  for  adjudication  instead  of  single  points. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

John  M.  Thurston,  for  appellants. 

J.  D.  CampbeU,  for  appellee. 

Waite,  G.  J.  This  case  comes  here  by  appeal  on  a  certificate  of 
division  after  a  decree  in  accordance  with  the  opinion  of  the  preside 
ing  judge,  as  required  by  section  650  of  the  Bevised  Statutes.  The 
value  of  the  matter  in  dispute  is  less  than  $6,000,  and  we  have  con- 
sequently no  jurisdiction  unless  the  questions  certified  are  such  as 
we  can  consider.  The  controversy  is  as  to  whether  certain  notes 
sued  on  are  usurious.  In  the  progress  of  the  cause  a  reference  was 
made  to  one  of  the  masters  of  the  court  "to  report  on  the  law  and 
the  facts  as  shown  by  the  pleadings  and  the  proofs  herein.**  The 
master  reported,  stating  the  facts  he  found  and  his  conclusions  of  law 
thereon.  To  this  report  exceptions  were  filed  by  both  parties,  on  theS 
ground,  among  others,  that  the  facts  found  *and  stated  were  not  sus-* 
tained  by  the  evidence.  Upon  the  hearing  of  the  cause  by  the  court 
the  judges  were  divided  in  opinion  on  the  following  questions:  (1) 
Whether  the  notes  sued  on  were  usurious.  (2)  Whether  the  master*s 
leport  should  in  all  things  be  affirmed.  These  are  the  questions  cer- 
iified  to  us. 
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The  rale  is  well  settled  that  to  give  as  jorisdiction  on  a  certificate 
of  division  of  opinion,  the  questions  certified  must  be  of  law  and  not 
of  fact.  Wilson  y.  Bamum,  8  How.  262;  DennUtown  y.  Stewart^  18 
How.  568 ;  SiUiman  v.  Hudson  River  Bridge  Co.  1  Black,  584 ;  Dan- 
iels Y.  Railroad  Co.  8  Wall.  254 ;  Brobst  v.  Brobst,  2  Wall.  96.  We 
cannot  in  this  way  be  called  on  to  consider  the  weight  or  effect  of 
evidence.  It  is  equally  well  settled  that  we  cannot  take  jurisdiction 
where  the  whole  case  is  certified  up  for  adjudication  instead  of  single 
points.     U.  S.  V.  Bailey,  9  Pet.  278 ;  Nesmith  v.  Sheldon,  6  How.  48. 

The  certificate  in  this  case  is  manifestly  subject  to  both  these  ob- 
jections. The  counsel  for  the  appellants  opens  his  argument  with 
the  candid  statement  that  ''the  first  question  submitted  depends  on 
the  solution  and  determination  of  the  seoond,  to-wit,  whether  the 
master's  report  should  in  all  things  be  sustained?" — ^that  is  to  say, 
whether  the  evidence  supports  the  findings,  and  if  it  does,  whether 
the  master  was  right  in  his  conclusions  of  law.  This  certainly  pre- 
sents  the  whole  case  for  adjudication,  mad  inTolTes  a  finding  of  the 
facts  by  this  court. 

The  appeal  is  dismissed  for  want  of  jurisdietion. 


(lOe  U.  8.  676) 

ADAin  and  another  v.  GairrEimBi  and  another. 

(November  6, 1882.) 
Arriift   JimTnpTfmoTf— MATTnm  nr  Dufutjil 

Dlit!nct  decrees  in  favor  of  or  against  distinol  parties  cannot  be  Joined  to  five  thle 

court  Jurisdiction  on  appeal. 
If  the  value  of  the  matter  in  dispute  in  such  cases  does  not  exceed  $6,000,  the  mere 

fact  that  it  arises  under  the  constitution  or  laws  of  the  United  States,  or  treaties* 

made,  does  not  give  Jurisdiction  on  appeal. 

Appeal  from  Circuit  Court  of  the  United  States  for  the  Northern. 
District  of  Alabama. 
James  L.  Pugh  and  W.  K.  McAllister,  Jr.,  for  appellants. 
David  P.  Lewis,  for  appellees. 
;:     Wattb,  G.  J.    This  case  was  submitted  under  rule  20,  but  on  look- 
^  ing  into*  the  record  we  find  that  we  have  no  jurisdiction.     The  suii 
was  begun  in  equity  by  an  assignee  in  bankruptcy,  and  a  purchase! 
of  certain  lands  sold  under  an  order  of  the  bankrupt  court,  to  restraiD 
the  defendant  Crittenden  from  enforcing  a  decree  in  his  favor  against 
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the  property  for  $1,828.93,  and  the  defendant  Weaver  from  enforc- 
ing another  decree  in  her  favor  for  $2,348.10.  The  decrees  to  be 
enjoined  were  entirely  separate  and  distinct  from  each  other,  one 
having  been  rendered  in  a  suit  instituted  by  the  defendant  Crittenden 
alone,  and  the  other  in  a  salt  by  the  defendant  Weaver.  The  two 
soits  presented  substantially  the  same  questions  for  adjudication,  but 
they  were  in  all  other  respects  distinct.  The  two  decrees  were  ren- 
dered on  the  same  day,  and  draw  interest  from  March  6, 1879.  The 
circuit  court,  in  the  present  suit,  on  the  twenty-fourth  of  October, 
1881,  dismissed  the  biU,  and  from  a  decree  to  that  effect  this  appeal 
was  taken. 

The  case  comes  clearly  within  the  rule  stated  at  the  present  term 
in  Ex  parte  BdUimore  dt  Ohio  R.  Go.  ante^  85,  to  the  effect  that  dis- 
tinct decrees  in  favor  of  or  against  distinct  parties  cannot  be  joined 
to  give  this  court  jurisdiction;  but  if  they  could,  these  appellants  would 
be  in  no  better  condition,  because  the  aggregate  of  the  two  decrees, 
with  interest,  added  to  the  date  of  the  dismissal  of  the  bill,  is  less 
than  $5,000.  The  mere  fact  that  the  matter  in  dispute  arises  under 
the  constitution  or  laws  of  the  United  States,  or  treaties  made,  does 
not  give  us  jurisdiction  for  the  review  of  the  judgments  or  decrees  of 
the  circuit  or  district  courts.  If  the  value  of  the  matter  in  dispute 
in  such  cases  does  not  exceed  $5,000  we  cannot  consider  them  any 
more  than  others  in  which  the  amount  in  value  is  less  than  our  juris- 
dictional limit. 

Dismissed. 


(106  U.  S.  142) 

Wing  and  others  v.  Anthony  and  others. 

(November  13«  1S82.) 

Patents  von  Invbntions—Mrchanisic  and  Pbocbss  DiBTmatrisiiED. 

Where  the  original  patent  covers  a  mechanism  to  accomplish  a  specific  result,  and 
the  reissued  patent  covers  the  process  bj  which  that  result  is  attained,  without 
regard  to  the  mechanism  used  to  accomplish  it,  the  reissue  is  broader  than  the 
original  patent,  and  covers  eveiy  mechanism  which  can  be  contrived  to  carry 
on  the  process. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  was  a  bill  in  equity  to  restrain  the  infringement  by  the  de- 
fendants of  reissued  letters  patent,  dated  September  25, 1860,  granted 
to  Albert  S.  Southworth,  for  certain  improvements  in  taking  photo- 
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graphic  impressions.  The  original  letters  patent  were  dated  April 
10,  1856 ;  the  reissue,  September  35»  I860.  The  answer  of  the  de- 
fendants denied  the  novelty  and  the  utility  of  the  invention,  denied 
infringement,  and  alleged  that  the  invention  described  in  the  reissued 
patent  was  not  the  same  invention  described  in  the  original  patent. 
The  circuit  court,  upon  final  hearing,  dismissed  the  biU.  To  obtain 
a  review  of  this  decree  the  complainants  have  appealed  to  this  court. 
It  appears  from  the  evidence  in  this  case,  and  is  a  matter  of  gen- 
eral knowledge,  that  a  camera  is  the  principal  instrument  used  in 
taking  photographic  pictures.  This  is  a  rectangular,  oblong  box,  in 
one  end  of  which  is  inserted  a  tube  containing  a  double  convex  lens, 
while  at  the  other  end  is  a  plate-holder,  immediately  in  front  of  which 
is  a  sliding  shield.  A  plate  of  glass  receives  in  a  dark  room  a  chem- 
ical preparation  which  renders  it  sensitive  to  the  action  of  light.  The 
plate  is  then  put  into  the  plate-holder  at  the  end  of  the  camera  op« 
posite  the  lens,  the  shield  in  front  of  the  plate  is  withdrawn,  and  the 
rays  of  light  passing  through  the  lens  from  an  object  suitably  placed 
in  front  of  it  fall  upon  the  plate  and  produce  there  an  image  of  the 
object.  This  is  then  perfected  by  certain  other  chemical  processes, 
and  is  called  a  negative,  and  from  it  many  copies  may  be  printed. 
«|  Thus  photographic  pictures  are  produced.  The  camera  should  be  so 
V  arranged  with  relation  to  the*object  to  be  pictured  that  a  right  line 
drawn  from  the  center  of  the  object  will  pass  directly  through  the 
axis  of  the  lens  and  fall  upon  the  plate  at  right  angles.  In  this  man- 
ner the  best  pictures  are  obtained.  If  this  method  is  not  followed 
the  picture  will  be  distorted  and  otherwise  imperfect.  It  is  conceded 
that  prior  to  the  date  of  Southworth's  invention  this  object  was  ac- 
complished by  tilting  the  camera  itself  into  different  positions  with 
respect  to  the  object  to  be  pictured,  and  in  this  manner  bringing  the 
•center  of  the  field  of  the  lens  upon  different  parts  of  the  plate.  Com- 
plainants contend  that  prior  to  Southworth's  invention  only  one  cor- 
rect picture  could  be  taken  on  the  same  plate,  except  in  the  manner 
just  stated.  The  object  of  the  invention  covered  by  his  original  pat- 
•ent  was  to  provide  efficient  means  by  which  several  correct  pictures 
could  be  taken  on  different  parts  of  the  same  plate.  In  the  specifi- 
•cation  of  his  original  patent  he  declares  his  invention  to  be  "a  new 
juid  useful  plate-holder  for  cameras  for  taking  photographic  impres- 
sions,*' and  says : 

*«The  object  of  my  invention  is  to  bring  in  rapid  succession  different  poi^ 
tions  of  the  same  plate,  or  different  plates  of  whatsoever  material  prepared 
for  photographic  purposes,  into  the  center  of  the  field  of  the  lens,  for  the  pur 
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pofio  of  either  tinning  them  differently^  that  the  most  perfect  may  oe  selected, 
or  of  taking  different  views  of  the  same  object  with  the  least  delay  possible,, 
or  of  taking  stereoscopic  pictures  upon  the  same  or  different  plateei  with  on^ 
camera.** 

He  then  declares : 

*'  My  invention  consists  of  a  peculiarly-arranged  frame,  in  which  the  plate^ 
holder  is  permitted  to  slide,  by  which  means  I  am  enabled  to  take  four  dar 
guerreotypes  on  one  plate  at  one  sitting,  different  portions  of  the  plate  beings 
brought  successively  opposite  an  opening  in  the  frame,  the  opening  remaining 
stationaiy  in  the  axis  of  the  camera  while  the  plate-holder  and  plate  are 
moved.** 

The  specification  here  proceeds  to  describe  minutely  the  frame- 
holder  by  which  the  object  of  the  invention  is  aocomplished.  The 
claim  of  the  original  patent  is  as  follows : 

**  What  I  daim  as  my  invention,  and  desire  to  secure  by  letters  patent^  is 
the  within-described  plate-holder  in  combination  with  the  frame  in  which  it  $ 
moves,  constructed  and  operated  in*the  manner  and  for  the  purpose  substan-  • 
tially  as  herein  set  forth.** 

The  apecification  of  the  reissued  patent  contains  the  following 
passages,  which  do  not  appear  in  the  original  specification : 

**!  have  invented  certain  improvements  in  taking  photographic  impres- 
sions. *  *  *  In  taking  daguerreotypes,  photographs,  etc,  it  has  been  cus* 
tomary  to  use  a  separate  plate  for  each  impression,  the  plate  being  removed 
from  the  camera  and  replaced  by  another  when  several  impressions  of  the 
same  object  were  to  be  taken,  as  in  multiplying  copies  or  for  the  purpose  of 
selecting  the  best-timed  pictures.  This  caused  considerable  delay  and  troublCr 
to  obviate  which  is  the  object  of  my  present  invention,  whidh  consists  in 
bringing  successively  different  portions  of  the  same  plate  or  several  smaller 
plates  secured  in  one  plate-holder  into  the  field  of  the  lens  of  the  camera.** 

^In  carrying  out  my  invention  I  have  made  use  of  a  peculiarly-arranged 
frame,  in  which  the  plate-holder  is  permitted  to  slide,  and  in  which  the  posi- 
tion of  the  plate-holder  is  definitely  indicated  to  the  operator,  so  that  he  can 
quickly  and  accurately  adjust  the  plate  or  plates;  the  accompanying  drawings- 
and  description  so  explaining  the  same  that  others  skilled  in  the  art  may  un» 
derstand  and  use  my  invention.** 

Then  follows  a  description  of  the  plate-holder  which  is  identical 
with  the  description  contained  in  the  original  specification,  and  i» 
illustrated  by  the  same  drawings. 

The  reissue  specification  further  declares: 

^•In  this  case,  however,**  that  is,  when  it  is  desired  to  take  more  than  four 
impressions  on  the  same  plate,  <«I  use  suitable  grooves,  stops,  or  indices,  by 
which  the  operator  adjusts  the  positions  of  the  plate  substantially  on  the* 
same  principle  tliat  he  uses  the  comers  of  the  opening;  As,  in  the  above-described 
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apparatus.  It  is  evident  that  my  improvement  may  be  embodied  by  causing 
tlie  lens  of  the  camera  to  be  made  adjustable  in  different  positions  with  re- 
spect to  the  plate,  while  the  plate  remains  stationary,  so  that  different  por- 
tions of  the  plate  may  be  brought  into  the  field  of  the  lens.  This  I  have  tried, 
but  do  not  consider  it  practically  to  be  so  good  a  plan  as  the  foregoing,  as  it 
^  necessitates  a  change  of  position  of  the  camera  itself  or  of  the  objects." 

*  The  claim  of  the  reissued  patent  was  then  stated  as  follows : 

"  What  I  claim  as  my  invention  and  desire  to  secure  by  letters  patent  is 
bringing  the  different  portions  of  a  single  plate,  or  several  smaller  plates,  suc- 
cessively into  the  field  of  the  lens  of  the  camera,  substantially  in  the  same 
manner  and  for  the  purpose  specified." 

A.  A.  Abbott^  for  appellants. 

Edmund  Wetmore^  for  appellees. 

W00D89  J.  It  is  manifest  that  the  reissued  patent  was  taken  out 
for  the  purpose  of  embracing  under  its  monopoly  what  was  not  in- 
cluded by  the  original  patent.  The  original  patent  was  not,  in  the 
language  of  the  statute,  "inoperative  or  invalid  by  reason  of  a  defect- 
ive or  insufficient  specification,  or  by  reason  of  the  patentee  claiming 
as  his  own  invention  or  discovery  more  than  he  had  a  right  to  claim 
as  new."  The  original  claim  was  for  a  mechanism,  namely,  "a 
plate-holder  in  combination  with  the  frame  in  which  it  moves,  con- 
structed and  operating  in  the  manner  and  for  the  purpose**  set  forth 
in  the  specification.  The  claim  of  the  reissued  patent  is  plainly  for 
a  process,  namely,  "the  bringing  of  the  different  portions  of  a  single 
plate,  or  several  smaller  plates,  successively  into  the  field  of  the  lens 
of  the  camera,  substantially  in  the  manner  and  for  the  purpose  spec- 
ified.**  This  claim  would  cover  any  mechanism  by  which  the  dif- 
ferent parts  of  the  plate  could  be  brought  into  the  field  of  the  lens. 
In  fact,  the  specification  of  the  reissued  patent  suggests  a  different 
contrivance,  namely,  the  causing  of  the  lens  of  the  camera  to  be 
made  adjustable  in  different  positions  with  respect  to  the  plate, 
while  the  plate  remains  stationary,  so  that  different  portions  of  the 
plate  may  be  brought  into  the  field  of  the  lens.  It  is  quite  clear 
that  the  original  patent  covers  a  mechanism  to  accomplish  a  specific 
result,  and  that  the  reissued  patent  covers  the  process  by  which  that 
result  is  attained,  without  regard  to  the  mechanism  used  to  accom- 
$  plish  it.  The  reissue  is,  therefore,  much  broader  than  the  original 
7  patent,  and  covers*6very  mechanism  which  can  be  contrived  to  carry 
on  the  process. 

In  the  case  of  Powder  Go.  v.  Powder  WorkSy  98  TJ.  8.  126,  it  was 
held  by  ibis  court  that  when  original  letters  patent  were  taken  out 
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for  a  prooesB,  the  reissued  patent  woald  not  eover  a  composition  un- 
less it  were  the  result  of  the  process,  and  that  the  invention  of  one 
involved  the  invention  of  the  other. 

The  converse  of  this  proposition  was  decided  by  this  court  in  the 
case  of  James  v.  Campbell^  104  U.  S.  S56.  In  that  case  the  court 
said  that  a  patent  for  a  process  and  a  patent  for  an  implement  or 
a  machine  are  very  different  things,  and  decided,  in  substance,  that 
letters  patent  for  a  machine  or  implement  cannot  be  reissued  for  the 
purpose  of  claiming  the  process  of  operating  that  class  of  machines, 
because  if  the  claim  for  the  process  is  anything  more  than  for  the 
use  of  the  particular  machine  patented,  it  is  for  a  different  invention. 
To  the  same  effect  precisely  is  the  case  of  Heald  v.  Rice^  104  TJ.  S. 
787.  The  present  case  falls  within  the  rule  laid  down  in  the  author- 
ities cited. 

Southworth's  invention,  as  described  in  his  original  patent,  must 
be  limited  to  what  is  there  set  forth,  namely,  a  mechanism  for  bring- 
ing sucessively  different  portions  of  the  plate  within  the  field  of  the 
lens.  He  did  not  discover  the  law  that  to  get  the  best  effect  in  taking 
pictures  the  plate,  or  part  of  the  plate,  on  which  the  picture  was  to  be 
taken  should  be  brought  into  the  field  of  the  lens,  nor  did  he  invent  the 
method  of  doing  this  by  tilting  the  camera  itself  into  different  posi- 
tions with  respect  to  the  object  to  be  pictured.  This  law  was  known, 
and  the  practice  mentioned  was  followed,  long  before  Southworth's 
invention.  His  device  was  simply  a  new  and  specific  means  to  take 
advantage  of  a  well-known  law  of  nature.  In  his  reissue,  by  claim- 
ing as  his  invention  the  process  of  bringing  different  parts  of  the 
plate  successively  into  the  field  of  the  lens,  he  seeks  to  put  himself 
in  as  good  a  position  as  if  he  had  been  the  first  to  discover  the  law 
referred  to,  and  the  first  to  invent  the  method  of  taking  advantage  of 
the  law  by  tilting  his  camera  into  different  positions.  In  claiming  $ 
the  process,  he  excludes  all  other 'mechanisms  contrived  to  accom-* 
plish  the  same  object.     This  he  could  not  rightfully  do. 

We  are  of  opinion  that  the  claim  of  the  reissued  patent  is  for  a 
different  invention  from  that  described  in  the  original  patent,  and 
that  the  reissue  is  therefore  void.  Gill  v.  WelU,  22  Wall.  1 ;  The 
Wood-paper  Patent,  28  Wall.  566;  Powder  Co.  v.  Powder  Works,  98 
U.  8.  126;  BaU  v.  LangUy,  Id.  128;  MiUer  v.  Brass  Co.  104  U.  8. 
850;  Janes  v.  CanbeU,  Id.  856;  Heald  y.  Rice,  Id.  787;  Johnson  v. 
Flushing  d  North  Side  R.  Co.  105  U.  8.  589;  BanU  v.  Frantt,  Id.  160. 

The  decree  of  the  circuit  court  must  be  afSrmed. 
v.l— 7 
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Bedford  and  another  v.  BuRTOir. 

(NoTember  13,  1882.) 

Balb  of  Lakd  to  MAKHmn  Womak— Yendob's  Lmir. 

Where  a  married  woman,  with  the  consent  of  her  husband,  bnys  land  and  gives  hei 
promissory  notes  for  part  of  the  purchase  money,  and  a  lien  is  reserved  in  the 
deed  of  conveyance  for  the  payment  of  the  notes,  such  lien  may  be  enforced 
against  the  land  though  the  notes  be  void  as  against  the  woman  personally. 
[The  husband  and  wife  went  into  possession,  made  permanent  improvements, 
and  made  payments  on  the  notes.] 

In  snch  case  the  grantee  is  not  entitled,  by  reason  of  her  coverture,  to  have  the 
sale  set  aside  and  the  purchase  money  already  paid  refunded,  though  consent- 
ing to  account  for  rents  and  profits,  nor  will  she,  or  her  husband,  be  allowed 
for  permanent  improvements  erected  by  them. 

In  such  case,  also,  in  a  state  where,  by  contract,  interest  above  the  ordinary  legal 
rate  may  be  stipulated  for,  such  interest  may  be  recovered  under  the  vendor's 
lien  if  agreed  to  be  given  in  the  notes  for  purchase  money. 

Appeal  from  the  Gircoit  Goart  of  the  United  States  for  the  Middle 
District  of  Tennessee. 

R.  McP.  Smith,  for  appellants. 

A.  A.  Freeman,  for  appellee. 

Bbadlet,  J.  This  ease  arises  on  a  bill  in  equity  filed  by  G.  W. 
Barton,  the  appellee,  alleging  that  in  February,  1872,  he  sold  and 
conveyed  to  America  Bedford,  one  of  the  appellants,  wife  of  John  B. 
Bedford,  the  other  appellant,  in  fee,  for  her  separate  use,  free  from 
the  oontrol  of  her  husband,  a  certain  tract  of  land  in  Tennessee,  for 
the  consideration  of  $7,500,  one-third  of  which  was  paid  down,  and 
the  balance  secured  by  the  promissory  notes  of  Mrs.  Bedford,  drawing 
interest  at  the  rate  of  10  per  cent,  per  annum.  The  deed  of  convey- 
ance specified  these  notes,  and  reserved  a  lien  on  the  land  for  the 
payment  thereof.  The  notes  were  paid  in  part  but  not  in  full,  and 
the  bill  was  filed  for  the  foreclosure  and  sale  of  the  land  to  raise  the 
balance  due.  The  defendants,  Bedford  and  wife,  filed  a  demurrer, 
which  was  overruled,  and  thereupon  they  filed  an  answer  and  cross- 
bill, admitting  the  facts  stated  in  the  bill,  and  that  they  took  and 
still  had  possession  under  the  purchase;  and  the  oross-bill  alleged 
that  the  defendants  had  made  permanent  improvements  on  the  land 
%  to  the  value  of  $600 ;  and  claimed  that  the  sale  was  void  because  of 
*  the  coverture  of  the  grantee,  and*  prayed  that  it  might  be  declared 
void,  and  that  Burton  should  be  decreed  to  refund  the  amount  paid 
CT)  the  purchase,  together  with  the  value  of  the  improvements,  with 
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interest,  after  dednoting  the  value  of  the  rents  whfle  the  property 
was  occupied  by  the  defendants.  Burton  demurred  to  the  oro8s-bill» 
and  on  final  hearing  the  court  sustained  this  demurrer,  and  made  a 
decree  for  the  foreclosure  and  sale  of  the  property  as  prayed  in  the 
original  bill,  but  declared  that  the  complainant  was  not  entitled  to  a 
personal  judgment  against  America  Bedford.  From  this  decree  the 
defendants  have  appealed. 

The  decree  is  sought  to  be  reversed  on  two  grounds :  Fvrst,  because 
the  sale  to  America  Bedford  was  void  by  reason  of  her  coverture,  and 
ought  to  be  declared  void,  and  the  money  paid  by  her  decreed  to  be 
refunded;  secondly,  because  the  decree  gives  10  per  cent,  interest  on 
the  notes, — a  rate  of  interest  which  is  not  allowed  by  the  law  unless 
there  is  a  special  contract  therefor,  the  legal  rate  being  only  6  per 
cent. ;  and  a  feme  covert  is  incapable  of  making  such  special  con* 
tract. 

The  authorities  are  numerous  and  conclusive  to  the  effect  that  a 
feme  covert  may,  with  her  husband's  consent,  take  land  by  purchase, 
and  that  a  security  given  thereon  by  her  for  the  purchase  money  wiU 
be  enforced.  It  was  so  held  by  this  court  in  the  case  of  Chilton  v. 
Braiden^s  Adminietratrix,  2  Black,  458,  where  a  lien  for  the  unpaid 
purchase  money  of  land  sold  to  a  married  woman  was  enforced  by  a 
decree  for  the  sale  of  the  land.  Mr.  Justice  Gbieb,  delivering  the 
opinion  of  the  court,  said:  ""When  one  person  has  got  the  estate  of 
another,  he  ought  not,  in  conscience,  to  be  allowed  to  keep  it  without 
paying  the  consideration.  It  is  on  this  principle  that  courts  of 
equity  proceed  as  between  vendor  and  vendee.  The  purchase  money 
is  treated  as  a  lien  on  the  land  sold,  where  the  vendor  has  taken  no^ 
•  separate  security."  In  a  well-considered  case  decided  by  the  chancel- • 
lor  of  New  Jersey,  {Armstrong  v.  Ross,  6  C.  E.  Green,  109,)  where  prop- 
erty was  sold  and  conveyed  to  a  married  woman,  and  she  and  her 
husband  executed  a  mortgage  for  the  purchase  money,  but  the  execu- 
tion by  the  wife  was  void  because  she  was  not  privately  examined,  it 
was  nevertheless  held  that  the  vendor  had  a  lien  for  the  purchase 
money,  and  also  that  the  mortgage,  being  given  for  the  benefit  of  her 
separate  estate,  although  void  as  a  mortgage,  might  be  decreed  a  lien 
on  such  separate  estate.  In  the  case  of  WiUingham  v.  Leake,  7  Bax- 
ter, 458,  it  was  held  by  the  supreme  court  of  Tennessee  that  where 
land  was  sold  and  a  title  bond  given  to  a  married  woman,  who  gave 
her  notes  for  a  part  of  the  purchase  money,  the  vendor's  lien  could 
be  enforced,  although  the  notes  might  be  void  as  against  the  vendee 
personally. 
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In  the  sabaeqaent  case  of  Jackson  v.  RutUdge,  8  B.  J.  Lea,  626, 
decided  as  late  as  December  temiy  1879,  the  same  court  held  that 
if  a  married  woman  buy  land,  partly  for  cash  and  partly  on  time, 
and  accept  a  deed  of  conveyance  to  her  separate  use,  a  lien  being  re< 
tained  for  the  unpaid  installments,  she  cannot  have  the  money  which 
she  has  paid  refunded  merely  because  of  her  coverture,  and  the  lien 
reserved  for  the  payment  of  the  purchase  money  may  be  enforced  in 
equity.  This  case  was  nearly  parallel  to  the  present.  A  deed  was 
executed  to  the  married  woman  for  her  sole  and  separate  use,  retain- 
ing a  lien  on  the  land  for  the  payment  of  the  notes  given  for  the  pur- 
chase money,  and  the  grantee  and  her  husband  went  into  possession. 
A  cross-bill  was  filed,  as  in  the  present  case,  seeking  to  set  aside  the 
contract  as  void,  and  for  a  return  of  the  money  paid,  and  the  value 
of  permanent  improvements.  A  decree  for  the  sale  of  the  land  to 
satisfy  the  unpaid  purchase  money  was  made  by  the  chancellor,  but 
no  personal  decree  against  the  parties.  This  decree  was  affirmed  by 
the  supreme  court  in  an  elaborate  judgment,  in  which  the  authorities 
on  the  subject  are  fully  reviewed.  The  court  concludes  the  examina- 
tion by  saying,  ''If  the  conveyance  be  to  the  sole  and  separate  use  of 
the  married  woman,  there  seems  to  be  no  difficulty  in  treating  a  debt 
contracted  in  the  purchase  as  binding  on  the  property,  although  not 
personally  obligatory  on  the  feme ^  because  where  she  takes  possession 
under  the  conveyance  the  debt  is  contracted  for  the  benefit  of  her 
separate  estate."  Again:  ''Her  incapacity  to  execute  valid  notes,  if 
we  treat  the  purchase  notes  as  void  on  that  ground,  and  because  not 
expressly  made  obligatory  on  her  separate  estate,  would  not  affect 
the  vendor's  right  to  subject  the  land  to  the  satisfaction  of  the  un- 
paid purchase  money  by  virtue  of  the  vendor's  equity  and  of  the  lien 
9  reserved.  By  the  delivery  and  acceptance  of  the  deed  of  conveyance, 
•  the*eontract  was  executed  and  the  title  vested  in  her.  She  takes  the 
title  subject  to  the  charge  created  by  the  terms  of  the  deed.  Treze- 
vant  V.  BettiSy  1  Leg.  Bep.  48;  Lee  v.  Newman,  1  Memph.  L.  J.  189; 
Eskridge  v.  Eskridge,  61  Miss.  622.  Under  such  circumstances  the 
married  woman  is  not  entitled  to  have  the  cash  payment  refunded. 
In  making  the  payment,  as  we  have  seen,  she  exercised  a  right 
which  the  law  concedes.  *  *  *  All  she  can  claim  is  exemption 
from  personal  liability. 

These  cases  decided  by  the  highest  court  of  Tennessee,  where  the 
land  lies,  and  where  the  transaction  took  place,  are  of  stringent  au- 
thority, and  they  accord  with  our  own  views  of  the  law- 
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It  should  be  added  that,  by  the  statute  law  of  Tennessee,  '"married 
women  over  the  age  of  21  years,  owning  the  fee  or  other  legal  or 
equitable  interest  or  estate  in  real  estate,  shall  have  the  same  powers 
of  disposition,  by  will,  deed,  or  otherwise,  as  are  possessed  hyfemez 
sole,  or  unmarried  women.**  Code  of  Tennessee,  §  2486.  This 
provision  would  seem  to  be  sufficient  to  confer  upon  a  married 
woman,  purchasing  land  to  her  own  use,  power  to  execute  a  mort- 
gage upon  the  land  to  secure  the  purchase  money, — ^binding  at  least 
upon  the  land,  if  not  creating  any  personal  obligation  against  her. 
But  the  present  case  is  a  stronger  one  than  that  of  a  mortgage.  The 
deed  by  which  she  holds  the  property  is  qualified  by  expressly  retain- 
ing a  lien  for  the  payment  of  the  purchase  money.  The  lien  goes 
with  the  estate  and  affects  it  in  a  manner  similar  to  a  condition.  It 
is,  indeed,  in  the  nature  of  a  condition  impressed  upon  the  estate  it- 
self. It  makes  the  deed  say  in  effect,  ""I  convey  to  you  the  land,  but 
only  upon  the  condition  that  you  pay  the  notes  given  for  purchase 
money;  if  they  are  not  paid  I  am  to  bold  it  as  security."  This  pe- 
culiar character  of  the  lien  seems  to  be  a  good  answer  to  the  second 
ground  for  reversal, — ^the  reservation  of  interest  at  the  rate  of  10  per 
cent,  per  annum  on  the  notes.  Ten  per  cent,  is  not  an  unlawful  rate 
of  interest  in  Tennessee.  It  may  be  reserved  if  the  parties  so  agree. 
If  they  make  no  agreement  the  law  gives  six.  The  agreement  to  pay 
10  per  cent,  in  this  ease  may  not  be  binding  on  the  wife  personally,  9 
*but  it  is  not  binding  on  the  same  ground  that  the  principal  is  not* 
binding  upon  her  personally.  Nevertheless,  as  it  is  a  rate  that  may 
be  lawfully  stipulated  for,  it  it  is  stipulated  for,  and  is  made  part  of 
the  consideration  for  which  a  lien  is  retained  on  the  land,  it  is  as 
much  secured  by  the  lien  as  the  principal  is. 

We  see  no  error  in  the  decree,  and  it  is  therefore  affirmed. 
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Fbitohabd,  Ex  X,  etc.,  v.  Norton. 
(NoYember  IS,  1882.) 
Boin>  OF  Ihdehkitt^Buit  oh— Yauditt  of  OoNBiDBBATioir— Law  of  Flags  of 

COHTHAOT. 

The  defendant  in  error,  also  defendant  below,  executed  and  delivered  in  New  York 
a  bond  of  indemnitj,  conditioned  to  hold  harmless  and  fully  indemnify  the 
obligee  against  all  loss  or  damage  arising  from  the  liability  of  the  latter  on  an 
appeal  bond,  which  he  had  entered  into  in  Louisiana,  as  surety  for  a  certain 
railroad  company,  defendant  in  a  Judgment  rendered  against  It  in  the  courts 
of  that  state,  and  which,  being  affirmed,  he  was  compelled  to  pay. 

By  the  law  of  New  York,  any  written  instrument,  although  under  seal,  was  sub- 
ject to  impeachment  for  want  of  consideration ;  and  a  pre-existing  liability, 
entered  into  without  request,  which  was  the  sole  consideration  of  the  bond  of 
indemnity  sued  on,  was  insufficient.    It  was  otherwise  in  Louisiana. 

A  suit  on  the  bond  having  been  brought  in  the  circuit  court  of  the  United  States 
for  the  district  of  Louisiana,  it  is  ?uld: 

(1]  That  the  question  of  the  validity  of  the  bond,  as  dependent  upon  the  suffi- 
ciency of  its  consideration,  is  not  a  matter  of  procedure  and  remedy,  to  be  gov- 
erned by  the  lex  fori,  but  belongs  to  the  substance  of  the  contract,  and  must  be 
determined  by  the  law  of  the  seat  of  the  obligation. 

(2)  In  every  forum  a  contract  is  governed  by  the  law  with  a  view  to  which  it  is 
made,  because,  by  the  consent  of  the  parties,  that  law  becomes  a  part  of  their 
agreement;  and  it  is  therefore  to  be  presumed,  in  the  absence  of  any  express 
declaration  or  controlling  circumstances  to  the  contrary,  that  the  parties  had 
in  contemplation  a  law  according  to  which  their  contract  would  be  upheld, 
rather  than  one  by  which  it  would  be  defeated. 

<3)  The  obligation  of  the  bond  of  indemnity  was  either  to  place  funds  in  the  hands 
of  the  obligee  wherewith  to  discharge  his  liability  when  it  became  fixed  by 
judgment,  or  to  refund  to  him  his  necessary  advances  in  discharging  it,  in  the 
place  where  his  liability  was  legally  solvable ;  and  as  this  obligation  could  only 
be  fulfilled  in  Louisiana,  it  must  be  governed  by  the  law  of  that  state  as  the 
Ux  lod  BolutionU. 

In  Error  to  the  Gironit  Court  of  the  United  States  for  the  District 
of  Louisiana. 

Henry  C.  Miller ^  for  plaintiff  in  error. 

Cephas  Brainerd  and  George  H.  Bates,  for  defendant  in  error. 

Matthews,  J.  This  action  was  brought  by  the  plaintiff  in  error, 
a  citizen  of  Louisiana,  against  the  defendant,  a  citizen  of  New  Tork, 
in  the  circuit  court  for  the  district  of  Louisiana,  upon  a  writing  ob- 
ligatory, of  which  the  following  is  a  copy : 

**State  of  New  Yorky  County  of  New  York :  Know  all  men  by  these  presents, 
that  we,  Henry  S.  McComb,  of  Wilmington,  state  of  Delaware,  aud  Ex  Nor- 
ton, of  the  city  of  New  York,  state  of  New  York,  are  held  and  firmly  bound. 
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Jointly  and  severally,  unto  Bichard  Pritchard,  of  New  Orleans,  his  executors, 
administrators,  and  assigns,  in  the  sum  of  flfty-tive  thousand  (55,000)  dollars, 
lawful  money  of  the  United  States,  for  the  payment  whereof  we  bind  our- 
selves, our  heirs,  executors,  and  administrators  firmly  by  these  presents.  8 
Sealed  with  our  seals  and  dated^this  thirtieth  day  of  June,  A.  D.  eighteen  hun-T 
dred  and  seventy-four. 

*'  Whereas  the  aforesaid  Richard  Pritchard  has  signed  an  appeal  bond  as  one 
of  the  sureties  thereon,  jointly  and  severally,  on  behalf  of  the  defendant,  ap- 
pellant in  the  suit  of  /•  P.  Harriatm^  Jr,j  v.  TTie  New  Orleans^  Jackstm  A 
Great  Northern  Railroad  Co.,  No.  9,261  on  the  docket  of  the  seventh  district 
court  for  the  parish  of  Orleans: 

*«Now,  the  condition  of  the  above  obligation  is  such  that  if  the  aforesaid 
obligors  shall  hold  harmless  and  fully  indemnify  the  said  Richard  Pritchard 
against  all  loss  or  damage  arising  from  his  liability  as  surety  on  the  said  ap- 
peal bond,  then  this  obligation  shall  be  null  and  void ;  otherwise,  shall  remain 
in  full  force  and  effect.  H.  8.  MoComb.    [l.  s.] 

"  Ex  Norton.       [l.  s.]" 

Bichard  Pritchard,  of  whom  the  plaintiff  in  error  is  executrix,  had, 
on  November  20,  1872,  joined  in  a  bond  as  surety  for  the  New  Or- 
leans, Jackson  &  Great  Northern  Railroad  Company,  in  a  suspen- 
sive appeal  taken  by  the  latter  from  a  judgment  rendered  against  it 
in  favor  of  Harrison,  in  the  seventh  district  court  for  the  parish  of 
Orleans.  A  judgment  was  rendered  on  that  appeal  in  the  supreme 
court  of  the  state.  May  30,  1876,  against  the  railroad  company,  in 
satisfaction  of  which  Pritchard  became  liable  to  pay  and  did  pay  the 
amount,  to  recover  which  his  executrix  brought  this  action.  The 
condition  of  this  appeal  bond  was  that  the  railroad  company  ''shall 
prosecute  its  said  appeal  and  shall  satisfy  whatever  judgment  maybe 
rendered  against  it,  or  that  the  same  shall  be  satisfied  by  the  proceeds 
of  the  sale  of  its  estate,  real  or  personal,  if  it  be  cast  in  the  appeal; 
otherwise  that  the  said  Pritchard  et  ai.,  sureties,  shall  be  liable  in  its 
place."  The  defendant  set  up,  by  way  of  defense,  that  the  bond  of 
indemnity  sued  on  was  executed  and  delivered  by  him  to  Pritchard  in 
the  state  of  New  Tork,  and  without  any  consideration  therefor,  and 
that  by  the  laws  of  that  state  it  was  void  by  reason  thereof.  There 
was  evidence  on  the  trial  tending  to  prove  that  the  appeal  bond  was 
not  signed  by  Pritchard  at  the  instance  or  request  of  McGomb  or  Nor- 
ton, and  that  there  was  no  consideration  for  their  signing  and  execut- 
ing the  bond  of  indemnity  passing  at  the  time,  and  that  the  latter 
was  executed  and  delivered  in  New  Tork.  There  was  also  put  in 
evidence  the  provisions  of  the  Revised  Statutes  of  that  state,  (2  Bey. 
St.  406,)  as  follows; 
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^  **  Sec.  77.  In  every  action  upon  a  sealed  instrument,  and  when  a  set-off  is 
founded  upon  any  sealed  instrument,  the  seal  thereof  shall  only  be  presump- 
tive evidence  of  a  sufficient  consideration,  which  may  be  rebutted  in  the  same 
manner  and  to  the  same  extent  as  if  the  instrument  were  not  sealed. 

*'Sec.  78.  The  defense  allowed  by  the  last  section  shall  not  be  made  unless 
the  defendant  shall  have  pleaded  the  same,  or  shall  have  given  notice  thereof 
at  the  time  of  pleading  the  general  issue,  or  some  other  plea  denying  the  con- 
tract on  which  the  action  is  brought" 

At  the  request  of  the  defendant  the  circuit  court  charged  the  jury 
that  the  indemnifying  bond,  in  respect  to  its  validity  and  the  consid- 
eration requisite  to  support  it,  was  to  be  governed  by  the  law  of  New 
York,  and  not  of  Louisiana;  and  that  if  they  believed  from  the  evi- 
dence that  the  appeal  bond  signed  by  Bichard  Pritchard  as  surety 
was  not  signed  by  him  at  the  instance  or  request  of  McComb  and 
Norton,  or  either  of  them,  and  that  no  consideration  passed  between 
Pritchard  and  McGomb  and  Norton  for  the  signing  and  execution  of 
the  indemnifying  bond  by  them,  then  that  said  bond  was  void  for 
want  and  absence  of  any  consideration  valid  in  law  to  sustain  it, 
and  no  recovery  could  be  had  upon  it.  The  plaintiff  requested  the 
court  to  charge  the  jury  that  if  they  found  from  the  evidence  that  the 
consideration  for  the  indemnifying  bond  was  the  obligation  contracted 
by  Pritchard  as  surety  on  the  appeal  bond,  and  that  the  object  of 
the  indemnifying  bond  was  to  hold  harmless  and  indemnify  Pritchard 
from  loss  or  damage  by  reason  of  or  growing  out  of  said  appeal  bond^ 
then  that  the  consideration  for  said  indemnifying  bond  was  good  and 
valid,  and  is  competent  to  support  the  action  upon  the  bond  for  the 
recovery  of  any  such  loss  or  damage  sustained  by  Pritchard.  This 
request  the  court  refused.  Exceptions  were  duly  taken  to  these  rul- 
ings, which  are  now  assigned  for  error,  there  having  been  a  verdict 

S  and  judgment  for  the  defendant,  now  sought  to  be  reversed. 

*  *  It  is  claimed  on  behalf  of  the  plaintiff  in  error  that  by  the  law  of 
Louisiana  the  pre-existing  liability  of  Pritchard  as  surety  for  the  rail- 
road  company  would  be  a  valid  consideration  to  support  the  promise 
of  indemnity,  notwithstanding  Pritchard's  liability  had  been  incurred 
without  any  previous  request  from  the  defendant  below.  This  claim 
is  not  controverted,  and  is  fully  supported  by  the  citations  from  the 
Civil  Code  of  Louisiana  of  1870,  arts.  1898-1960,  and  the  decisions  of 
the  supreme  court  of  that  state.  Flood  v.  Thomas,  6  Martin,  (N.  S.) 
568;  N.  O.  Oas  Co.  v.  Paulding,  12  Eob.  878;  N.  0.  d  C.  R.  Co.  v. 
Chapman,  8  La.  Ann.  98;  Keane  v.  Ooldsmith,  12  La.  Aim.  660.  In 
the  ease  last  mentioned  it  is  said  that  ''the  contract  is,  in  its  nature. 
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one  of  personal  warranty,  recognized  by  articles  378  and  379  of 
the  Code  of  Practice."  And  it  was  there  held  that  a  right  of  action 
upon  the  bond  of  indemnity  accrued  to  the  obligee  when  his  liability 
became  fixed  as  surety  by  a  final  judgment,  without  payment  on  his 
part,  it  being  the  obligation  of  the  defendants  upon  the  bond  of  in- 
demnity to  pay  the  judgment  rendered  against  the  surety,  or  to  fur- 
nish him  the  money  with  which  to  pay  it. 

The  single  question  presented  by  the  record,  therefore,  is  whether  the 
law  of  New  York,  or  that  of  Louisiana,  defines  and  fixes  the  rights  and 
obligations  of  the  parties.  If  the  former  applies,  the  judgment  of  the 
court  below  is  correct;  if  the  latter,  it  is  erroneous.  The  argument  in 
support  of  the  judgment  is  simple,  and  may  be  briefly  stated.  It  is  that 
New  York  is  the  place  of  the  contract,  both  because  it  was  executed 
and  delivered  there,  and  because  no  other  place  of  performance  being 
either  designated  or  necessarily  implied,  it  was  to  be  performed  there; 
wherefore,  the  law  of  New  York,  as  the  lex  loci  contractus,  in  bothg 
senses  being  lex  loci  celehrationia  and  lex  loci  solutionis fTnxxst  apply! 
to  determine  not  only  the  form  of  the  contract,  but  also  its  validity. 
On  the  other  hand,  the  application  of  the  law  of  Louisiana  may  be 
considered  in  two  aspects,  as  the  lex  fori,  the  suit  having  been  brought 
in  a  court  exercising  jurisdiction  within  its  territory  and  administer- 
ing its  laws,  and  ai3  the  lex  loci  solutionis,  the  obligation  of  the  bond 
of  indemnity  being  to  place  the  fund  for  payment  in  the  hands  of  the 
surety,  or  to  repay  him  the  amount  of  his  advance,  in  the  place  where 
he  was  bound  to  discharge  his  own  liability. 

It  will  be  convenient  to  consider  the  applicability  of  the  law  of 
Louisiana,  first,  as  the  lex  fori,  and  thtA  as  the  lex  loci  solutionis. 

1.  The  lex  fori. 

The  circuit  court  of  the  United  States  sitting  in  the  district  of 
Louisiana,  in  a  cause  like  the  present,  in  which  its  jurisdiction  de- 
pends on  the  citizenship  of  the  parties,  adjudicates  their  rights  pre- 
cisely as  would  a  tribunal  of  the  state,  according  to  the  laws  of  the 
state;  so  that,  in  that  sense,  there  is  no  question  as  to  what  law  must 
be  administered.  But  in  case  of  contract  the  foreign  law  may,  by  the 
act  and  will  of  the  parties,  have  become  part  of  their  agreement,  and 
in  enforcing  this,  the  law  of  the  forum  may  find  it  necessary  to  give 
effect  to  a  foreign  law,  which,  without  such  adoption,  would  have  no 
force  beyond  its  own  territory. 

This,  upon  the  principle  of  comity,  for  the  purpose  of  promoting 
and  facilitating  international  intercourse,  and  within  limits  fixed  by 
its  own  public  policy,  a  civilized  state  is  accustomed  and  considers 
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itself  bound  to  do;  bat,  in  doing  so,  nevertheless  adheres  to  its  own 
system  of  formal  judicial  procedure  and  remedies.  And  thus  the  dis- 
tinction is  at  once  established  between  the  law  of  the  contract,  which 
may  be  foreign,  and  the  law  of  the  procedure  and  remedy,  which  must 
be  domestic  and  local.  In  respect  to  the  latter  the  foreign  law  is  re- 
jected; but  how  and  where  to  draw  the  line  of  precise  classification  it 
is  not  always  easy  to  determine. 

The  principle  is  that  whatever  relates  merely  to  the  remedy  and 
constitutes  part  of  the  procedure  is  determined  by  the  law  of  the 
S  forum,  for  matters  of  process  must  be  uniform  in  the  courts  of  the 
•  same  country;  but  whatever  goes  to  the'substance  of  the  obligation 
and  affects  the  rights  of  the  parties,  as  growing  out  of  the  contract  itself 
or  inhering  in  it  or  attaching  to  it,  is  governed  by  the  law  of  the  con- 
tract. 

The  rule  deduced  by  Mr.  Wharton  (Confl.  Laws,  §  401)  as  best 
harmonizing  the  authorities  and  effecting  the  most  judicious  result, 
and  which  was  cited  approvingly  by  Mr.  Justice  Hunt  in  Scudder  v. 
Union  Nat.  Bank,  91  D.  S.  411,  is  that  "obligations  in  respect  to  the 
mode  of  their  solemnization  are  subject  to  the  rule  locus  <u:tum  regit; 
in  respect  to  their  interpretation,  to  the  lex  loci  contractus ;  in  respect 
to  the  mode  of  their  performance,  to  the  law  of  the  place  of  their  per- 
formance. But  the  lex  fori  determines  when  and  how  such  laws, 
when  foreign,  are  to  be  adopted,  and,  in  all  oases  not  specified  above, 
4iupplies  the  applicatory  law."  This,  it  will  be  observed,  extends  the 
operation  of  the  lex  fori  beyond  the  process  and  remedy,  so  as  to 
embrace  the  whole  of  that  residuum  which  cannot  be  referred  to  other 
laws.  And  this  conclusion  is  obviously  just,  for  whatever  cannot, 
from  the  nature  of  the  case,  be  referred  to  any  other  law,  must  be 
determined  by  the  tribunal  having  jurisdiction  of  the  litigation,  ac- 
cording to  the  law  of  its  own  locality. 

Whether  an  assignee  of  a  chose  in  action  shall  sue  in  his  own  name 
or  that  of  his  assignor,  is  a  technical  question  of  mere  process,  and 
•determinable  by  the  law  of  the  forum;  but  whether  the  foreign  assign- 
ment, on  which  the  plaintiff  claims,  is  valid  at  all,  or  whether  it  is 
valid  against  the  defendant,  goes  to  the  merits  and  must  be  decided 
by  the  law  in  which  the  case  has  its  legal  seat.  Whart.  Confl.  Laws, 
§§  735,  736.  Upon  that  point  Judge  Kent,  in  the  case  of  Lodge  y. 
Phelps,  1  Johns.  Gas.  139;  2  Gaines,  Gas.  in  Error,  321,  said:  ''If 
the  defendant  has  any  defense  authorized  by  the  law  of  Connecticut, 
lei  him  show  it,  and  he  will  be  heard  in  one  form  of  action  as  well  as- 
in  the  other.  ** 
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It  is  to  be  noted,  however,  as  an  important  circumstance,  that  the 
same  claim  may  sometimes  be  a  mere  matter  of  process,  and  so  de-- 
terminable  by  the  law  of  the  forum,  and  sometimes  a  matter  of  sub-^ 
stance  going  to  the  meriiSy  and  therefore  determinable  by  the  law  of 
the  contract.  That  is  illustrated  in  the  application  of  the  defense 
arising  upon  the  statute  of  limitations.  In  the  courts  of  England !» 
and  America,  that*defense  is  governed  by  the  law  of  the  forum,  as*^ 
being  a  matter  of  mere  procedure ;  while  in  continental  Europe,  the 
defense  of  prescription  is  regarded  as  going  to  the  substance  of  the 
contract,  and  therefore  is  governed  by  the  law  of  the  seat  of  the  obli- 
gation. ''According  to  the  true  doctrine,"  says  Savigny,  (Private 
Int.  Law,  by  Guthrie,  201,)  "the  local  law  of  the  obligation  must  de- 
termine as  to  the  term  of  prescription,  not  that  of  the  place  of  the 
action;  and  this  rule,  which  has  jast  been  laid  down  in  respect  to 
exceptions  in  general,  is  further  confirmed,  in  the  case  of  prescription, 
by  the  fact  that  the  various  grounds  on  which  it  rests  stand  in  con- 
nection with  the  substance  of  the  obligation  itself.**  In  this  view 
Westlake  concurs,  (Private  Int.  Law,  Ed.  1858,  §  350,)  who  puts  it, 
together  with  the  case  of  a  merger  in  another  cause  of  action,  the  oc- 
currence of  which  will  be  determined  by  the  law  of  the  former  cause, 
(Bryana  v.  Dunseth,  1  Martin,  N.  S.  412,)  as  equal  instances  of  the 
liability  to  termination  inherent  by  the  lex  contractus.  But  notwith- 
standing the  contrary  doctrine  of  the  courts  of  England  and  this 
country,  when  the  statute  of  limitations  of  a  particular  country  not 
only  extinguishes  the  right  of  action,  but  the  claim  or  title  itself,  ipio 
facto,  and  declares  it  a  nullity  after  the  lapse  of  the  prescribed 
period,  and  the  parties  have  been  resident  within  the  jurisdiction  dur- 
ing the  whole  of  that  period,  so  that  it  has  actually  and  fully  operated 
upon  the  case,  it  must  be  held,  as  it  was  considered  by  Justice  Stobt, 
(Confl.  Laws,  §  582,)  to  be  an  extinguishment  of  the  debt,  wherever 
an  attempt  might  be  made  to  enforce  it.  That  rule,  as  he  says,  has 
the  direct  authority  of  this  court  in  its  support  in  Shelby  v.  Ouy^  11 
Wheat.  361-371;  its  correctness  was  recognized  by  Chief  Justice 
TiNDAL  in  Ruber  v.  Steinei,  2  Bing.  N.  C.  202-211;  and  it  is  spoken 
of  by  Lord  Brougham  in  Don  v.  Lippmann,  5  Clark  &  F.  16,  as  "the 
excellent  distinction  taken  by  Mr.  Justice  Stort."  Walworth  v.  RoiUh, 
14  La.  Ann.  205.  The  same  principle  was  applied  by  the  supreme 
court  of  Ohio  in  the  case  of  the  P.,  C.  d  St.  L.  Ry.  Co.  v.  Hine*s  AdnCx, 
25  Ohio  St.  629,  where  it  was  held  that  under  the  act  requiring  com- 
pensation for  causing  death  by  wrongful  act,  neglect,  or  default,  g 
which  gave  a  right  of 'action,  provided  such  action  should  be  com-T 
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menced  within  two  years  after  the  death  of  sach  deceased  person, 
the  proviso  was  a  condition  qualifying  the  right  of  action,  and  not  a 
mere  limitation  on  the  remedy.  Bonte  v.  Taylor,  24  Ohio  St.  628. 
The  principle  that  what  is  apparently  mere  matter  of  remedy  in 
some  circumstances,  in  others,  where  it  touches  the  substance  of  the 
controversy,  becomes  matter  of  right,  is  familiar  in  our  constitutional 
jurisprudence  in  the  application  of  that  provision  of  the  constitution 
of  the  United  States  which  prohibits  the  passing  by  a  state  of  any 
law  impairing  the  obligation  of  contracts ;  for  it  has  been  uniformly^ 
held  that  "any  law  which  in  its  operation  amounts  to  a  denial  or  ob- 
struction of  the  rights  accruing  by  a  contract,  though  professing  to 
act  only  on  the  remedy,  is  directly  obnoxious  to  the  prohibition  of  the 
constitution."  McCracken  v.  Hayward,  2  How.  612;  Cooley,  Const. 
Lim.  285.  Hence  it  is  that  a  vested  right  of  action  is  property  in  the 
same  sense  in  which  tangible  things  are  property,  and  is  equally  pro- 
tected against  arbitrary  interference.  Whether  it  springs  from  con- 
tract or  from  the  principles  of  the  common  law,  it  is  not  competent 
for  the  legislature  to  take  it  away.  A  vested  right  to  an  existing 
defense  is  equally  protected,  saving  only  those  which  are  based  on 
informalities  not  affecting  substantial  rights,  which  do  not  touch  the 
substance  of  the  contract  and  are  not  based  on  equity  and  justice. 
CJooley,  Const.  Lim.  862-369. 

The  general  rule,  as  stated  by  Story,  (Confl.  Laws,  §  831,)  is  that 
a  defense  or  discharge,  good  by  the  law  of  the  place  where  the  con- 
tract is  made  or  is  to  be  performed,  is  to  be  held  of  equal  validity  in 
every  other  place  where  the  question  may  come  to  be  litigated.  Thus 
infancy,  if  a  valid  defense  by  the  lex  loci  contractus,  will  be  a  valid 
defense  everywhere.  Thompson  v.  Ketcham,  8  Johns.  146 ;  Male  v. 
Roberts,  8  Esp.  163.  A  tender  and  refusal,  good  by  the  same  law, 
either  as  a  full  discharge  or  as  a  present  fulfillment  of  the  contract, 
will  be  respected  everywhere.  Warder  v.  Arell,  2  Wash.  (Va.)  282. 
Payment  in  paper-money  bills,  or  in  other  things,  if  good  by  the 
^  same  law,  will  be  deemed  a  sufficient  payment  everywhere.  1  Brown, 
?Ch.  376;  Searight  v.  Calbraith*4^  Dall.  825;  BarsUch  ▼.  Atwater, 
1  Conn.  409.  And,  on  the  other  hand,  where  a  payment  by  nego- 
tiable bills  or  notes  is,  by  the  lex  loci,  held  to  be  conditional  payment 
only,  it  will  be  so  held  even  in  states  where  such  payment  under  the 
domestic  law  would  be  held  absolute.  So,  if  by  the  law  of  the  place 
of  a  contract  equitable  defenses  are  allowed  in  favor  of  the  maker  of 
a  negotiable  note,  any  subsequent  indorsement  will  not  change  his 
rights  in  regard  to  the  holder.     The  latter  must  take  it  cum  onere* 
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Ory  V.  Winter,  16  Martin,  277;    Evans  v.  Gray,  12  Martin,  475; 
Chartus  v.  Caines,  16  Martin,  1;  Story,  Gonfl.  Laws,  §  332. 

On  the  other  hand,  the  law  of  the  forum  determines  the  form  of 
the  action,  as  whether  it  shall  be  assumpsit,  covenant,  or  debt. 
Warren  v.  Lynch,  6  Johns.  239;  Andrews  ▼.  Herriot,  4  Cow.  608; 
Trasher  v.  Everhart,  3  Gill.  &  J.  234;  Adams  v.  Ker,  1  Bos.  &  P.  860; 
Bank  of  U.  S.  v.  Donally,  8  Pet.  361;  Douglas  v.  Oldham,  6  N.  H. 
150.  In  Le  Roy  v.  Beard,  8  How.  461,  where  it  was  held  that  as- 
sumpsit, and  not  covenant,  was  the  proper  form  of  action  brought  in 
New  York  upon  a  covenant  executed  and  to  be  performed  in  Wiscon- 
sin, and  by  its  laws  sealed  as  a  deed,  but  which  in  the  former  was 
not  regarded  as  sealed,  it  was  said  by  this  court  that  it  was  so  decided 
"without  impairing  at  all  the  principle  that  in  deciding  on  the  obli- 
gation of  the  instrument  as  a  contract,  and  not  the  remedy  on  it 
elsewhere,  the  law  of  Wisconsin,  as  the  lex  loci  contractus,  must 
govern."  It  also  regulates  all  process,  both  mesne  and  final.  Ogdcn 
V.  Saunders,  12  Wheat.  213;  Mason  v.  Haile,  Id.  870;  Beers  v. 
Haughton,  9  Pet.  369;  Von  Hoffman  v.  Quincy,  4  Wall.  553.  It  also 
may  admit,  as  a  part  of  its  domestic  procedure,  a  set-off,  or  com- 
pensation of  distinct  causes  of  action  between  the  parties  to  the  suit, 
though  not  admissible  by  the  law  of  the  place  of  the  contract.  Story, 
Confl.  Laws,  §  574;  Gibbsy.  Howard,  2  N.  H.  296;  Buggies  Y.Keeler, 
8  Johns.  263.  But  this  is  not  to  be  confounded,  as  it  was  in  the  case 
of  Second  Nat.  Bank  of  Cincinnati  v.  Hemingray,  81  Ohio  St.  168, 
with  that  of  a  limited  negotiability,  by  which  the  right  of  set-off  be- 
tween the  original  parties  is  preserved  as  part  of  the  law  of  the  con-  J 
tract,  notwithstanding  an  assignment.  The  rules  of  •evidence  ar«r 
also  supplied  by  the  law  of  the  forum.  Wilcox  y.  Hunt,  18  Pet.  878; 
Yates  V.  Thompson,  3  Clark  &  F.  644;  Bain  v.  Whitehaven,  etc.,  By. 
Co.  8  H.  of  L.  Cas.  1 ;  DonY.  Lippmann,  3  Clark  &  F.  1. 

In  Yates  v.  Thompson,  supra,  it  was  decided  by  the  house  of  lords 
that  in  a  suit  in  a  Scotch  court,  to  adjudge  the  succession  to  person- 
alty of  a  decedent  domiciled  in  England,  where  it  was  admitted  that 
the  English  law  governed  the  title,  nevertheless  it  was  proper  to  re- 
ceive in  evidence,  as  against  a  will  of  the  decedent,  duly  probated  in 
England,  a  second  will  which  had  not  been  proved  there,  and  was  not 
receivable  in  English  courts  as  competent  evidence,  because  such  a 
paper,  according  to  Scottish  law,  was  admissible.  In  the  case  of 
HoadUy  v.  Northern  Transp.  Co.  115  Mass.  304,  it  was  held  that  if 
the  law  of  the  place,  where  a  contract  signed  only  by  the  carrier  is 
made  for  the  carriage  of  goods,  requires  evidence  other  than  the  mere 
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receipt  by  the  shipper  to  show  his  assent  to  its  terms,  and  the  law  of 
the  plaoe  where  the  suit  is  brought  presumes  oonolusively  such  as- 
sent from  acceptance  without  dissent,  the  question  of  assent  is  a  ques- 
tion of  evidence,  and  is  to  be  determined  by  the  law  of  the  place 
where  the  suit  is  brought.  In  a  suit  in  Connecticut  against  the  in- 
dorser  on  a  note  made  and  indorsed  in  New  Tork,  it  was  held  that 
parol  evidence  of  a  special  agreement,  different  from  that  imputed 
by  law,  would  be  received  in  defense,  although  by  the  law  of  the  lat- 
ter state  no  agreement  different  from  that  which  the  law  implies  from 
a  blank  indorsement  could  be  proved  by  parol.  Downer  v.  Chese- 
brought  36  Conn.  39.  And  upon  the  same  principle  it  has  been  held 
that  a  contract,  valid  by  the  laws  of  the  place  where  it  is  made,  al- 
though not  in  writing,  will  not  be  enforced  in  the  courts  of  a  country 
where  the  statute  of  frauds  prevails,  unless  it  is  put  in  writing.  Le* 
roux  V.  Brown,  12  C.  B.  801.  But  where  the  law  of  the  forum  and 
that  of  the  place  of  the  execution  of  the  contract  coincide,  it  will  be 
enforced,  although  by  the  law  of  the  place  of  performance  required  to 
be  in  writing,  as  was  the  case  of  Scudder  v.  Union  Nat.  Bank,  91 
U.  S.  406,  because  the/arm  of  the  contract  is  regulated  by  the  law  of 
the  place  of  its  celebration,  and  the  evidence  of  it  by  that  of  the 
forum. 
N  The  case  of  Williams  v.  Haines,  27  Iowa,  251,  was  an  action  upon 
•  a  note*executed  in  Maryland,  and,  so  far  as  appears  from  the  report, 
payable  there,  where  the  parties  thereto  then  resided,  and  which  was 
a  sealed  instrument,  according  to  the  laws  of  that  state,  in  support 
of  which  those  laws  conclusively  presumed  a  valid  consideration.  By 
the  laws  of  Iowa,  to  such  an  instrument  the  want  of  consideration 
was  allowed  to  be  proved  as  a  defense.  It  was  held  by  the  supreme 
court  of  that  state,  in  an  opinion  delivered  by  Chief  Justice  Dillon, 
that  the  law  of  Iowa  related  to  the  remedy  merely,  without  impair* 
ing  the  obligation  of  the  contract,  and,  as  the  lex  fori,  must  govern 
the  case.  He  said:  "Respecting  what  shall  be  good  defenses  to 
actions  in  this  state,  its  courts  must  administer  its  own  laws  and  not 
those  of  other  states.  The  common-law  rules  do  not  so  inhere  in 
the  contract  as  to  have  the  portable  quality  ascribed  to  them  by  the 
plaintiff's  counsel,  much  less  can  they  operate  to  override  the  plain 
declaration  of  the  legislative  will.**  The  point  of  this  decision  is  in- 
corporated by  Mr.  Wharton  into  the  text  of  his  Treatise  on  the  Con- 
flict of  Laws,  §  788,  and  the  case  itself  is  referred  to  in  support  of 
it.  He  deduces  the  same  conclusion  from  those  cases,  already  re- 
ferred to,  which  declare  that  aesumpeit  is  the  only  fonn  of  action 
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that  can  be  brought  upon  an  instrument  Tvhich  is  not  under  seal,  ac- 
cording to  the  laws  of  the  forum,  although  by  the  law  of  the  place 
where  it  was  executed,  or  was  to  be  performed,  it  would  be  regarded 
as  under  seal,  in  which  debt  or  covenant  would  lie,  on  the  ground 
that  a  plea  of  want  or  failure  of  consideration  is  recognized  as  a  de- 
fense in  all  actions  of  assumpsit.     Whart.  Confl.  Laws,  §  747. 

If  the  proposition  be  sound,  itd  converse  is  equally  so;  and  the  law 
of  the  place  where  a  suit  may  happen  to  be  brought  may  forbid  the 
impeachment  of  a  contract,  for  want  of  a  valid  consideration,  which, 
by  the  law  of  the  place  of  the  contract,  might  be  declared  invalid  on 
that  account. 

We  cannot,  however,  accept  this  conclusion.  The  question  of  con- 
sideration, whether  arising  upon  the  admissibility  of  evidence  or  pre- 
sented as  a  point  in  pleading,  is  not  one  of  procedure  and  remedy. 
It  goes  to  the  substance  of  the  right  itself,  and  belongs  to  the  consti- 
tution of  the  contract.  The  difference  between  the  law  of  Louisiana  % 
and  that  of  New  York,  presented  *in  this  case,  is  radical,  and  gives  ^ 
rise  to  the  inquiry,  what,  according  to  each,  are  the  essential  elements 
of  a  valid  contract,  determinable  only  by  the  law  of  its  seat;  and 
not  that  other,  what  remedy  is  provided  by  the  law  of  the  place  where 
the  suit  has  been  brought  to  recover  for  the  breach  of  its  obligation. 

On  this  point,  what  was  said  in  the  case  of  Tlie  Gaetano  and  Maria, 
L.  B.  7  Prob.  Div.  137,  is  pertinent.  In  that  case  the  question  was 
whether  the  English  law,  which  was  the  law  of  the  forum,  or  the  Italian 
law,  which  was  the  law  of  the  flag,  should  prevail,  as  to  the  validity  of  a 
hypothecation  of  the  cargo  by  the  master  of  the  ship.  It  was  claimed 
that  because  the  matter  to  be  proved  was,  whether  there  was  a  ne- 
•cessity  which  justified  it,  it  thereby  became  a  matter  of  procedure,  as 
being  a  matter  of  evidence.  Lord  Justice  Brett  said :  '*Now,  the 
manner  of  proving  the  facts  is  matter  of  evidence,  and,  to  my  mind, 
is  a  matter  of  procedure,  but  the  facts  to  be  proved  are  not  matters 
of  procedure;  they  are  matters  with  which  the  procedure  has  to 
Jeal." 

It  becomes  necessary,  therefore,  to  consider  the  applicability  of  the 
law  of  Louisiana  as — 

2.  The  lex  loci  solutionis. 

The  phrase  lex  loci  contractus  is  used,  in  a  double  sense,  to  mean, 
sometimes,  the  law  of  the  place  where  a  contract  is  entered  into ; 
sometimes,  that  of  the  place  of  its  performance.  And  when  it  is  em- 
ployed to  describe  the  law  of  the  seat  of  the  obligation,  it  is,  on  that 
account,  confusing.     The  law  we  are  in  search  of,  which  is  to  decide 
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upon  the  nature,  interpretation,  and  validity  of  the  engagement  in 
question,  is  that  which  the  parties  have,  either  expressly  or  presump- 
tively, incorporated  into  their  contract  as  constituting  its  obligation. 
It  has  never  been  better  described  than  it  was  incidentally  by  Chief 
Justice  Mabshall  in  Wayman  v.  Southard,  10  Wheat.  48,  where  he 
defined  it  as  a  principle  of  universal  law — "the  principle  that  in  every 
forum  a  contract  is  governed  by  the  law  with  a  view  to  which  it  was 
made.''  The  same  idea  had  been  expressed  by  Lord  Mansfield  in 
Robinson  v.  Bland,  2  Burr.  1077.  "The  law  of  the  place,"  he  said, 
"can  never  be  the  rule  where  the  transaction  is  entered  into  with  an 
io  express  view  to  the  law  of  another  country,  as  the  rule  by  which  it 
•  is  to  be  governed.'*  And  in  Lloyd  v.  Guibert,  L.  E.  1  Q.  B.  120,* in 
the  court  of  exchequer  chamber,  it  was  said  that  "it  is  necessary  to 
consider  by  what  general  law  the  parties  intended  that  the  transaction 
should  be  governed,  or,  rather,  by  what  general  law  it  is  just  to  pre- 
sume that  they  have  submitted  themselves  in  the  matter."  Le  Bre- 
ton V.  Miles,  8  Paige,  261. 

It  is  upon  this  ground  that  the  presumption  rests  that  the  con- 
tract is  to  be  performed  at  the  place  where  it  is  made,  and  to  be 
governed  by  its  laws,  there  being  nothing  in  its  terms,  or  in  the  ex- 
planatory circumstances  of  its  execution,  inconsistent  with  that  inten- 
tion. So,  Phillimore  says,  (4  Int.  Law.  469 :)  "It  is  always  to  be 
remembered  that  in  obligations  it  is  the  will  of  the  contracting  parties, 
and  not  the  law,  which  fixes  the  place  of  fulfillment — whether  that 
place  be  fixed  by  express  words  or  by  tacit  implication — as  the  place  to 
the  jurisdiction  of  which  the  contracting  parties  elected  to  submit 
themselves."  The  same  author  concludes  his  discussion  of  the  par- 
ticular topic  (4  Int.  Law,  §  654,  pp.  470-471)  as  follows :  "As  all  the 
foregoing  rules  rest  upon  the  presumption  that  the  obligor  has  volun- 
tarily submitted  himself  to  a  particular  local  law,  that  presumption 
may  be  rebutted,  either  by  an  express  declaration  to  the  contrary,  or 
by  the  fact  that  the  obligation  is  illegal  by  that  particular  law,  though 
legal  by  another.  The  parties  cannot  be  presumed  to  have  contem- 
plated a  law  which  would  defeat  their  engagements."  This  rule,  if 
universally  applicable, — which  perhaps  it  is  not, — though  founded  on 
the  maxim,  ut  res  magis  valeat  quam  percat  would  be  decisive  of  the 
present  controversy,  as  conclusive  of  the  question  of  the  application 
of  the  law  of  Louisiana,  by  which  alone  the  undertaking  of  the  obligor 
can  be  upheld.  At  all  events,  it  is  a  circumstance  highly  persuasive 
in  its  character  of  the  presumed  intention  of  the  parties,  and  entitled 
to  prevail,  unless  controlled  by  more  express  and  positive  proofs  of  a 
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contrary  intent.  It  was  expressly  referred  to  as  a  decisive  principle 
in  BeU  y.  Packard,  69  Me.  Ill,  altboagh  it  cannot  be  regarded  as  the 
foundation  of  the  judgment  in  that  case.  MiUiken  y.  Pratt,  125  Mass. 
874.  I 

*  If  now  we  examine  the  terms  of  the  bond  of  indemnity,  and  the  • 
situation  and  relation  of  the  parties,  we  shall  find  conclusive  corrob- 
oration  of  the  presumption  that  the  obligation  was  entered  into  in 
view  of  the  laws  of  Louisiana. 

The  antecedent  liability  of  Pritohard,  as  surety  for  the  railroad 
company  on  the  appeal  bond,  was  confessedly  contracted  in  that 
state,  according  to  its  laws,  and  it  was  there  alone  that  it  could  be 
performed  and  discharged.  Its  undertaking  was  that  Pritchard 
should,  in  certain  contingencies,  satisfy  a  judgment  of  its  courts. 
That  could  be  done  only  within  its  territory  and  according  to  its 
laws.  The  condition  of  the  obligation,  which  is  the  basis  of  this  ac- 
tion, is  that  McGomb  and  Norton,  the  obligors,  shall  hold  harmless 
and  fully  indemnify  Pritchard  against  all  loss  or  damage  arising  from 
his  liability  as  surety  on  the  appeal  bond.  A  judgment  was,  in  fact, 
rendered  against  him  on  it  in  Louisiana.  There  was  but  one  way  in 
which  the  obligors  in  the  indemnity  bond  could  perfectly  satisfy  its 
warranty.  That  was,  the  moment  the  judgment  was  rendered  against 
Pritchard  on  the  appeal  bond,  to  come  forward  in  his  stead,  and,  by 
payment,  to  extinguish  it.  He  was  entitled  to  demand  this  before 
any  payment  by  himself,  and  to  require  that  the  fund  should  be  forth- 
coming  at  the  place  where  otherwise  he  could  be  required  to  pay  it. 
Even  if  it  should  be  thought  that  Pritchard  was  bound  to  pay  the 
judgment  recovered  against  himself,  before  his  right  of  recourse  ac- 
crued upon  the  bond  of  indemnity,  nevertheless  he  was  entitled  to  be 
reimbursed  the  amount  of  his  advance  at  the  same  place  where  he 
had  been  required  to  make  it.  So  that  it  is  clear,  beyond  any  doubt, 
that  the  obligation  of  the  indemnity  was  to  be  fulfilled  in  Louisiana, 
and,  consequently,  is  subject,  in  all  matters  affecting  its  construction 
and  validity,  to  the  law  of  that  locality. 

This  construction  is  abundantly  sustained  by  the  authority  of  judi- 
cial decisions  in  similar  cases. 

In  Irvine  y.  Barrett,  2  Grant,  (Pa.)  Gas.  73,  it  was  decided  that 
where  a  security  is  given  in  pursuance  of  a  decree  of  a  court  of  jus- 
tice, it  is  to  be  construed  according  to  the  intention  of  the  tribunal 
which  directed  its  execution,  and,  in  contemplation  of  law,  is  to  beg 
performed  at  the  place  where  the  oourt^exercises  its  jurisdiction;  and^ 
y.l— 8 
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that  a  bond  given  in  another  state,  as  collateral  to  such  an  obliga- 
tion, is  controlled  by  the  same  law  which  controls  the  principal  in- 
debtedness. In  the  case  of  Penobscot  dt  K.  R,  Co.  v.  BarUett,  12 
Cray,  244,  the  supreme  judicial  court  of  Massachusetts  decided  that 
a  contract  made  in  that  state  to  subscribe  to  shares  in  the  capital 
stock  of  a  railroad  corporation  established  by  the  laws  of  another 
state,  and  having  their  road  and  treasury  there,  is  a  contract  to  be 
performed  there,  and  is  to  be  construed  by  the  laws  of  that  state. 
In  Lanuue  v.  Barker^  3  Wheat.  146,  this  court  declared  that  "where 
a  general  authority  is  given  to  draw  bills  from  a  certain  place,  on 
account  of  advances  there  made,  the  undertaking  is  to  replace  the 
money  at  that  place." 

The  case  of  Coxy.  U.  S.  6  Pet.  172,  was  an  action  upon  the  offi- 
cial bond  of  a  navy  agent.  The  sureties  contended  that  the  United 
States  were  bound  to  divide  their  action,  and  take  judgment  against 
each  surety  only  for  his  proportion  of  the  sum  due,  according  to  the 
laws  of  Louisiana,  considering  it  a  contract  made  there,  and  to  be 
governed  in  this  respect  by  the  law  of  that  state.  The  court,  how- 
ever, said :  "But  admitting  the  bond  to  have  been  signed  at  New  Or- 
leans, it  is  very  clear  that  the  obligations  imposed  upon  the  parties 
thereby  looked  for  its  execution  to  the  city  of  Washington.  It  is  im* 
material  where  the  services  as  navy  agent  were  to  be  performed  by 
Hawkins.  His  accountability  for  non-performance  was  to  be  at  the 
seat  of  government.  He  was  bound  to  account,  and  the  sureties  un- 
dertook that  he  should  account,  for  all  public  moneys  received  by  him, 
with  such  officers  of  the  government  of  the  United  States  as  are  duly 
authorized  to  settle  and  adjust  his  accounts.  The  bond  is  given  with 
reference  to  the  laws  of  the  United  States  on  that  subject.  And  such 
accounting  is  required  to  be  with  the  treasury  department  at  the 
seat  of  government;  and  the  navy  agent  is  bound  by  the  very  terms 
of  the  bond  to  pay  over  such  sum  as  may  be  found  due  to  the  United 
States  on  such  settlement;  and  such  paying  over  must  be  to  the 
3  treasury  department,  or  in  such  manner  as  shall  be  directed  by  the 
•  secretary.  The  bond  is,  therefore,  in  every  point  of  view  in  which*it 
can  be  considered,  a  contract  to  be  executed  at  the  city  of  Washing- 
ton, and  the  liability  of  the  parties  must  be  governed  by  the  rules  of 
the  common  law."  This  decision  was  repeated  in  Duncan  v.  U.  S. 
7  Pet.  436. 

These  cases  were  relied  on  by  the  supreme  court  of  New  York  in 
the  case  of  Kentucky  v.  Bassford,  6  Hill,  526.  That  was  an  action 
upon  a  bond  executed  in  New  Tork  conditioned  for  the  faithful  per- 
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fonnance  of  the  daties  enjoined  by  a  law  of  Eentaoky  anthorizing 
the  obligees  to  sell  lottery  tickets  for  the  benefit  of  a  college  in  that 
state.  It  was  held  that  the  stipulations  of  the  bond  were  to  be  per- 
formed in  Eentncky,  and  that,  as  it  was  valid  by  the  laws  of  that 
Btate^  the  courts  of  New  Tork  would  enforce  it,  notwithstanding  it 
would  be  illegal  in  that  state. 

The  case  of  BoyU  y.  Zacharie,  6  Pet.  685,  is  a  direct  authority 
upon  the  point.  There  Zacharie  and  Turner  were  resident  merchants 
at  New  Orleans,  and  Boyle  at  Baltimore.  The  latter  sent  his  ship  to 
New  Orleans,  consigned  to  Zacharie  and  Turner,  where  she  arrived, 
and,  having  landed  her  cargo,  the  latter  procured  a  freight  for  her  to 
Liverpool.  When  she  was  ready  to  sail  she  was  attached  by  process 
of  law  at  the  suit  of  certain  creditors  of  Boyle,  and  Zacharie  and 
Turner  procured  her  release  by  becoming  security  for  Boyle  on  the 
attachment.  Upon  information  of  the  facts  Boyle  promised  to  in* 
demnify  them  for  any  loss  they  might  sustain  on  that  account. 
Judgment  was  rendered  against  them  on  the  attachment  bond,  which 
they  were  compelled  to  pay,  and  brought  suit  against  Boyle  in  the 
circuit  court  for  Maryland,  upon  his  promise  of  indemnity,  to  recover 
the  amount  they  had  been  compelled  to  pay.  A  judgment  was  ren- 
dered by  confession  in  that  cause,  and  a  bill  in  equity  was  subse- 
quently filed  to  enjoin  further  proceedings  on  it,  in  the  course  of  which 
various  questions  arose  among  them  whether  the  promise  of  indem- 
nity was  a  Maryland  or  a  Louisiana  contract.  Mr.  Justice  Stort, 
delivering  the  opinion  of  the  court,  said:  ''Such  a  contract  would  be 
understood  by  all  parties  to  be  a  contract  made  in  the  place  where 
the  advance  was  to  be  made,  and  the  payment,  unless  otherwise  stip- 
ulated, would  also  be  understood  to  be  made  there ;"  "that  the  con- 
tract would  dearly  refer  for  its  execution  to  Louisiana."  $ 
*  The  very  point  was  also  decided  by  this  court  in  Bell  v.  Bruen,  1  • 
How.  169.  That  was  an  action  upon  a  guaranty  written  by  the  de- 
fendant in  New  Tork,  addressed  to  the  plaintififs  in  London,  the  lat- 
ter having  made  advances  in  the  latter  place  of  a  credit  to  Thorn. 
The  operative  language  of  the  guaranty  was  ''that  you  may  consider 
this,  as  well  as  any  and  every  other  credit  you  may  open  in  his  favor, 
as  being  under  my  guaranty.  **  The  court  said :  "It  was  an  engage- 
ment to  be  executed  in  England,  and  must  be  construed  and  have 
effect  according  to  the  laws  of  that  country;**  citing  Bank  of  U.  S.  v 
Daniel,  13  Pet.  64.  As  the  money  was  advanced  in  England,  the 
guaranty  required  that  it  should  be  replaced  there,  and  that  is  the 
precise  nature  of  the  obligation  in  the  present  case.    Pritchard  could 
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only  be  indemnified  against  lose  and  damage  on  account  of  his  lia- 
bility on  the  appeal  bond,  by  having  funds  placed  in  his  hands  in 
Louisiana  wherewith  to  discharge  it,  or  by  being  repaid  there  the 
amount  of  his  advance.  To  the  same  effect  is  WoodhiM  v.  Wagner, 
Baldw.  296. 

We  do  not  hesitate,  therefore,  to  decide  that  the  bond  of  indemnity 
sued  on  was  entered  into  with  a  view  to  the  law  of  Louisiana  as  the 
place  for  the  fulfillment  of  its  obligation;  and  that  the  question  of  its 
validity,  as  depending  on  the  character  and  sufficiency  of  the  con- 
sideration, should  be  determined  by  the  law  of  Louisiana,  and  not 
that  of  New  Tork. 

For  error  in  its  rulings  on  this  point,  consequently,  the  judgment 
of  the  circuit  court  is  reversed^  with  directions  to  grant  a  new  trial. 
New  trial  ordered. 


<106  U.  B.  842) 

Amis  and  others  v.  Quimbt. 

(November  13. 1881) 

WmrnDi  IirarRiniBiiT^PBOOF  of  Eiscutiov  ~-  Euouted  oir  8uin>AT«-Svi- 

lUOIGB  OV  QUALITT  OV  GOODS— GHABeS  €9  OOUBT— BbVXBW 
OV  JUDGMSHT  OH  WbIT  OV   EbBOB. 

JL  mie  of  court  governing  the  pleadings  and  practice  la  Michigan,  provides  that 
where  a  defendant  inaiats  on  a  claim  by  way  of  tet-off,  founded  on  a  written 
Instrament,  he  cannot  '*  be  pat  to  the  proof  of  the  ezecation  of  the  Instmment 
or  the  handwriting  "  of  the  opposite  party,  unless  an  affldayit  is  filed  **  denying 
the  same. "  HM^  that  the  want  of  such  affldayit  does  not  prevent  the  plaintiff 
from  showing  that  such  an  Instrument,  dated  January  2d,  was  executed  on 
Sunday,  Januaiy  1st.  EM,  aUo,  that  the  want  of  such  affidavit  does  not  pre- 
Tont  the  plaintiff  from  showing  that  his  duplicate  of  an  instnmient  executed 
in  duplicate  by  him  and  the  defendant  differed  in  its  contents  from  the  one 
retained  by  the  defendant. 

The  quaUty  of  goods  furnished  at  a  glTcn  time  by  the  plaintiff  to  the  defendant 
being  in  question,  it  is  competent  for  the  plaintiff  to  show  that  the  quality  of 
like  articles  furnished  at  the  same  time  by  him  to  another  party  was  good,  if 
such  evidence  be  followed  by  eridence  that  the  goods  furnished  by  him  at  that 
time  to  such  other  party  and  the  goods  furnished  by  him  at  that  time  to  the 
defendant  were  of  the  same  kind  and  quality. 

Where  the  state  of  the  eridence  is  such  that  there  Is  no  question  for  the  Jury  as  to 
a  given  matter,  a  chaige  and  a  refusal  to  charge  in  regard  to  such  matter  are 
not  erroneous,  because  they  work  no  injury  to  the  party  excepting. 

A  charge  that  whUe  the  plaintiff  could  not  recover  for  any  more  goods  than  his 
biU  of  particulars  sets  forth,  he  was  not  bound  by  a  mistake  in  carrying  out 
the  rate  or  price,  but  could  show  what  be  was  actually  to  have,  it  not  appear* 
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lag  bj  the  record  what  w^re  the  contents  of  the  bill  of  pftrticulan,  but  it  ap- 
pearing tliat  the  plaintiff  claimed  there  was  a  mistake  in  it  in  that  respect, 
hM  not  to  have  been  erroneous. 
Aiter  this  court  has  reversed  a  judgment  and  ordered  a  new  trial,  and  the  new 
trial  has  been  had,  with  a  second  Judgment,  this  court  cannot,  on  a  writ  of 
error  to  review  the  second  Judgment,  review  its  own  Judgment  on  the  first  writ 
of  error. 

In  Error  to  the  Ciroait  Court  of  the  United  States  for  the  Western 
District  of  Michigan. 

M.  J.  Smiley,  for  plaintiffs  in  error. 

L.  D.  Norris,  for  defendant  in  error.  9 

*  Blatchfobd,  J.  The  defendant  in  error  brought  this  suit  against  * 
the  plaintiffs  in  error  in  July,  1872,  in  a  court  of  the  state  of  Michigan. 
It  was  removed  into  the  circuit  court  for  the  western  district  of  Mich- 
igan in  August,  1872,  before  the  declaration  was  filed.  The  action 
is  assumpsit.  The  declaration  claims  $25,000  for  goods  sold  and 
delivered,  and  a  like  amount  for  money  had  and  received,  and  $15,- 
000  for  interest.  The  plea  was  non-assumpsit,  with  a  notice  of  set- 
off to  the  amount  of  $25,000,  and  a  notice  that  the  goods  alleged  to 
have  been  furnished  by  the  plaintiff  were  furnished  under  a  special 
contract  that  they  were  to  be  of  first-class  quality,  and  that  they  were 
not.  A  further  notice  under  the  plea  alleged  that  the  goods  furnished 
were  furnished  under  three  several  contracts,  made  January  2,  1865, 
January  27,  1866,  and  December  26,  1866,  for  the  furnishing  by  the 
plaintiff  to  the  defendants  of  shovel  handles;  and  that  the  plaintiff  did 
not  fulfill  the  contracts  as  to  the  quality  of  the  handles.*  In  April, 
1875,  the  suit  was  tried  by  the  court  without  a  jury.  On  the  findings 
of  the  court  a  judgment  was  rendered  for  the  plaintiff  for  $7,825.62. 
The  defendants  brought  the  case  to  this  court  by  a  writ  of  error,  and 
the  judgment  was  reversed,  and  the  cause  was  remanded  to  the  circuit 
court  with  directions  to  award  a  new  trial.  The  decision  of  this  court 
is  reported  in  96  U.  S.  324.  The  only  question  there  presented  and 
determined  was  as  to  the  proper  construction  of  a  written  contract 
made  between  the  parties  January  2,  1865,  in  a  particular  not  now 
important.  The  construction  put  by  the  court  below  upon  that  con- 
tract was  held  to  have  been  erroneous.  The  case  was  tried  a  second 
time  before  a  jury  in  April,  1879.  The  jury  found  a  verdict  for  the 
plaintiff  for  $12,816.68,  and  a  judgment  thereon  was  rendered 
against  the  defendants.  To  review  and  reverse  this  judgment  the 
present  writ  of  error  has  been  brought. 

The  plaintiff,  to  maintain  the  issues  on  his  part,  read  in  evidence 
a  stipulation,  signed  by  the  respective  attorneys,  whereby  the  defend- 
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ants  admitted  the  sale  and  delivery  of  shoyel  handles  shipped  to  the 
;{ defendant's  firm  and  received  by  it  at  North  Easton,  Massachusetts^ 

•  at  the  dates  and  in  the* quantities  therein  set  forth,  being,  in  1865,. 
15,607  dozen,  in  6  items,  in  May  and  July;  in  1866,  10,188  dozen^ 
in  18  items,  in  June,  July,  August,  and  September,  and  2,852  dozen, 
in  8  items,  in  November  and  December,  up  to  the  20th;  in  1867,. 
38,814  dozen,  in  87  items,  in  every  month  but  January,  November, 
and  December;  and  in  1868,  11,113  dozen,  in  11  items,  in  April,. 
May,  July,  September,  and  October.  The  stipulation  stated  that  the 
dates  given  were  the  dates  of  the  shipment  by  rail  from  Michigan 
and  Canada;  that  the  dates  of  the  receipt  by  the  defendants  at  North 
Easton  were  15  days  later  than  the  several  dates  of  shipment;  and 
that  the  plaintiff  admitted  payments  on  account  of  said  handles,  at 
the  dates  and  in  the  sums  specified  thereafter  in  the  stipulation,  tho 
payments  amounting  to  $88,158.48.  The  stipulation  concluded  with 
this  clause :  ""The  question  of  the  quality  of  the  handles  delivered  as 
aforesaid,  and  all  other  questions  of  fact  not  stipulated,  are  left  open 
to  the  jury  and  for  other  and  further  evidence.*'  The  plaintiff  was 
then  examined  as  a  witness  on  his  own  behalf.  On  his  cross-exam- 
ination he  testified  that  there  was  a  contract  signed  by  the  parties 
for  1865  for  handles.  The  contract  being  shown  to  him,  he  ''identi- 
fied" it,  as  the  bill  of  exceptions  states,  and  it  was  read  in  evidence 
by  the  defendants.  It  bore  the  date  of  January  2,  1865.  The  plain- 
tiff rested  his  case,  and  the  defendants  introduced  testimony  and 
rested  their  defense.  One  of  the  defendants  testified  that  he  made  the 
contract  of  1865,  and  it  was  made  in  the  evening,  and  he  stated  who 
were  present.  Then  the  plaintiff,  being  recalled,  testified,  without 
objection,  that  the  contract  dated  January  2, 1865,  was  not  signed  on 
that  day — on  the  evening  of  that  day.  He  was  then  asked,  ''When 
was  that  contract  signed?**  The  defendants  objected  to  the  question 
on  the  ground  that  "it  was  irrelevant  and  immaterial,  and  there  had 
been  no  previous  denial  by  affidavit  or  otherwise  of  the  execution  of 
the  contract,  and  it  was  incompetent."  The  plaintiff  replied  that  the 
fact  of  the  execution  of  the  contract  was  not  denied,  "but  he  proposes 
to  show  the  time  of  the  execution  of  the  contract  was  on  Sunday, 
which  avoids  the  contract."  The  court  overruled  the  objection,  and  the 

9  defendants  excepted.    The  witness  then  answered  that  the  contract 

•  wa8*signed  and  delivered  on  Sunday,  January  1, 1865,  stating  the  hour 
and  the  place,  and  giving  particulars  as  to  who  were  present  and  what 
was  done.  The  defendants  then  gave  testimony  by  three  witnesses  to 
oontradict  the  plieuntiff.    The  defendants  now  contend  that  the  court 
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erred  in  permitting  the  plaintiff  to  testify  that  the  contract  was  exe- 
cuted on  Sunday,  in  view  of  the  then  situation  of  the  case  and  what 
had  transpired  on  the  trial;  that  he  had  given  evidence  as  to  its 
-execution  and  allowed  it  to  be  put  in  evidence  without  suggesting  any 
infirmity  in  it;  and  that  the  defendants  would  necessarily  be  sur- 
prised by  such  testimony.  The  defendants  also  claim  that,  under  a 
Tule  of  court  governing  the  pleadings  and  practice  in  Michigan,  where 
A  defendant  insists  on  a  claim  by  way  of  set-off,  founded  on  a  written 
instrument,  he  cannot  "be  put  to  the  proof  of  the  execution  of  the 
instrument  or  the  handwriting**  of  the  opposite  party,  unless  an  affi- 
•davit  is  filed  ''denying  the  same;**  that  the  failure  of  the  plaintiff  to 
:file  such  affidavit  was  an  admission  of  the  execution  of  the  instrument 
in  manner  and  form  as  set  up,  and  as  being  of  the  date  of  January 
2d;  and  that  the  testimony  went  to  show  that  the  contract  set  up  was 
not  executed. 

The  only  ground  alleged  at  the  trial  for  the  incompetency  of  the 
evidence  was  that  the  execution  of  the  contract  had  not  been  denied 
by  affidavit.  Assuming  that  the  rule  of  court  referred  to  can  be 
taken  notice  of  by  this  court,  it  not  being  set  forth  in  the  record,  and 
there  being  no  statement  in  the  record  that  the  affidavit  referred  to 
inras  required  by  any  rule  of  court,  and  assuming  that  it  is  to  be  in- 
ferred that  there  was  not  any  such  affidavit,  it  not  being  set  forth  in 
the  bill  of  exceptions  that  there  was  not,  we  are  of  opinion  that  the 
rule  cited  refers  only  to  proof  of  the  genuineness  of  a  seal  or  of  hand- 
i9irriting,  and  does  not  refer  to  any  matter  which  goes  to  show  the  in- 
Talidity  otherwise  of  an  instrument.  Such  a  provision  in  a  rule  of 
•court  or  in  a  statute  is  not  uncommon,  and,  whenever  it  is  expressed 
in  language  such  as  that  now  presented,  it  has  never,  that  we  are 
aware,  received  any  other  construction. 

In  the  case  of  Pegg  v.  Bidleman,  6  Mich.  26,  Pegg  and  another 
were  sued  on  a  note  signed  "S.  Pegg  &  Co.*'  They  appeared  and| 
pleaded  the  general  issue,  but  did  not  deny  on  oath  the*dxecution  of 
the  note.  Judgment  was  given  against  them  without  proof  that  they 
"composed  the  firm  of  S.  Pegg  &  Go.  and  executed  the  note.**  It 
iRras  held  that,  as  the  defendants  had  appeared  and  the  declaration 
iRras  against  them  as  individuals  and  did  not  allege  they  were  part- 
ners, the  question  was  simply  whether  they  executed  the  note  by  the 
name  subscribed  to  it;  and  that  they  must  be  taken  to  have  ad- 
initted  that  the  note  was  executed  by  the  parties  declared  against. 
The  decision  was  that  the  admission  covered  the  fact  that  the  sigua- 
iure  was  that  of  the  parties  sued.    If  the  parties  be  sued  as  partners. 


« 


Digitized  by 


Google 


ISO  SOTBBMB  OOUBT  BSPOBTBB. 

the  admisBion  that  the  signature  is  their  Bignatare  as  partners  neces- 
sarily admits  that  they  were  partners.  This  was  the  principle  ap- 
plied  in  Thomoi  t.  Clark,  3  McLean,  194,  and  PraU  y.  WiOard,  6 
McLean,  37. 

In  Curran  t.  Ragerg,  85  Mich.  222,  a  written  contract  was  signed 
in  the  name  of  a  firm,  the  two  partners  in  which  were  sued  on  the 
contract.  The  general  issue  was  pleaded  without  any  affidavit. 
One  of  the  firm  sought  to  prove  that  the  other,  who  had  signed  the 
firm  name,  had  no  authority  to  do  so.  It  was  held  that,  as  the  de- 
claration set  out  the  contract  verbatim,  and  alleged  it  to  have  heen 
jointly  executed,  its  execution  was  admitted  as  to  both  defendants. 
There  is  nothing  in  these  decisions  which  goes  to  show  that  the  plain- 
tiff, notwithstanding  anything  in  the  language  of  the  rule  of  court  in- 
voked,  could  not  prove  that  the  contract  was  in  fact  signed  at  a  date 
different  from  that  appearing  on  its  face.  The  evidence  did  not  go 
to  show  that  it  was  not  dated  January  2d  when  it  was  signed,  but 
went  to  show  that,  though  dated  January  2d,  it  was  signed  on  January 
1st.  It  admitted  the  execution  of  the  contract,  but  tended  to  avoid 
it  by  proving  a  fact  in  regard  to  it  which  did  not  appear  on  its  face, 
and  which  went  to  the  merits.  This  was  competent  evidence,  and 
was  not  irrelevant  or  immaterial.  All  question  as  to  surprise,  or  as 
to  re-opening  the  case,  or  as  to  the  order  of  proof,  were  matters  of 
discretion,  not  reviewable  here. 

Another  written  contract  was  shown  to  the  plaintiff,  and  ''identi- 
fied by  him,**  and  put  in  evidence  by  the  defendants,  dated  Decem- 
ber 26, 1866.  It  provided  for  advances  by  the  defendants  to  the  plain- 
$  tiff,  and  for  their  acceptance  of  his  drafts,  and  for  his  payment  to 
f  them  of  ''2^  per  cent,  commission  for  accepting  his^drafts."  On  the 
language  of  the  contract  so  put  in  evidence,  a  question  was  raised  as 
to  whether  the  commission  was  to  be  paid  on  all  drafts  accepted,  or 
only  on  those  which  were  in  excess  of  shipments  of  handles.  On  his 
re-direct  examination,  when  first  called,  the  plaintiff  stated,  without 
objection,  that  he  had  had  a  duplicate  of  the  contract,  which  was  de- 
stroyed by  fire;  that  the  copy  so  introduced  was  not  an  exact  copy  of 
the  one  he  had,  in  its  reference  to  the  2^  percent,  commission;  that 
the  one  he  had  was  made  by  one  of  the  defendants ;  that  drafts  for 
handles  shipped  he  was  to  pay  no  commissions  on;  and  that  those 
for  advances  before  shipments  he  was  to  pay  commissions  on.  He 
was  then  asked,  ''What  change  was  made  in  the  duplicate  which 
you  had?*  This  question  was  objected  to  by  the  defendants  on  the 
icround  that  it  was  incompetent  and  irrelevant,  "and,  there  having 
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been  no  denial  of  the  execution  of  this  contract  as  pleaded  and  given 
notice  of  by  the  defendants,  it  is  incompetent  to  vary  it  by  parol.  "* 
The  objection  was  overruled,  and  the  defendants  excepted.  The 
witness  answered  that  the  word  ''advanced"  was  inserted  after  the 
word  *' drafts/'  so  as  to  read  "2^  per  cent,  commission  for  accepting 
his  drafts  advanced/'  The  defendants  contend  that  the  evidence 
went  to  a  denial  of  the  execution  of  the  contract,  and  was,  therefore, 
incompetent  under  the  rule  of  court  before  referred  to.  The  remarks 
before  made  apply  to  this  point  also.  The  evidence  went  to  show 
what  the  actual  written  contract  between  the  parties  was.  It  did  not 
go  to  show  that  the  defendants'  copy  was  not  actually  signed  by  the 
parties.  The  one  copy  was  as  competent  evidence  of  the  real  con- 
tract as  the  other  was.  What  the  plaintiff  had  testified  to  in  regard 
to  the  contents  of  his  original  of  the  contract  was  admitted  without 
objection  and  permitted  to  stand,  and  no  motion  was  made  to  strike 
it  out.  The  evidence  sought  by  the  question  objected  to,  only  went 
to  explain  the  previous  evidence. 

A  question  having  arisen  as  to  the  quality  of  the  handles  furnished 
to  the  defendants  by  the  plaintiff  in  1867  and  1868,  a  witness  for  the 
plaintiff  was  asked  as  to  the  quality  of  the  handles  furnished  by  the 
plaintiff  to  the  Old  Colony  Company  in  1867  and  1868.  The  defend- 
ants objected  to  the  question  on  the  ground  that  it  was  irrelevant  and$ 
incompetent,  and  not'admissible  to  show  the  quality  of  the  handles* 
furnished  to  the  defendants.  The  plaintiff's  counsel  then  stated  that 
he  proposed  to  show,  in  connection  with  the  offered  testimony,  that 
the  handles  were  of  the  same  general  quality  as  those  furnished  to 
the  defendants.  Thereupon  the  objection  was  overruled  and  the  de- 
fendants excepted,  and  the  witness  answered  that  the  quality  of  the 
handles  sent  to  the  Old  Colony  Company  in  1867  and  1868  was  good. 
Evidence  had  been  given  for  the  defendants  that  the  quality  of  the 
handles  furnished  by  the  plaintiff  to  the  defendants  in  1867  and  1868 
was  inferior  to  the  quality  of  those  he  had  furnished  in  previous 
years.  The  plaintiff  subsequently  gave  evidence  tending  to  show  that 
the  handles  furnished  by  him  to  the  defendants  in  1867  and  1868, 
and  the  handles  furnished  by  him  to  the  Old  Colony  Company  in  1867 
and  1868,  were  of  the  same  kind  and  quality.  After  this  evidence 
was  given  there  was  no  motion  to  strike  out  the  evidence  so  objected 
to,  or  to  rule  upon  its  admissibility.  The  evidence  objected  to  was 
admissible. 

Alleged  errors  in  the  charge  to  the  jury,  and  in  refusals  to  charge 
as  requested,  are  urged  by  the  defendants.    As  to  the  request  to 
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charge  respecting  the  right  of  the  defendants,  nnder  the  contract  of 
January  27,  1866,  to  charge  the  plaintiff  back  with  the  full  value  of 
such  handles  as  broke  in  the  process  of  bending,  it  is  sufficient  to  say 
that  the  record  discloses  that  there  was  a  settlement  between  the  par- 
ties respecting  the  172  dozen  handles  charged  back  in  1866  under 
that  contract,  and  that  there  was  really  no  question  for  the  jury  aa 
to  those  handles.  If  the  charge  given,  and  the  refusal  to  charge  as 
requested,  had  the  effect  to  withdraw  from  the  jury  the  consideration 
of  the  172  dozen,  it  only  effected  the  result  required  by  the  settle- 
ment, and  worked  no  injury  to  the  defendants. 

In  regard  to  the  refusal  to  charge  that  the  plaintiff  could  recover 
$1.87^  per  dozen  for  only  such  handles  delivered  between  October  8, 
1866,  and  April  20,  1867,  as  he  had  carried  out  at  that  price  in  his 
bill  of  particulars,  and  to  the  charge  to  the  contrary,  it  is  sufficient 
to  say  that  the  bill  of  particulars  is  not  in  the  record,  and  there  is  no 
I  statement  in  the  bill  of  exceptions  as  to  its  contents;  and  that  when,  in 
*  the  course  of  the*  evidence,  the  claim  was  made  by  the  plaintiff  for 
$1.87^  per  dozen  for  the  handles  delivered  between  those  dates,  the 
defendants  objected  that  there  were  three  items  in  April,  1867,  carried 
out  in  the  bill  of  particulars  at  $1.26  per  dozen,  and  the  plaintiff  then 
and  there  claimed  that  the  bill  of  particulars  contained  a  mistake  in 
that  respect.  The  charge  of  the  court  was  that  while  the  plaintiff 
could  not  recover  for  any  more  handles  than  his  bill  of  particulars 
set  forth,  he  was  not  bound  by  a  mistake  in  carrying  out  the  rate  or 
price,  but  could  show  what  he  was  actually  to  have.  We  see  no  error 
in  this,  under  the  circumstances. 

The  request  made  to  charge  as  to  the  operations  of  1868  was  granted, 
and  the  instruction  given  is  not  open  to  the  objection  that  the  price 
for  1868  was  fixed  by  the  court  and  was  not  left  to  the  jury  to  deter- 
mine. 

Although  this  court  reversed  the  first  judgment,  and  remanded  the 
cause  for  a  new  trial,  and  a  new  trial  has  been  had,  with  a  new  judg- 
ment, the  plaintiffs  in  error  now  urge,  without  having  raised  the  point 
before,  that  this  court,  instead  of  having  awarded  a  new  trial,  should 
have  rendered  a  judgment  for  the  defendants  below  on  the  findings 
made  by  the  circuit  court  at  the  first  trial,  and  that  it  should  now  do 
so.  The  question  is  not  open  for  this  court  to  review  on  this  writ  of 
error  the  judgment  it  rendered  on  the  former  writ  of  error.  That 
judgment  has  been  carried  into  effect,  and  the  parties  who  procured 
it  have  enjoyed  the  benefit  of  it  in  the  new  trial  they  have  had. 

The  judgment  of  the  circuit  court  is  affirmed. 
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SxTMOUB  and  others  r.  Wsstbbn  B.  Go. 
(KoYember  13, 1882.) 

ACnOK  ON  COYENAITT— AlX  COTKKAlTrEBS  HAT  JOIK. 

In  an  action  upon  a  covenant— contained  in  an  agreement  between  the  corenantor 
and  **  8.  and  such  other  parties  as  he  may  associate  with  him  under  the  name 
of  8.  &  Company,"  signed  and  sealed  by  the  corenantor,  and  signed  **  8.  &  Co." 
by  the  hand  of  8.,  acting  in  behalf  and  by  authority  of  the  partnership— to  pay 
to  "  the  said  8.  &  Company,  parties  of  the  second  part,"  for  wor]£  to  be  done 
by  them,  all  those  who  are  partners  at  the  time  of  the  signing  of  the  agreement 
may  join. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  North  Carolina. 

J.  W.  Hinsdale  and  5.  F.  Phillips,  for  plaintiffs  in  error. 

A.  S.  Merrimon,  T.  C  Fuller,  and  J.  C.  McCrea,  for  defendant  in 
error. 

Gray,  J.  This  is  an  action  of  covenant,  brought  by  Silas  Seymour 
and  three  other  persons,  describing  themselves  as  copartners  trading 
in  the  name  and  style  of  S.  Seymour  &  Company,  and  prosecuted 
since  the  death  of  one  of  them  by  the  survivors,  against  the  Western 
Bailroad  Company,  upon  an  agreement  purporting  to  be  made  between 
the  defendant  of  the  first  part,  "and  Silas  Seymour  and  such  other 
parties  as  he  may  associate  with  him  under  the  name  of  S.  Seymour 
&  Company,  of  the  city  of  New  York,  of  the  second  part;"  by  which 
"the  said  S.  Seymour  &  Company,  parties  of  the  second  part,"  agree 
to  construct  a  railroad  as  therein  specified;  and,  "for  and  in  consid- 
eration of  the  faithful  performance  by  the  said  S.  Seymour  &  Com- 
pany, parties  of  the  second  part,  of  all  and  singular  the  conditions 
herein  contemplated  or  contained  on  their  part  proper  for  them  to 
do,  the  Western  Bailroad  Company,  of  the  first  part,"  agrees  to  pay 
"unto  the  said  S.  Seymour  &  Company,  parties  of  the  second  part," 
<:ertain  sums  in  money,  stock,  and  bonds.  The  agreement  states 
that  "the  parties  hereto  have  interchangeably  set  their  hands,"  is 
duly  signed  and  sealed  in  behalf  of  the  defendant,  and  is  also  signed  S 
"S.  Seymour  &  Company,"  but  is  not*otherwise  signed  nor  sealed  in? 
behalf  of  the  plaintiffs  or  either  of  them. 

At  the  trial  the  plaintiffs  proved  the  execution  of  the  agreement 
•declared  on,  and  offered  evidence  tending  to  show  that  Seymour  exe- 
4suted  it  in  behalf  and  by  authority  of  the  firm  of  S.  Seymour  &  Com- 
pany; that  at  its  date,  and  until  the  subsequent  stoppage  of  work 
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under  it,  the  plamtiflFs  composed  that  firm;  that  Seymour  and  the- 
three  others,  as  the  persons  whom  he  associated  with  himself  under 
the  name  of  S.  Seymour  &  Company,  immediately  began  and  after- 
wards performed  work  upon  the  railroad  under  the  agreement,  tbe- 
results  of  which  had  ever  since  been  enjoyed  by  the  defendant ;  and 
that  the  defendant  knew  that  the  plaintiffs  composed  the  firm  of  S. 
Seymour  &  Company  and  were  working  upon  its  road  under  the- 
agreement  as  contractors.  But  the  judge  excluded  the  evidence,, 
ruled  that  there  was  a  variance,  directed  a  verdict  for  the  defendant,, 
and  rendered  judgment  thereon;  and  the  plaintiffs  alleged  except 
tions. 

The  court  is  of  opinion  that  these  rulings  were  erroneous.  In  au 
action  upon  a  covenant  made  with  two  or  more  persons,  all  the- 
covenantees  must  join,  although  only  one  of  them  seals  the  agree- 
ment.  Petrie  v.  Bury,  5  Dowl.  &  B.  159;  S.  G.  8  Bam.  &  G.  358; 
Philadelphia,  Wilmington  d  Baltimore  i2.  Co.  v.  Howard,  18  How.  307, 
837.  It  is  not  necessary  that  all  of  them  should  be  named  in  th& 
contract;  it  is  sufficient  that  they  are  so  described  therein  that  they 
can  be  identified.  Shep.  Touchst.  236;  Oresty  v.  Oibson,  L.  B.  1 
Exch.  112;  Reevee  v.  Watte,  L.  B.  1  Q.  B.  412;  S.  G.  7  Best  &  S.  523  ; 
McLaren  v.  Baxter,  L.  B.  2  G.  P.  559.  And  upon  a  covenant  with  a. 
partnership  by  its  partnership  name  only,  all  who  are  partners  at 
the  time  of  its  execution  may  sue.  Hoffman  v.  Porter,  2  Brock.  156; 
Brown  v.  Boetian,  6  Jones,  (N.  G.)  1;  1  Lindley,  Part.  (4th  Ed.> 
476. 

The  agreement  declared  on — by  the  recital  that  it  is  made  between 
the  defendant  and  "Silas  Seymour,  and  such  other  parties  as  he  may 
associate  with  him  under  the  name  of  S.  Seymour  &  Company,"  by 
the  repeated  mention  of  ''the  said  S.  Seymour  &  Company,  parties 
Sof  the  second  part,**  and  by  the  signature  of  "S.  Seymour  &  Co." — 
•  appears  to  the  court  to*manifest  the  intention  of  both  parties  to  the 
agreement  to  be  that  all  the  persons  associated  together,  under  the 
name  of  S.  Seymour  &  Company,  at  the  time  of  the  signing  of  the 
agreement,  should  do  the  work  and  receive  the  compensation  therein 
stipulated. 

it  follows  that  the  plaintiffs,  upon  proving  to  the  satisfaction  of 
a  jury  the  facts  above  stated,  which  they  offered  to  prove,  would  bo 
entitled  to  maintain  their  action.  The  judgment  for  the  defendant 
must,  therefore,  be  reversed,  and  the  case  remanded  with  directions 
to  set  aside  the  verdict  and  order  a  new  trial. 
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In  re  Amendments  to  Bules  1  and  10. 

(November  13, 1882.) 

BuPREMB  CoxTRT— General  Rules— Rulb  1,  Second  Clause,  and  Rule  10^ 

Clauses  3, 4,  6. 

The  clerk  shall  not  permit  any  original  record  or  paper  to  be  taken  from  the  court- 
room, or  from  the  office,  without  an  order  from  the  court ;  but  records  on  ap- 
peals and  writs  of  error,  exclusive  of  original  papers  sent  up  therewith,  may  be 
taken  to  a  printer  to  be  printed,  under  the  requirements  of  rule  10. 

The  clerk  shall  take  to  the  printer  the  original  record  in  the  office,  except  in 
cases  prohibited  by  the  rules.  When  the  original  cannot  be  taken,  he  shal) 
furnish  the  printer  with  a  manuscript  copy.  He  shall  supervise  the  printing,, 
and  see  that  the  printed  copy  is  properly  indexed.  He  shall  take  care  of  and 
distribute  the  printed  copies  to  the  judges,  the  reporter,  and  the  parties,  from 
time  to  time,  as  required. 

In  cases  where  a  manuscript  copy  of  the  record  is  not  furnished  the  printer,  the 
fee  of  the  clerk  for  his  service  under  the  last  preceding  paragraph  shall  be  one- 
half  the  rates  now  allowed  by  law  for  making  a  manuscript  copy,  and  that 
shall  be  charged  to  the  party  bringing  the  cause  into  court,  unless  the  court 
shall  otherwise  direct.  When  a  manuscript  copy  is  required  to  be  made,  full 
fees  for  a  copy  may  be  charged,  but  nothing  in  addition  for  the  other  services 
required. 

In  all  cases  the  clerk  shall  deliver  a  copy  of  the  printed  record  to  each  party 
without  extra  charge.  In  cases  of  dismissal,  reversal,  or  affirmance  with  costs, 
the  fee  allowed  in  the  last  paragraph  shall  be  taxed  against  the  party  against 
whom  the  costs  are  given.  In  cases  of  dismissal  for  want  of  Jurisdiction,  such 
fees  shall  be  taxed  against  the  party  bringing  the  cause  into  court,  unless  the 
court  ahaU  otherwise  direct. 

Waite,  C.  J.  Our  attention  has  been  called  to  the  practice  which 
prevails  in  the  clerk's  office  of  sending  original  records  to  the  printer 
to  be  printed,  and  of  taxing  in  the  bill  of  costs  a  fee  for  one  manu- 
script copy  of  the  record,  when  no  such  copy  is  in  fact  made.  On 
investigation  we  find  that  the  statute  regulating  the  fees  of  the  clerk 
was  passed  in  1799,  and  that  under  this  statute  a  table  of  fees  was 
prepared,  many  years  ago»  by  or  under  the  direction  of  the  court, 
which  has  been  followed  by  the  clerk  in  the  taxation  of  costs  ever 
since.  No  provision  was  made,  by  rule  or  otherwise,  for  printing 
the  records  until  January  term,  1831.  Before  that  time  the  practice 
was,  as  we  are  informed,  for  the  court  to  use  the  original  record,  and 
the  clerk  made  two  manuscript  copies  for  the  use  of  the  parties.  For 
these  copies  he  charged  the  parties  according  to  the  established  table 
of  fees.  At  January  term,  1831,  the  attorney-general,  in  behalf  of 
the  United  States,  applied  to  the  court  for  leave  to  take  the*original  • 
records  in  certain  cases  from  the  clerk's  office  to  be  printed,  at  the 
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same  time  remarking  that  he  had  been  informed  that  in  sttch  caste 
it  had  been  the  habit  of  the  clerk  to  charge  half  fees.  Chief  Jastice 
Matwhall,  speaking  for  the  court,  stated  "that  the  clerk  of  this  court 
had  certain  rights  and  fees  of  office  (of  which  a  fee  for  a  copy  of  the 
record  was  one)  which  this  court  was  not  disposed  to  yiolate,  and 
that  the  party  could  not  withdraw  the  records  without  paying  for  the 
copies,  but  that  any  arrangement  which  the  clerk  saw  proper  to  make 
would  be  satisfactory  to  the  court."  The  original  records  in  these 
cases  were  afterwards  taken  to  the  printer  and  printed,  and  the  clerk 
charged  and  was  paid  full  fees  for  one  manuscript  copy.  At  the  same 
term  the  first  rule  for  printing  the  records  was  adopted,  which  pro- 
Tided  for  the  taxation  of  the  fees  for  one  manuscript  copy  of  the  rec- 
ord in  the  bill  of  costs.  When  this  rule  was  promulgated  the  court 
consisted  of  Chief  Justice  Mabshall  and  Associate  Justices  Johnsoh, 
Stobt,  Thompson,  MoLban,  and  Baldwin.  Mr.  Justice  Baldwin  dis- 
sented on  this  provision  of  the  rule,  for  the  reason,  among  others,  that 
it  allowed  the  clerk  a  fee  for  a  copy  whether  one  was  made  or  not. 
Under  the  rule  thus  adopted  the  printing  of  records  began,  and  from 
the  first  the  original  records  were  sent  to  the  printer,  and  a  fee  for 
one  manuscript  copy  was  charged  in  the  costs,  when  in  fact  no  copies 
were  made.  There  is  abundant  evidence  that  at  the  outset  this  prac- 
tice was  directly  or  indirectly  approved  by  the  court.  In  1889  the 
house  of  representatives  instructed  the  judiciary  committee  to  ''in- 
quire  what  costs  are  charged  against  the  United  States  for  printed 
copies  of  records  of  suits  pending  in  the  supreme  court  which  have 
been  printed  at  the  expense  of  the  United  States,  •  •  •  and 
whether  any  legislation  is  necessary  in  relation  to  costs  of  suits  in 
said  court.**  The  committee  reported,  submitting  a  statement  of  the 
clerk  on  the  subject,  and  were  discharged.  From  this  statement  of 
the  clerk,  and  from  other  evidence  on  file,  we  are  satisfied  the  com- 
mittee, or  some  of  its  members,  visited  the  office  during  the  progress 
Pof  their  inquiries,  and  possessedTthemselves  fully  of  the  mode  of  doing 
the  business,  and  of  the  compensation  therefor. 

In  1859  the  rules  were  revised  by  Chief  Justice  Tanbt  under  the 
direction  of  the  court,  and  the  provision  for  printing  the  records  was 
put  into  the  form  in  which  it  now  appears  in  paragraphs  2,  8, 4,  and 
fi  of  rule  10.  We  are  advised  that  prior  to  the  death  of  Chief  Jus- 
tice Tanbt  no  manuscript  copies  of  the  records  were  ever  made,  and 
that  the  fee  for  one  copy  was  always  charged  in  the  costs.  Since  the 
death  of  Chief  Justice  Tanbt  copios  have  in  some  cases  been  made. 
The  present  clerk  has  followed  the  practice  of  his  predecesiiorB. 
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We  are  entirely  satisfied  that  the  practice,  as  it  now  exists,  is  in 
aU  material  respects  what  it  has  been  for  more  than  50  years,  and 
that  at  the  beginning  it  received  the  approval  of  the  court.  No  one 
now  on  the  bench  ever  heard  of  any  complaint,  or  of  any  application 
for  a  retaxation  of  costs,  on  account  of  what  was  done,  until  late  in 
the  last  term,  when  a  motion  for  retaxation  was  made  in  the  case  of 
James  v.  CampbeU,  104  U-  S.  866. 

There  is  an  apparent  conflict  between  the  rules  and  the  practice 
under  them  which  ought  not  to  exist.  It  is  also  evident  that  what 
was  50  years  ago  no  more  than  a  reasonable  compensation  for  the 
important  services  of  the  clerk,  is  now,  under  the  operation  of  the 
rules  as  then  construed  and  the  practice  then  inaugurated,  larger 
than  it  ought  to  be.  To  prevent  misunderstandings  in  the  future,, 
and  to  reduce  the  expenses  of  litigants  without  doing  injustice  to  the 
clerk,  it  is  ordered — 

1.  That  the  second  clause  of  rule  1  be  amended  so  that  it  will  read 
as  follows : 

The  clerk  shall  not  permit  any  original  record  or  paper  to  be  taken  from 
the  court-room,  or  from  the  office,  without  an  order  from  the  court;  but 
records  on  appeals  and  writs  of  error,  exclusive  of  original  papers  sent  up 
therewith,  may  be  taken  to  a  printer  to  be  printed,  under  the  requirements 
of  rule  '^ 

2.  That  paragraphs  3, 4,  6,  and  6  of  rule  10  be  rescinded,  and  the 
following  adopted  in  lieu  thereof : 

(3)  The  clerk  shall  take  to  the  printer  the  original  record  in  the  office,  ex- 
cept  in  cases  prohibited  by  the  rules.  When  the*original  cannot  be  taken,  he* 
shall  furnish  the  printer  with  a  manuscript  copy.  He  shall  supervise  the 
printing,  and  see  that  the  printed  copy  is  properly  indexed.  He  shall  take 
care  of  and  distribute  the  printed  copies  to  the  Judges,  the  reporter,  and  the 
parties,  from  time  to  time,  as  required. 

(4)  In  cases  where  a  manuscript  copy  of  the  record  is  not  furnished  the 
printer,  the  fee  of  the  clerk  for  his  service  under  the  last  preceding  paragraph 
shall  be  one-half  the  rates  now  allowed  by  law  for  making  a  manuscript  copy, 
and  that  shall  be  charged  to  the  party  bringing  the  cause  into  court,  unless 
the  court  shall  otherwise  direct.  When  a  manuscript  copy  is  requited  to  be 
made  full  fees  for  a  copy  may  be  charged,  but  nothing  in  addition  for  the 
other  services  required. 

(5)  In  all  cases  the  clerk  shall  deliver  a  copy  of  the  printed  record  to  each 
party  without  extra  charge.  In  cases  of  dismissal,  reversal,  or  affirmance, 
with  costs,  the  fee  allowed  in  the  last  paragraph  shall  be  taxed  against  the 
party  against  whom  the  costs  are  given.  In  cases  of  dismissal  for  want  of 
Jurisdiction,  such  fees  shall  be  taxed  against  the  party  bringing  the  caus» 
into  court,  unless  the  court  shall  otherwise  direct 
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<10S  U.  S.  S6) 

Equatob  Mininq  &  Smelting  Co.  v.  Hall  and  another. 

(Korember  13, 1882.) 

Progedubs— Nbw  Tbial— Law  of  Statb  Bindino. 

Section  254  of  the  Code  of  Civil  Procedure  of  Colorado  grants  as  of  right,  without 
cause  shown,  one  new  trial  to  each  party,  as  it  may  in  turn  have  a  verdict  or 
judgment  rendered  against  it  In  an  action  of  ejectment. 

The  law  of  the  state  in  that  respect  is  binding  on  the  circuit  court  of  the  United 
States  in  cases  tried  in  that  state. 

In  Error  to  the  Gircait  Court  of  the  United  States  for  the  District 
of  Colorado. 

H.  A/.  Teller,  for  plaintiffs  in  error. 

No  appearance  for  defendants  in  error. 

Milleb,  J.  This  is  a  writ  of  error  to  the  circuit  court  for  the  dis- 
trict of  Colorado.  The  case  was  an  action  of  ejectment  to  recover 
possession  of  a  silver  mine.  The  plaintiffs  below  were  BjbAI  and  Mar- 
shall, who  obtained  a  judgment  for  the  possession  of  the  property  in 
controversy.  At  the  December  term,  1878,  of  the  circuit  court 
the  case  had  been  submitted,  by  agreement  of  the  parties,  waiving  a 
jury,  to  the  judge,  who  rendered  a  judgment  in  favor  of  the  defend- 
ant. Thereupon  the  plaintiffs  paid  the  costs  of  the  suit  up  to  that 
time,  and  moved  the  court  to  grant  them  a  new  trial  without  showing 
any  cause,  which  was  ordered  under  the  provisions  of  section  254  of 
the  Code  of  Civil  Procedure  of  Colorado.  At  the  May  term,  1879, 
the  case  was  submitted  to  a  jury,  and  a  verdict  was  rendered  for  the 
plaintiffs,  on  which  judgment  was  entered  on  the  fifteenth  of  July. 
The  defendant  then  made  a  motion  for  a  new  trial  without  showing 
cause,  which  was  claimed  to  be  a  matter  of  right  under  the  same  sec- 
tion. On  the  question  whether  this  new  trial  should  be  granted,  the 
judges  of  the  circuit  court  were  divided  in  opinion,  and  a  judgment 
was  entered  overruling  the  motion.  They  have  certified  that  question 
to  this  court. 

The  section  of  the  Code  of  Colorado  under  which  this  motion  was 
made  reads  as  follows : 

••  Whenever  judgment  shall  be  rendered  against  either  party  under  the  pro- 
visions of  this  chapter,  it  shall  be  lawful  for  the  party  against  whom  such 
Judgment  is  rendered,  his  heirs  or  assigns,  at  any  time  before  the  first  day  of 
the  next  succeeding  term,  to  pay  all  costs  recovered  thereby,  and,  upon  appli- 
cation of  the  party  against  whom  the  same  was  rendered,  his  heirs  or  assigna. 
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the  court  shall  vacate  such  judgment  and  grant  a  new  trial  in  such  case,  but 
neither  party  shall  have  but  one  new  trial  in  any  case,  as  of  right,  without  n 
showing  cause.    And  after  such  Judgment  isVacated,  the  cause  shall  stand  * 
for  trial  the  same  as  though  it  had  never  been  tried." 

Two  questions  are  presented  for  our  consideration  in  reviewing  the 
aotion  of  the  circuit  court  on  this  motion  for  a  new  trial.  The  first 
is  whether  the  circuit  court  of  the  United  States  sitting  in  Colorado 
is  to  be  governed  by  the  statute  of  that  state  on  this  subject.  At  the 
common  law,  the  fiction  in  an  action  of  ejectment,  by  which  Joe  Doe 
and  Bichard  Boe  were  made  plaintiff  and  defendant,  permitted  any 
number  of  trials  after  verdict  and  judgment  between  the  same  par- 
ties in  interest  on  the  same  question  of  title,  by  the  use  of  other  fic- 
titious names,  and  other  allegations  of  demise,  entry,  and  ouster. 
The  evil  of  this  want  of  conclusiveness  in  the  result  of  this  form  of 
action  led  to  the  interposition  of  a  court  of  equity,  in  which,  after  re- 
peated verdicts  and  judgments  in  favor  of  the  same  party  and  upon 
the  same  title,  that  court  would  enjoin  the  unsuccessful  party  from 
further  disturbance  of  the  one  who  had  recovered  these  judgments. 
This  form  of  action,  with  its  inconclusive  results,  would  be  the  law  in 
Colorado  for  the  recovery  of  the  possession  of  real  estate,  but  for  the 
statutes  of  that  state,  of  which  section  254  of  the  Code  of  Civil  Pro- 
cedure is  a  part.  The  framers  of  those  statutes,  in  abolishing  the 
old  common-law  action  of  ejectment,  with  its  accompanying  evils, 
and  in  substituting  an  action  between  the  real  parties,  plaintiff  and 
defendant,  found  it  necessary  to  provide  a  rule  on  the  subject  of  new 
trials  in  actions  concerning  the  titles  of  land. 

A  title  to  real  estate  has,  under  the  traditions  of  the  common  law, 
been  held,  in  all  the  states  where  that  law  prevailed,  to  be  too  im- 
portant, we  might  almost  say  too  sacred,  to  be  concluded  forever  by 
the  result  of  one  action  between  the  contesting  parties.     Hence,  those 
states  which,  by  abolishing  the  fictions  of  the  action  at  the  common  » 
law,  and  substituting  a  direct  suit* between  the  parties  actually  claim-  * 
ing  under  conflicting  titles,  which,  according  to  the  nature  of  this  new 
proceeding,  would  end  in  a  judgment  concluding  both  parties,  have 
found  it  necessary  to  provide  for  new  trials  to  such  extent  as  each 
state  legislature  has  thought  sound  policy  to  require.     These  provis- 
ions for  new  trials  in  actions  of  ejectment  are  not  the  same  in  all 
the  states,  but  it  is  believed  that  almost  all  of  them  which  have  abol- 
ished the  common-law  action  have  made  provisions  for  one  or  more 
new  trials  as  a  matter  of  right, 
v.l— 9 
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We  are  of  opinion  that  when  an  action  of  ejectment  is  tried  in  a 
eironit  conrt  of  the  United  States  according  to  the  statutory  mode  of 
proceeding,  that  court  is  governed  by  the  provisions  concern- 
ing new  trials  as  it  is  by  the  other  provisions  of  the  state  statute. 
There  is  no  reason  why  the  federal  court  should  disregard  one  of  the 
rules  by  which  the  state  legislature  has  guarded  the  transfer  of  the 
possession  and  title  to  real  estate  within  its  jurisdiction*  See  MUe$ 
Y.  CaidweU,  2  Wall.  85. 

As  regards  the  construction  of  the  statute  under  consideration, 
which  is  the  second  question,  while  it  is  not  clear  that  the  language 
of  the  statute,  that  ''neither  party  shall  have  but  one  new  trial  in  any 
case  as  of  right  without  showing  cause,**  gives  to  each  party  at  least 
one  new  trial  if  he  demands  it,  we  are  opinion,  on  reflection,  that  such 
was  the  intention  of  the  framers  of  the  Code.  This  conclusion  is  for- 
tified  by  a  comparison  of  the  previous  enactments  of  the  Colorado 
legislature  with  this  its  last  expression  on  the  subject.  By  the  pre- 
vious law  it  was  very  clear  that  only  one  new  trial  was  demandable 
as  a  matter  of  right  in  an  action  of  ejectment,  and  the  change  of 
language  adopted  in  the  Code  of  1877  is  indicative  of  intentional 
change  in  that  respect — a  change  which  can  only  mean  that  each 
party  against  whom  in  turn  a  verdict  may  be  rendered  shall  have  a 
right  to  one  new  trial.  Apart  from  this  absolute  right  of  the  parties 
the  court  may  grant  another  trial  upon  reasonable  grounds  being 
shown. 

These  views  require  that  the  question,  whether  defendants  are  en- 

ft  titled  to  have  the  judgment  of  the  court  below  vacated  and  a  new  trial 

•  in  said  cause  without  further  showing,  should*  be  answered  in  the 

affirmative,  and  dispense  with  the  necessity  of  examining  into  the 

assignment  of  errors  growing  out  of  the  trial  before  the  jury. 

The  judgment  of  the  circuit  court  is  therefore  reversed^  with  direc- 
tions to  grant  a  new  triaL 
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<106  U.  8.  266) 

Fabmxbb'  Loah  ft  Tbubt  Oo«  v.  Watkucav  and  othin. 

(NoTember  18, 1882.)  "* ' 

Affbax/— JonniKB  of  IznmuBBTS— Jurxbdiotioiv. 

If  distinct  causes  of  action  in  f  aTor  of  distinct  parties,  though  growing  out  of  the 
same  transaction,  are  joined  in  one  soit,  and  distinct  decrees  are  rendered  in  fa- 
Tor  of  the  several  parties,  these  decrees  cannot  be  Joined  to  give  Jurisdiction  on 
appeal ;  but  if  the  controversy  is  about  a  matter  in  which  several  parties  are  in- 
terested collectively  under  a  common  title,  and  in  the  decree,  after  establishing 
the  common  right,  a  division  Is  made  among  the  claimants  according  to  their  re- 
spective interests,  this  separation  of  the  decree  into  parts  will  not  prevent  an 
appeal.  In  a  suit  pending  in  the  court  below  for  the  foreclosure  of  a  mortgage 
on  the  property  of  a  railroad  company,  a  decree  was  rendered  directing  a  sale 
of  the  mortgaged  property,  and  an  application  of  the  proceeds  to  the  payment 
among  others  of**  all  such  •  •  •  claimsandsumsof  money  as  shall  be  here- 
after allowed  by  this  court  •  •  •  in  preference  to  the  liens  of  the  hereinbe- 
fore-mentioned mortgages  or  deeds  of  trust,  for  debts  due,"  etc.  HMf  that  there 
are  as  many  separate  and  distinct  controversies  as  there  are  separate  and  distinct 
elaimants  and  interveners,  as  to  the  amount  due  to  each ;  and  distinct  causes  of 
action  in  favor  of  distinct  parties  have  been  Joined  in  the  same  suit,  and  dis- 
tinct decrees  rendered  in  favor  of  distinct  parties,  and  that  the  app«U  should 
be  dismissed  for  want  of  Jurisdiction* 

Appeal  from  the  Girotiit  Court  t>f  the  United  States  for  the  District 
of  Indiana.  On  motion  to  dismiss  as  to  part  of  the  appellees  and  to 
affirm  as  to  the  rest. 

J.  D.  CampbeU,  for  the  purchasers. 

John  M.  BuUer^  for  appellees. 

Wattb,  G.  J.    These  motions  present  the  following  facts: 

On  the  twenty-fourth  of  July,  1877,  a  decree  was  entered  in  a  suit  pending 
in  the  court  below  for  the  foreclosure  of  certain  mortgages  on  the  property  of 
the  Indianapolis,  Bloomington  &  Western  Bailway  Company,  directing  a  sale 
of  the  mortgaged  property  and  an  application  of  the  proceeds  to  the  payment^ 
among  others,  of  **  aU  such  *  *  «  claims  and  sums  of  money  as  shall  be 
hereinafter  allowed  by  this  court  *  *  *  in  preference  to  the  liens  of  the 
hereinbefore-mentioned  mortgages  or  deeds  of  trust  for  debts  due  by  said  rail« 
way  company  for  work,  labor,  supplies,  and  material  done  and  furnished  dur- 
ingthe  six  months  next  preceding  the  first  day  of  December,  1874,  *  «  ^ 
which  payment  for  debts  due  as  last  aforesaid  for  six  months  prior  to  De* 
cember  1, 1874,  shall  be  made  into  court  without  prejudice  to  the  right  of  the 
Farmers'  Loan  &  Trust  Company  to  object  to  the  same,  and  to  appeal  from 
any  order  or  orders  which  maybe  hereafter  made  by  the  court  directing  the 
money  so  paid  to  be  distributed  to  the  various  claimants  thereof." 

▲t  the  time  this  decree  was  made  it  was  not  known  how  much  the  debts 
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•  for  labor  and  supplies  would  amount  to.  That  matter  had  been*referred,  on 
the  fourth  of  June  before,  to  eertain  special  masters  to  take  testimony  and 
report,  but  their  import  had  not  been  filed.  To  meet  this  condition  of  the  case 
the  decree  further  prorided  that  on  the  delivery  of  the  deed  the  purchaser 
should  pay  into  court  enough  of  the  purchase  money  to  satisfy  any  amount 
that  might  in  the  further  progress  of  the  case  be  found  to  be  owing.  It  was 
also  specially  provided  that  the  reference  to  the  master,  which  had  been  made 
and  which  was  approved  and  continued,  should  *'  in  nowise  abridge  or  impair 
the  right  of  any  of  the  parties  hereto  to  prosecute  an  appeal  from  any  order 
or  orders  of  the  court  allowing  or  disallowing  said  claims,  or  any  part  thereof, 
and  declaring  the  same  to  be  prior  and  superior  to  said  mortgage." 

The  Fanners*  Loan  &  Trust  Company  was  the  trustee  of  the  mortgages 
having  the  paramount  mortgage  «Uens  on  the  property. 

On  thesixteenth  of  November,  1877,  thespecial  masters  filed  their  report  as  to 
.  the  labor  and  supply  claims,  allowing  1,163  separate  claims  which  had  been  pre- 
sented to  them  by  petition  in  accordance  with  the  provisions  of  the  order  of  ref- 
erence, and  which,  in  their  opinion,  had  been  established  by  the  evidence.  Of 
these  claims  only  14  were  for  sums  exceeding  85,000.  All  the  rest,  being  1,149 
in  number,  were  in  every  instance  for  less  tlian  that  amount.  On  the  coming  in 
of  the  report  numerous  exceptions  were  filed  by  the  trust  company.  These  ex- 
ceptions remaining  undisposed  of  and  no  sale  having  been  made  under  the 
decree,  •'  on  motion  of  t!ie  Farmers'  Loan  &  Trust  CJompany"  it  was,  on  the 
eighth  of  May,  1878,  *^  by  way  of  further  directions  for  the  execution  of  the 
decree  •  •  •  of  date  July  24, 1877,  •  ♦  •  considered  by  the  court, 
and  ordered,  adjudged,  and  decreed  that  the  said  original  decree  be  and  the 
same  is  hereby  amended  and  modified  as  follows:    *    *    * 

"  (13)  That  the  sale  be  made  •  •  *  subject  to  ♦  •  ♦  such  ♦  ♦  • 
claims  and  sums  of  money  as  are  now  under  consideration  by  and  as  shall  be 
hereafter  allowed  by  this  court,  *  *  •  and  affirmed  by  the  supreme  court 
^  of  the  United  States  on  appeal,  should  an  appeal  be  taken,  in  preference  to 
9  liens  of  the  hereinbefore-mentioned  mortgages  or  deeds  of  trust  for  debts  due 
?  by*said  railroad  company  for  work  and  labor  done,  and  supplies  and  material 
furnished,  ♦  ♦  ♦  without  prejudice  to  the  right  of  the  Farmers'  Loan 
&  Trust  Company  to  object  to  the  same,  and  to  appeal  from  any  ordei  or 
orders  which  may  be  hereafter  made  by  the  court  in  relation  thereto ;  •  ♦  ♦ 
and  such  back  pay,  labor,  and  supply  claims  as  shall  be  finally  adjudged  against 
the  property  herein  directed  to  be  sold,  after  an  appeal  so  taken,  shall  be  as- 
sumed by  tlie  purchaser  or  purchasers,  in  addition  to  the  amount  of  the  pur- 
chase money  so  bid.  ♦  •  •  And  the  payment  of  the  amount  of  any  claims 
so  allowed,  «  «  *  shall  not  be  required  to  be  made  at  or  prior  to  the  time 
of  the  delivery  of  the  deed,  but  the  said  sale  shall  be  made  subject  to,  and  the 
purchaser  or  purchasers  of  said  property  shall  agree  to  pay  off  so  much  of,  tl  • 
said  claims  or  sums  of  money  as  shall  be  finally  allowed  in  the  progress  of 
this  cause,  on  or  after  such  appeal,  and  the  same  shall  be  paid  and  discharged 
by  said  purchaser  or  purchasers  within  six  months  after  the  entry  of  an  order 
of  this  court,  upon  a  mandate  of  the  supreme  court,  concerning  matters  so 
appealed  from  being  filed  in  this  court,  and  the  said  deed  shall  be  delivered 
without  payment  of  said  claims  or  sums  of  money,  or  any  part  thereof,  upon 
the  purchaser  so  conditionally  agreeing  to  pay  so  much  and  no  more  of  such 
claims  and  sums  of  money  ais  may  finally  be  allowed  on  such  appeal,  and  it 
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shall  be  competent  for  the  court  to  enforce  hereafter,  bj  proper  order  or  de- 
cree herein,  or  to  be  added  to  the  foot  of  this  decree,  any  of  the  provisions  or 
conditions  of  this  thirteenth  article  of  this  decree." 

On  the  thirtieth  of  October,  1878,  the  mortgaged  property  was  sold  under 
the  decree  of  July  24th,  as  thus  modified,  to  Austin  Corbin,  Giles  E.  Taintor, 
and  Josiah  B.  Blossom,  **  purchasing  committee,  in  trust  for  certain  bond- 
liolders  under  the  trusts  expressed  in  certain  agreements,  dated  December  20, 
1875,  and  a  supplement  thereto,  dated  July  25, 1878,"  copies  of  which  were 
attached  to  the  report  of  the  sale.  These  agreements  had  reference  to  a  plan 
adopted  by  certain  of  the  stockholders,  bondholders,  and  general  creditors,  for 
the  purchase  of  the  property,  and  defining  their  respective  interests  therein, 
if  the  purchase  should  be  made.  g 

The  sale  was  confirmed  by  the  court  on  the  thirty-first  of  March/l879,  upon  • 
the  application  of  tlie  purchasers,  and  the  master  was  directed  to  make  and 
deliver  to  the  purchasers  a  de^  of  the  property,  subject,  among  other  things, 
« to  *  *  *  siicl^  «  «  «  claims  and  sums  of  money  as  are  now  under 
consideration  by  and  as  shall  be  hereafter  allowed  by  the  said  court,  *  *  * 
in  preference  to  the  liens  of  the  hereinbefore-mentioned  mortgages  or  deeds 
of  trust,  for  debts  due  by  said  railroad  company  for  work  and  labor  done  and 
supplies  and  material  furnished  during  a  period  not  exceeding  the  six  months 
next  preceding  thefirst  day  of  December,  1874;  ♦  ♦  •  but  nothing  herein 
contained  shall  be  taken  to  prejudice  the  Farmers'  Loan  &  Trust  Company, 
or  the  said  Austin  Corbin,  Giles  £.  Taintor,  and  Josiah  B.  Blossom,  their  suo- 
oessOT  or  successors  and  assigns,  or  any  of  them,  to  object  to  the  same,  or  to 
appeal  from  any  order  or  orders  which  may  be  hereafter  made  by  the  said 
court,  or  either  of  them,  in  relation  thereto,  to  the  supreme  court  of  the 
United  States,  which  said  ♦  •  *  back  pay,  labor,  and  supply  claims 
*  *  *  finally  adjudged  against  said  property  hereby  conveyed,  are  hereby  ex- 
pressly assumed  by  the  said  Austin  Corbin,  Giles  £.  Taintor,  and  Josiah  B.  Bios* 
som,  purchasing  committee,  their  successor  or  successors  and  assigns,  as  and 
for  a  charge  and  lien  upon  the  property  hereby  conveyed,  •  ♦  •  prior  and  su- 
perior to  any  interest  or  estate  hereby  vested  in  them,  or  any  of  them.    ♦   ♦    ♦  »• 

After  this  deed  was  delivered  a  further  reference  was  made  to  take  testi- 
monv  and  report  as  to  certain  special  matters  connected  with  the  claims  before  ' 
reported  on.  Upon  the  coming  in  of  the  report  under  this  last  reference,  ex- ' 
oeptions  were  filed  by  the  trust  company  and  the  purchasers,  and  on  the 
thirty-first  of  October,  1881,  the  court,  after  a  hearing,  decreed  "that  said 
Austin  Corbin,  Giles  E.  Taintor,  and  Josiah  B.  Blossom  do,  within  60  days, 
excluding  Sundays,  from  and  after  the  date  of  the  decree,  pay  to  said  several 
intervening  petitioners  and  claimants  the  several  amounts  set  opposite  their 
respective  names;  that  is  to  say,  to  Charles  P.  Webb  6270."  Then  followed 
the  names  of  all  the  other  separate  claimants,  with  the  amount  due  them  re- 
spectively set  opposite.  | 

From  this  decree  of  the  thirty-first  of  October  the  trust  company«and  Cor-' 
bin,  Taintor,  and  Blossom  took  the  present  appeal,  which  the  appellees  hav« 
ing  claims  less  than  65,000  move  to  dismiss  as  to  them  for  want  of  Jurisdio- 
tion.    Those  whose  claims  exceed  85,000  have  filed  motions  to  affirm  as  to 
them,  on  the  ground  that  it  is  manifest  the  appeal  was  taken  for  delay. 
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To  oar  minds  it  is  clear  the  trust  company  has  no  interest  in  the 
questions  arising  under  this  appeal*  That  company  represented  the 
bondholders  for  all  the  purposes  of  the  foreclosure  of  the  mortgages 
under  which  it  was  trustee,  but  the  interest  of  the  bondholders  in  the 
suit  ended  when  the  property  was  sold  and  the  proceeds  distributed. 
As  the  purchasers  took  the  property  subject  to  the  lien,  if  any  there 
was,  of  the  back-pay  claims,  the  bondholders,  as  bondholders,  can- 
not in  any  manner  be  affected  by  the  result  of  the  proceedings  to  de- 
termine whether  such  lien  exists,  and  if  so,  to  what  extent.  All 
questions  as  to  such  matters  are  between  the  purchasers  and  inter- 
vening petitioners  alone.  The  decree  ordering  a  sale  subject  to  the 
claims  was  entered  on  the  motion  of  the  trust  company,  and  the  ap- 
peal is  in  express  terms  confined  to  the  order  establishing  the  claims 
against  the  purchasers.  If,  by  reason  of  the  agreement  under  which 
the  purchase  was  made  by  the  purchasing  committee,  any  of  the 
bondholders  secured  by  the  mortgages  to  the  trust  company  are  en- 
titled to  share  in  the  property,  they  are  for  all  such  purposes  repre- 
sented by  the  purchasing  committee,  and  not  by  the  mortgage  trus- 
tee. The  trust  created  by  the  mortgage  was  fuUy  executed  when  the 
foreclosure  was  complete.  After  that  the  purchasing  bondholders 
became  purchasers  of  the  mortgaged  property,  and  their  rights  are  to 
be  determined  accordingly.  Neither  is  it  of  any  importance  that  in 
the  decree  of  sale  as  modified,  as  well  as  in  that  originally  entered, 
a  right  of  appeal  by  the  trust  company  was  expressly  reserved. 
Only  parties  to  a  decree  can  appeal.  If  a  party  to  the  suit  is  in  no 
manner  affected  by  what  is  decreed,  he  cannot  be  said  to  be  a  party 
to  the  decree.  A  reservation  of  the  right  to  appeal  has  no  effect  if 
there  is  no  decree  from  which  an  appeal  such  as  has  been  reserved 
S  will  lie.  In  the  present  case,  as  has  already  been  seen,  the  several 
•  claimants  or  intervenors  and  the  purchasin^committee  were  the  only 
parties  to  the  suit  affected  by  the  decree  of  October  31st.  The  pur- 
chasing committee  became  parties  hy  their  purchase  to  the  extent 
that  was  necessary  to  protect  their  rights  in  the  property  purchased 
against  any  further  orders  to  be  made  in  the  execution  of  the  decree 
under  which  they  bought.  The  trust  company,  by  consenting  to 
the  decree  ordering  a  sale  subject  to  the  back-pay  and  supply  liens, 
in  effect  voluntarily  abandoned  that  part  of  the  litigation,  and  left  it 
to  be  carried  on  thereafter  between  the  several  claimants  and  the 
purchasers  alone.  Neither  the  trust  company  nor  those  it  in  equity 
represents  can  gain  or  lose  by  either  a  reversal  or  afSrmance  of  the 
decree  appealed  from. 
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Our  jurisdiction,  therefore,  depends  on  the  case  as  it  stands  he- 
tween  the  purchasing  committee  and  the  several  back-pay  claimants* 
As  we  have  shown  at  the  present  term  in  Ex  parte  Baltimore  dO.B. 
Co.  anUf  86,  if  distinct  causes  of  action  in  favor  of  distinct  parties, 
though  growing  out  of  the  same  transaction,  are  joined  in  one  suit, 
and  distinct  decrees  are  rendered  in  favor  of  the  several  parties,  these 
decrees  cannot  be  joined  to  give  us  jurisdiction ;  but  if  the  contro- 
versy is  about  a  matter  in  which  several  parties  are  interested  col- 
lectively under  a  common  title,  and  in  the  decree,  after  establishing 
the  common  right,  a  division  is  made  among  the  claimants  according 
to  their  respective  interests,  this  separation  of  the  decree  into  parts 
will  not  prevent  an  appeal. 

We  are  satisfied  the  present  case  comes  under  the  first  division  of 
this  rule.  There  is  a  question  involved  common  to  all  the  intervenors, 
that  is  to  say,  whether  back-pay  and  supply  claims  of  any  kind  are  to 
be  paid  by  the  purchasers;  but  if  that  is  settled  in  favor  of  the  claim- 
ants it  will  still  have  to  be  determined  whether  each  one  of  the  sep- 
arate claimants  has  a  claim  of  that  kind.  In  determining  this  ques- 
tion each  claim  will  depend  on  its  own  facts.  A  recovery  by  one 
claimant  will  not  necessarily  involve  a  recovery  by  another.  While 
the  rights  of  all  depend  on  establishing  a  liability  of  the  purchasers 
for  the  payment  of  debts  of  a  particular  kind,  no  one  can  recover 
xmless  he  shows  that  there  is  owing  to  him  individually  a  debt  of  that 
kind.  There  are,  therefore,  necessarily  in  the  case  as  many  separate;^ 
and  distinct  controversies  as  there  are  separate 'claimants  and  inter- • 
venors.  The  purchasers  have  the  right  to  contest  each  claim  sep* 
arately.  They  stand  in  the  same  relation  to  the  several  claimants 
that  the  ship-owner  did  in  Oliver  v.  Alexander^  6  Pet.  143,  to  the  sea- 
men, or  the  alleged  fraudulent  grantee  in  Seaver  v.  Bigehwe^  5  Wall, 
208,  to  the  judgment  creditors.  The  several  intervenors  do  not,  as  in 
The  Connemaray  108  U.  8.  754,  claim  under  one  and  the  same  title, 
and  it  is  material  to  the  purchasers  how  much  is  allowed  to  each  and 
every  one,  for  the  amount  of  the  recovery  is  not  determined  by  any 
fixed  sum,  but  by  the  aggregate  of  all  the  separate  sums  allowed  the 
several  claimants  individually.  The  amount  of  the  recovery  by  one 
is  not  affected  in  any  manner  by  what  is  allowed  to  another.  Clearly, 
therefore,  distinct  causes  of  action  in  favor  of  distinct  parties  have 
been  joined  in  the  same  suit,  and  distinct  decrees  rendered  in  favor 
of  the  distinct  parties.  This  is  not  only  the  form  of  the  decree^  but 
the  substance. 
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There  is  no  question  here  of  a  fand  for  distribution.  The  purchasing 
eommittee  bought  the  road  subject  to  the  liens  of  the  various  back-pay 
and  supply  claimants,  if  any  such  liens  existed.  The  claimants  are 
seeking  to  establish  and  enforce  their  respective  liens.  They,  in  effect, 
join  in  one  suit  for  that  purpose,  but  both  their  claims  and  decrees 
are  separate  and  distinct. 

It  follows  that  the  motion  to  dismiss  must  be  granted,  and  it  is  so 
ordered. 

The  question  involved  in  the  appeals  from  the  decrees  for  more 
than  $5,000  are  not  such  as  we  are  willing  to  consider  on  a  motion 
to  affirm.    The  motion  for  an  affirmance  is  therefore  overruled. 


(108  U.  S.  12) 

Gbat  V.  HowB  and  another. 

(November  13,  1882.) 

Afpbal— Insufficient  Btatbmbnt— AFFntMANCBi 

On  an  appeal  from  judgment  of  the  supreme  court  of  a  territory,  reversing  the 
judgment  of  the  district  court,  where  the  only  exceptions  to  the  findings  below 
were  that  they  were  contrary  to  the  evidence,  and  judgment  had  been  rendered 
by  the  territorial  supreme  court  in  every  way  inconsistent  with  such  findings, 
and  the  only  exceptions  taken  to  the  rulings  of  the  district  court  were  by  the 
appellee  in  this  court,  in  whose  favor  judgment  had  finally  been  rendered,  the 
judgment  of  the  supreme  court  of  the  territory  wUl  be  affirmed. 

Appeal  from  the  Supreme  Court  of  the  Territory  of  Utah. 

B.  N.  Baskin^  for  appellant. 

Z.  Snow,  for  appellees.  , 

Waite,  G.  J.  This  is  an  appeal  from  the  judgment  of  the  supreme 
court  of  Utah,  in  a  special  statutory  proceeding  to  settle  a  contro- 
versy between  the  parties  as  to  their  respective  rights  in  the  E.  J  of 
lot  8,  block  104,  plat  A,  Salt  Lake  City,  under  the  trust  created 
through  the  purchase,  by  the  mayor  of  the  city  from  the  United 
States,  of  the  lands  on  which  the  city  stands,  in  accordance  with  the 
provisions  of  the  town-site  act  of  March  2,  1867,  c.  177,  (14  St. 
^641.)  Gray,  the  appellant,  claims  the  whole  of  the  property.  The 
r  appellees  contest  his  title,  and*  set  up  occupancy  by  themselves  at 
.the  time  of  the  purchase.  The  proceeding  was  begun  in  the  probate 
eourt,  where,  after  a  hearing,  the  facts  were  found  and  a  judgment 
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entered  in  favor  of  the  appellees,  each  for  the  part  of  the  lot  claimed 
by  them  respectively.  Gray  thereupon  appealed  to  the  district  court 
of  the  territory.  This,  it  was  held,  in  Cannon  v.  Pratt,  99  U.  8. 
619,  might  be  done.  Afterwards  the  district  court  heard  the  cause 
and  found  the  facts  and  stated  its  conclusions  of  law  thereon,  as  re* 
quired  by  the  practice  act  of  the  territory.  After  the  findings  and 
conclusions  were  filed  in  the  district  court,  the  present  appellees  ex* 
cepted  on  the  ground  that  the  facts  as  found  were  contrary  to  the 
evidence,  and  also  because  the  court  refused  to  find  facts  as  requested 
by  them.  A  motion  was  also  made  to  set  aside  the  findings  and 
grant  a  new  trial.  This  motion  was  overruled  and  judgment  entered 
in  favor  of  the  claim  of  Gray.  Thereupon  the  present  appellees  ap- 
pealed to  the  supreme  court,  both  from  the  refusal  to  grant  a  new 
trial  and  from  the  judgment.  This  was  allowable  under  the  practice 
act  of  the  territory.  The  supreme  court  heard  the  case,  reversed  the 
judgment  of  the  district  court,  and  remanded  the  cause,  with  in- 
structions to  enter  a  judgment  rejecting  the  claim  of  Gray  and  allow- 
ing the  claims  of  the  appellees.  From  this  judgment  of  the  supreme 
court  Gray  took  the  present  appeal.  The  supreme  court  made  no 
*' statement  of  the  facts  of  the  case  in  the  nature  of  a  special  ver- 
dict," as  required  by  the  act  of  April  7,  1874,  c.  80,  (1  Supp.  Rev. 
St.  13;)  and  as  that  court  must  have  set  aside  the  findings  of  the 
district  court  in  order  to  render  the  judgment  it  gave,  there  is  nothing 
here  which  we  can  re-examine.  Since  the  act  of  187:^,  supra,  the 
evidence  at  large  is  not  to  be  transmitted  here  froili  the  courts  of  the 
territories,  but  in  lieu  of  the  evidence  "a  statement  of  the  facts  of 
the  case  in  the  nature  of  a  special  verdict." 

In  StringfeUow  v.  Cain,  99  U.  S.  610,  it  was  held  if  the  findings  of 
the  district  court  were  sustained  and  a  gefieral  judgment  of  affirm- 
ance rendered  in  the  supreme  court,  the  findings  of  the  district  court, 
thus  approved  by  the  supreme  court,  would  furnish  a  sufficient  state- 
ment of  facts  for  the  purposes  of  an  appeal  to  this  court.  So,  too,  if  ^ 
there  is  a  reversal  and  another  judgment  rendered *on  the  facts  as* 
found.  But  here  the  only  exceptions  to  the  findings  below  were  that 
they  were  contrary  to  the  evidence,  and  a  judgment  has  been  ren- 
dered by  the  supreme  court  in  every  way  inconsistent  with  those  find- 
ings. The  necessary  inference,  therefore,  is  that  the  findings  sent 
up  to  that  court  were  set  aside  and  the  case  disposed  of  on  the  evi- 
dence. This,  it  was  also  said  in  StringfeUow  v.  Cain,  might  be  done 
in  this  class  of  cases. 
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As  the  only  exceptions  taken  to  the  ralings  of  the  district  eonrt 
were  by  Howe,  in  whose  fayor  judgment  has  finally  been  rendered  in 
the  sapreme  court,  they  need  not  be  considered  here. 

It  follows  that  the  judgment  of  the  supreme  court  of  the  territoiy 
must  be  affirmed,  and  it  is  so  ordered. 


(108  U.  S.  14) 

Fmnjciv  v.  Paokabd  and  others. 

(Noyember  13,  1882.) 

Wbit  ov  Brbos— Jodit  Judgmehts. 

When  tlie  interest  in  the  luit  brought  bj  thieo  penoni  is  JoiDl,  sad  the  Jndf  • 
ment  affects  them  Jointly  and  not  separately,  and  there  has  been  no  sonunons 
and  seyerance,  one  alone  cannot  bring  a  writ  of  error. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Louisiana. 

John  Ray,  for  plaintiff  in  error, 

J.  iZ.  Beckwith,  for  defendants  in  error. 

Waitb»  C.  J.  Moses  Feibelman  and  George  Yoelker,  as  partners, 
sued  the  defendants  in  error  to  recoyer  damages  for  the  seizure  of 
their  partnership  goods  by  Packard,  marshal  of  the  United  States  for 
the  district  of  Louisiana.  A  judgment  was  rendered  against  them. 
Their  interests  in  the  suit  were  joint,  and  the  judgment  affects  them 
tt  jointly  and  not  separately.  Feibelman  alone  has  brought  this  writ 
•  of  error,  and  there  has  been  no  summons  and*  seyerance,  or  other 
equivalent  proceeding.  It  follows  that  the  writ  must  be  dismissed 
on  the  authority  of  WiUianu  y.  Bank  V.  S,  11  Wheat.  414;  Master- 
$on  y.  Hemdan,  10  Wall.  416;  Simpmmr.Oreeley,  90  Wall.  15S;  and 
it  is  so  ordered. 
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(108  U.  &  15) 

WooLF  V.  Hamilton  and  another. 

(November  13, 1882.) 

Wbit  ov  Bbbob^When  does  hot  Lib. 

Where  the  case  was  not  tried  in  the  conrt  below  by  a  Jnry,  the  Judgment  can  onlj 
be  brought  up  by  appeal,  and  not  by  writ  of  error. 

In  Error  to  the  Supreme  Court  of  the  Territory  of  Utah. 

J.  R.  Mc Bride t  for  plaintiff  in  error. 

S.  A.  Merritt,  for  defendants  in  error. 

Waits,  G.  J.  This  writ  of  error  is  dismissed  on  the  authority  of 
Heckt  T.  Boughtan,  105  U.  S.  235.  The  case  was  not  tried  in  the 
court  below  by  a  jury.  This,  under  the  act  of  April  7,  18  74,  e.  80, 
(1  Sapp.  Bev.  St.  13,)  made  it  necessary  to  bring  the  judgment  here 
for  review  by  appeal  and  not  by  writ  of  error.    Dismissed. 


(1S4  n.  a  677) 

Eahn  and  another  v.  Hamilton  and  another. 

(November  13, 1862.) 

Woelf  T.  ffamilUm,  iupra^  followed. 

In  Error  to  the  Supreme  Court  of  the  Territory  of  Utah* 

J.  R.  McBride^  for  plaintiff  in  error. 

S.  A.  Merritt^  for  defendanta  in  error. 

Waits,  C.  J.  This  writ  of  error  is  dismissed  upon  the  autborilj 
of  Hecht  Y.  Boughtan,  105  U.  S.  235.  The  ease  is  in  all  respeets  like 
that  of  Woo{f  T.  Hamiltanp  $upra.    Dismissed. 
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(106  U.  S.  286) 

MiLTXNBBBasB  and  others  v.  Loganspobt,  G.  &  B«  W.  B.  Go.  and 

others. 

(November  20,  1882.) 

Railroad  Hobtoaos  —  Afpealb  —  Pabthss  —  REcsivEitsinp  —  Pbopebtt   m 
Court  —  Rights  of  Second  Mortgagee  —  PoaBBssioN  bt  Fibst 

HOBTOAGEE  —  PoWBR  OF  CoURT  ON  FoRECLOfiUBE  — 

Payment  for  OPERATrNO  Road  —  r.TeAft»p 
Road  — Final  Decree. 

I  a  August,  1870,  a  first  mortgage  on  a  railroad  was  made.  In  January,  1873,  a 
second  mortgage  on  the  same  railroad  was  made.  Both  mortgages  covered 
after-acquired  property.  A  default  on  the  first  mortgage  occurred  in  Novem- 
ber, 1873,  and  on  the  second  mortgage  in  January,  1874.  in  August,  1874,  the 
.  second  mortgagee  filed  a  bill  to  foreclose  the  second  mortgage,  making  the 
first  mortgagee  a  party,  acknowledging  the  priority  of  the  first  mortgage, 
not  praying  any  relief  against  the  first  mortgagee,  and  praying  for  a  receiver, 
and  for  the  payment  of  his  net  revenue  to  those  entitled  to  it.  On  the  same 
day,  an  order  was  made  appointing  one  Schuyler  receiver,  and  directing  tbat  a 
copy  of  the  order  be  served  on  the  first  mortgagee,  a  corporation,  requiring  it 
to  appear  **  on  or  before  "  the  flrsC  Monday  of  November  then  next,  and  author- 
izing the  receiver  to  pay  the  arrears  due  for  operating  expenses  for  a  period  in 
the  past  not  exceeding  90  days.  A  copy  of  the  order  was  served  on  the  first 
mortgagee  three  days  afterwards,  and  proof  of  tliat  service  was  filed  two  days 
after  the  service,  in  October  following,  the  receiver,  on  his  petitions  filed, 
was  authorized,  by  order,  to  purchase  certain  rolling  stock,  and  to  pay  Indebt- 
edness, not  exceeding  $10,000,  to  other  connecting  lines,  for  materials  and  re- 
pairs, and  for  ticket  and  freight  balances,  a  part  of  which  was  incurred  more 
than  90  days  before  the  order  appointing  the  receiver  was  made,  and  to  expend 
a  sum  named  in  building  six  miles  of  road  and  abridge,  which  were  part  of  the 
main  line  of  the  road,  and  the  expenditures  were  charged  as  a  first  lien  on  the 
earnings  of  the  road.  The  first  mortgagee  appeared  and  answered  on  the  first 
Monday  of  November,  and  not  before.  The  answer  objected  to  the  creation  of 
'  fresh  indebtedness.  Nothing  more  was  done  in  the  suit  for  11  months.  Then 
•  the  receiver  reported  that  he  had  built  the  six  miles  and  the  bridge,  and  pur- 
chased rolling  stock,  and  incurred  debts  therefor.  He  also  filed  a  petition 
showing  that  his  trust  owed  $232,000,  and  asking  leave  to  borrow  that  amount 
and  $90,000,  to  put  the  road  in  order,  on  receivers'  certificates,  to  be  made  a 
first  lien.  The  petition  set  forth  a  meeting  of  both  classes  of  bondholders,  at 
which,  on  the  report  of  a  committee,  the  receiver  was  directed,  by  a  resolution 
passed,  to  obtain  authority  to  borrow  $322,000  on  receivers'  certificates.  An 
order  was  made  authorizing  him  to  borrow  $201,000  on  receivers'  certificates, 
pa^-able  out  of  income,  and  to  be  provided  for  in  the  final  order  of  the  court  in 
the  suit,  if  not  paid  out  of  income.  Soon  after  four  holders  of  first-mortgage 
bonds  were  made  defendants,  with  leave  to  answer  and  to  file  a  cross-bill. 
They  answered  and  filed  a  cross-bill,  in  November,  1875,  to  foreclose  the  first 
mortgage.  The  cross-bill  claimed  that  the  six  miles  of  road,  and  the  bridge 
and  the  rolling  stock,  and  the  other  property  acquired  by  the  receiver,  were 
•abject  to  the  lien  of  the  first  mortgage,  and  that  the  mortgagor  had  been  in- 
•olvent  from  October,  1873,  and  afiirmed  the  foregoing  statement  aa  to  the 


Digitized  by 


Google 


MILTENBERGEB   V.  LOQINSPOBT,  0.  ^  8.  W.  B.  00«  141 

meeting  of  the  bondholders  and  their  resolution,  and  stated  that  the  plaintifTs 
in  the  cross-bill  had  desired  and  sought  for  more  than  a  jear  to  have  the  first 
mortgage  foreclosed ;  that  the  $201,000  ought  not  to  be  borrowed  and  made 
a  first  Hen  on  the  road ;  and  that  the  receiver  ought  to  be  removed,  and  another 
receiver  appointed  under  the  cross- bill.  In  December,  1875,  a  reference  was 
made  to  take  evidence  on  the  subject  of  the  appointment  of  a  new  receiver. 
More  than  four  months  after  that  the  first  mortgagee  answered  the  cross-bill, 
and,  the  two  suits  being  ready  for  hearing,  they  were  consolidated  and  heard. 
One  decree  was  made  in  them,  in  May,  1876,  declaring  that  both  mortgages 
covered  all  the  property  held  by  the  mortgagor  when  the  original  suit  was 
brought  and  all  subsequent  additions  thereto,  and  providing  for  a  foreclosure 
of  the  right  of  the  second  mortgagee  to  redeem,  and  for  the  presentation  to  a 
master  of  claims  against  the  property  and  the  receiver.  In  July,  1876,  one 
Claybrook  was  appointed  additional  receiver  in  the  original  suit.  He  acted, 
after  August  11, 1876,  as  sole  receiver  until  August  25, 1876,  after  which  he  and 
Schuyler  were  joint  receivers,  until  December,  1876,  when  Schuyler  resigned. 
Claybrook,  on  August  12, 1876,  too&  possession  of  the  entire  property  which 
Schuyler  had,  including  a  railway  23  miles  long,  used  under  a  lease  from  another 
company.  The  master  reported  as  to  claims  against  the  property  and  the  re- 
ceiver, from  time  to  time.  The  plaintiffs  in  the  cross-bill  interposed  objections 
to  making  any  of  the  claims  prior  in  lien  to  the  lien  of  the  first  mortgage.  In 
January,  1879,  the  court,  by  order,  allowed  certain  claims,  many  of  them  not 
over  $5,000,  specifying  the  names  of  the  claimants  and  the  amounts  allowed, 
and  giving  the  claims  allowed  preference  in  payment  out  of  the  income  and 
proceeds  of  sale,  over  the  claims  of  the  mortgagees.  In  this  order  the  plaintilEs 
in  the  cross-bill  prayed  an  appeal  to  this  court.  In  July,  1879,  the  court  made 
a  decree  for  the  sale  of  the  road  as  an  entirety,  and  for  the  payment  out  of  the 
proceeds  of  sale  of  the  claims  allowed,  before  paying  any  principal  or  interest 
on  the  mortgage  debts.  In  this  decree  the  plaintiffs  in  the  cross- suit  prayed 
an  appeal  from  it  to  this  court.    On  a  hearing  of  the  appeal,  KM : 

<1)  The  appeals  were  appeals  in  open  court,  not  requiring  citations,  and  the  order 
and  the  decree  appealed  from  sufficiently  designated  all  the  appellees  by  name. 

<2)  The  first  mortgagee  was  a  proper  party  to  the  original  bill  of  foreclosure,  be- 
cause a  receiver  was  prayed  for;  and,  the  order  appointing  the  receiver  having 
been  served  on  the  first  mortgagee  three  days  after  it  was  made,  such  mortga- 
gee was  bound  to  protect  promptly  the  interests  of  the  first- mortgage  bond* 
holders. 

(5)  The  original  bill  did  not  seek  to  create  a  receivership  for  the  sole  benefit  of  tho 
second-mortgage  bondholders. 

(4)  The  property  in  court  under  the  original  bill  was  the  entire  mortgaged  prop- 
erty, and  not  merely  the  equity  of  redemption  of  the  mortgagor,  as  against  th& 
second  mortgagee. 

<5)  The  exclusive  right  of  a  second  mortgagee  to  the  income  of  a  receivership  cre- 
ated under  a  bill  filed  by  him  is  limited  to  a  case  where  the  first  mortgagee  is 
not  a  party  to  the  suit. 

(6)  The  first  mortgagee  having  been  entitled,  by  the  terms  of  the  first  mortgage,  to 

take  possession  of  the  mortgaged  property  and  operate  the  road,  and  the  cross- 
bill not  having  been  filed  for  more  than  a  year  after  the  receiver  was  ap- 
pointed and  the  first  mortgagee  had  appeared  and  answered  in  the  orij^nal  suit, 
and  it  having  been,  in  judgment  of  law  or  in  fact,  fully  known,  aU  the  time, 
to  the  first-mortgage  bondholders,  what  was  being  done  by  the  receiver  in  cre- 
ating the  claims,  it  was  ineqiiitable  for  the  appellants  to  lie  by  and  see  the  re- 
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ceiver  and  the  court  dealing  with  the  property  in  the  manner  complained  of, 
and  merely  protest  generally  and  disclaim  all  interest  under  the  receivership, 
and  yet  assert  in  the  cross-bill  that  the  property  acquired  by  the  receiver  was 
subject  to  the  lien  of  the  first  mortgage,  and  claim  the  proceeds  of  that  prop- 
erty without  paying  the  debts  incurred  for  acquiring  it. 

The  power  of  a  court  to  create  claims  through  a  receiver,  in  a  suit  for  the  fore- 
closure of  a  railroad  mortgage,  which  shall  take  precedence  of  the  lien  of  the 
mortgage,  considered  and  upheld. 

The  provisions  allowing  the  receiver  to  pay  the  arrears  due  for  operating  expenses 
for  a  period  in  the  past  not  exceeding  90  days,  and  to  pay  indebtedness,  not  ex- 
ceeding $10,000,  to  other  connecting  lines,  for  materials  and  repairs,  and  for 
ticket  and  freight  balances,  a  part  of  which  was  incurred  more  than  90  days 
before  the  order  appointing  him  was  made,  and  to  purchase  rolling  stock,  and 
to  build  six  miles  of  road  and  a  bridge,  part  of  the  main  line  of  the  road,  and 
making  such  expenditures  a  lien  prior  to  the  lion  of  the  mortgages,  upheld. 

The  mortgagor  held  a  leased  road,  under  a  written  lease,  providing  for  rent  and  for 
payment  for  depreciation,  and  for  the  payment  of  a  monthly  rent  by  the  lessor 
to  the  lessee  for  the  use  of  a  part  of  the  road.  The  successive  receivers  took 
possession  of  the  leased  road  and  ran  it  as  a  continuation  of  the  mortgaged 
road.  Part  of  the  rent  which  accrued  before  Claybrook  became  receiver  was 
unpaid.  Claybrook,  after  he  became  receiver,  paid  the  rent  as  it  accrued. 
The  successive  receivers  collected  the  rent  monthly  from  the  lessor  for  the  use 
of  a  part  of  the  road.  The  court  allowed  to  the  lessor,  as  a  claim  preferred  to 
the  first  mortgage,  a  sum  for  the  use  of  the  road,  based  on  the  actual  value  of 
its  use  by  the  receivers,  and  for  depreciation,  and  allowed,  with  a  like  prefer- 
ence, claims  for  operating  supplies  and  materials  furnished  for  the  road  while 
so  run.   Held,  that  the  allowances  were  proper. 

The  final  decree  was  not  erroneous  in  not  requiring  the  accounts  of  the  receiver  to 
be  settled  before  paying  out  of  the  proceeds  of  sale  the  debts  allowed  against 
him,  nor  in  ordering  the  sale  of  the  property  as  an  entirety,  without  separating 
that  acquired  by  the  receiver. 

The  question  of  the  jurisdiction  of  this  court,  in  respect  of  the  claims  not  over 
$5,000,  was  not  considered. 

The  decree  was  affirmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Indiana. 

Charles  M.  Osborne,  for  appellants. 

J.  Gw  Williams  and  W.  H.  H.  MiUer,  for  claimants. 

Blatchford,  J.  On  the  first  of  August,  1870,  the  Logansport, 
Crawfordsville  &  Southwestern  Railway  Company,  an  Indiana  cor- 
poration, executed  to  the  Fidelity  Insurance,  Trust  ft  Safe  Deposit 
Company,  a  Pennsylvania  corporation,  located  at  Philadelphia,  as 
trustee;  a  mortgage  to  secure  the  payment  of  bonds  to  the  amount  of 
I  $19600,000,  covering  the  railway  of  the  mortgagor  from  Logansport 
*  to  Bockvil^le,  in  length  about  92« miles,  with  all  its  franchises  and 
property  used  in  or  connected  with  the  operation  of  said  railway 
which  the  mortgagor  then  owned  or  might  thereafter  acquire.    The 
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bonds  were  coupon  bonds,  payable  in  gold  in  the  year  1900,  with 
interest  at  8  per  cent,  per  annum,  in  gold,  payable  quarterly  on  the 
first  days  of  November,  February,  May,  and  August.  The  mortgage 
provided  that  in  case  of  default  in  the  payment  of  the  principal  or 
interest  of  any  of  the  bonds  the  mortgagor  would,  within  six  months 
after  the  default  should  occur,  it  still  continuing,  surrender  to  the 
trustee,  on  its  demand,  the  possession  of  the  mortgaged  property  and 
all  management  and  control  thereof ;  that  if  possession  should  be  so 
taken,  all  expenses  of  managing  and  operating  the  property  should 
be  paid  from  the  income,  and  if  the  property  should  thereafter  be 
«old,  from  the  sale ;  that  the  trustee,  having  taken  possession,  might 
manage  and  operate  the  road  and  property,  and  receive  all  the  income 
and  apply  it  to  pay  the  interest  in  default,  first  paying  all  expenses 
of  management  and  all  charges  on  the  property;  but  that  the  trustee 
should  not  demand  possession  until  required  in  writing  to  do  so  by 
the  holders  of  at  least  one-half  of  all  the  said  issue  of  bonds  then 
unpaid  and  outstanding.  The  mortgage  also  provided  that  in  case  of 
€uch  default,  and  its  continuance,  the  trustee  might,  after  such  entry 
or  other  entry,  or  without  entry,  sell  the  mortgaged  property  as  an 
entirety  at  public  auction,  having  first  demanded  of  the  mortgagor 
payment  of  all  money  then  in  default,  and  convey  title  to  the  fran- 
chises and  property  to  the  purchaser,  and  first  pay  out  of  the  pro- 
ceeds of  sale  all  advances  or  liabilities  of  the  trustee  in  operating  and 
maintaining  the  railway  and  property  and  managing  its  business  and 
affairs  while  in  possession,  and  then  apply  the  proceeds  to  paying, 
first,  the  interest  on  the  bonds,  and  then  the  principal ;  such  payment 
to  be  made  on  the  bonds  whether  they  should  have  become  due  or 
cot  at  the  time  of  the  sale.  The  mortgage  also  provided  that  if  there 
«hould  be  a  default  continuing  for  six  months  after  demand  for  the 
payment  of  any  half  year's  interest,  the  principal  of  the  bonds  should 
immediately  become  due,  and  the  trustee  might  so  declare  and  notify 
the  mortgagor,  and  on  the  written  request  of  the  holders  of  a  majority  | 
of  the  bonds,  should  proceed  to^collect  the  principal  and  interest  of  • 
the  bonds  by  foreclosure  and  sale  of  the  property,  or  otherwise,  as 
therein  provided.  Up  to  and  including  August  1, 1873,  the  Logans- 
port  company  paid  the  interest  on  the  bonds.  On  November  1, 1878, 
and  thereafter,  it  failed  to  pay  any  interest. 

On  the  first  of  January,  1873,  the  Logansport  Company  executed 
to  the  Farmers'  Loan  &  Trust  Company,  a  New  York  corporation, 
located  at  the  city  of  New  York,  as  trusteCi  a  mortgage  to  secure  the 
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payment  of  bonds  to  the  amount  of  $500,000,  covering  the  entire 
railroad  of  the  mortgagor,  with  all  the  property  which  it  had  or  might 
at  any  time  thereafter  acquire  in  the  eame,  extending  from  Logans- 
port  to  Bockville,  about  92  miles  in  length,  with  all  branch  roads  ex- 
tending from  said  main  line,  built  or  to  be  built,  with  the  right  of 
way,  and  all  the  property  used  for  operating  and  maintaining  said 
road  and  branches,  whether  then  owned  or  thereafter  to  be  acquired, 
and  all  the  corporate  franchises  of  the  mortgagor.  The  bonds  were 
coupon  bonds,  payable  in  gold,  in  the  year  1903,  with  interest  at  8 
per  cent,  per  annunif  in  gold,  payable  semi-annually,  on  the  first  days 
of  July  and  January.  The  mortgage  provided  that  in  case  of  de- 
fault in  the  payment  of  any  principal  or  interest,  the  mortgagor 
should,  within  six  months  after  such  default,  the  default  continuing, 
surrender  to  the  trustee,  on  its  demand,  the  possession  of  the  mort- 
gaged property,  and  that  the  expense  of  managing  the  property  should, 
if  possession  should  be  taken,  be  paid  from  the  income,  and,  if  nec- 
essary, from  the  sale  of  such  personal  property  as  the  trustee  might 
deem  proper.  The  mortgage  also  contained  a  warrant  of  attorney, 
by  which,  in  case  of  default  by  the  mortgagor  to  pay  any  principal 
or  interest  for  six  months  after  the  same  should  become  due,  it  author- 
ized any  attorney  or  solicitor  of  the  state  of  Indiana,  after  notice  to 
it  as  thereinafter  provided,  to  enter  its  appearance  without  process  in 
any  court  of  competent  jurisdiction,  to  any  bill  filed  by  the  trustee  to 
foreclose  and  sell  the  mortgaged  premises,  and,  if  requested  by  the 
trustee,  to  consent,  on  behalf  of  the  mortgagor,  that  a  receiver  be  ap- 
pointed forthwith,  by  order  of  said  court,  to  take  possession  of  said 
S  railway  or  any  part  thereof,  and  of  all  or  any  of  the  mortgaged  prop- 
•  erty,  on  such  terms  as  the  court  should*prescribe,  and  to  consent  that 
a  decree  forthwith  pass  for  the  sale  of  the  whole  or  any  part  of  the 
mortgaged  property,  without  appraisement,  but  under  the  direction 
of  the  court,  provided  that  the  trustee  should  not  demand  a  surrender 
of  possession,  or  file  a  bill  to  foreclose  and  sell,  unless  requested  in 
writing  by  the  holders  of  a  majority  in  interest  of  the  bonds  at  par. 
The  mortgage  also  provided  that  in  case  of  default  in  the  payment 
of  any  interest  for  six  months  after  the  demand  of  payment  after  due, 
the  whole  principal  money  named  in  the  bonds  should  become  due, 
and  that  in  case  of  a  sale  the  proceeds  should  be  applied — First,  to 
paying  the  trustee  all  reasonable  expenses;  second,  to  paying  the 
principal  and  interest  of  the  bonds;  and,  third,  to  paying  the  surplus 
■  X)  the  stockholders.     Tiio  mortgage  declared  that  it  audits  lien  wert 
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subordinate  to  the  mortgage  to  the  Fidelity  Company.  The  mort- 
gagor did  not  pay  any  of  the  interest  wMoh  fell  due  January  1,  1874, 
and  July  1,  1874,  respectively. 

On  the  twenty-sixth  of  August,  1874,  the  Farmers*  Loan  Company 
filed,  in  the  circuit  court  of  the  United  States  for  the  district  of  In- 
diana, a  bill  for  the  foreclosure  of  the  second  mortgage,  making  as 
parties  the  mortgagor  and  the  Fidelity  Company  and  certain  judg- 
ment creditors  of  the  mortgagor.  The  bill  set  forth  that  the  mort- 
gage to  the  Fidelity  Company  covered  the  same  property  as  the  sec- 
ond mortgage,  and  that  the  latter  was  subordinate  to  the  lien  of  the 
former.  It  alleged  facts  showing  that,  by  the  terms  of  the  second 
mortgage,  the  entire  indebtedness  secured  by  it  had  become  due ; 
that  a  majority  in  interest  of  the  holders  of  the  second-mortgage 
bonds  had,  in  writing,  requested  the  plaintiff  to  foreclose  the  mort- 
gage, and  it  had,  more  than  80  days  before  filing  the  bill,  given  no- 
tice to  the  mortgagor  of  its  purpose  to  file  the  same;  that  the  mort- 
gagor was  insolvent  and  unable  to  pay  its  debts ;  that  its  entire 
property  and  franchises  were  not  equal  in  value  to  the  amount  of  the 
two  series  of  bonds ;  that  its  earnings,  after  paying  current  expenses 
and  necessary  repairs,  were  inadequate  to  the  payment  of  interest  on 
the  two  series  of  bonds;  that  the  only  possibility  that  it  would  in  the 
future  be  able  to  pay  the  interest  on  the  mortgage  debt  depended  on 
its,  or  some  person's,  as  its  representative,  being  permitted  to  oper-  S 
ate  the  road  *untrammeled  by  the  embarrassments  under  which  it* 
labored;  that  it  had  a  large  floating  debt,  partly  in  judgment;  and 
that  executions  had  been  levied  on  the  property  covered  by  the  sec- 
ond mortgage  and  used  by  it  in  the  operation  of  the  road,  and  such 
property  had  been  carried  off  by  the  officers  of  the  law,  whereby  the 
operations  of  the  road  had  been  crippled,  and  the  expense  of  its  man- 
agement increased,  while  its  revenues  were  diminished.  The  bill 
prayed  a  foreclosure  of  the  rights  of  the  mortgagor  and  of  the  judg- 
ment creditors,  and  a  sale  of  the  mortgaged  property,  and  the  appli- 
cation of  the  proceeds  to  the  payment  of  the  plaintiff *s  claims  accord* 
ing  to  law.  It  also  prayed  the  appointment  of  a  receiver  to  take  into 
his  custody  and  control  the  mortgaged  property  during  the  pendency 
of  the  suit,  to  operate  the  railroad,  receive  its  revenues,  pay  its  ex- 
penses, make  repairs,  and  manage  its  entire  business,  and  any  sur- 
plus revenues,  after  paying  said  expenses,  to  bring  into  court  and 
pay  out,  under  the  order  of  the  court,  ''to  such  persons  or  corpora- 
tions as  shall  be  adjudged  by  the  court  to  be  entitled  thereto.  ** 
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On  the  day  the  bill  was  filed  the  Logansport  Company  put  in  an 
enswer  admitting  all  the  material  allegations  of  the  bill,  and  that 
the  plaintiff  was  entitled  to  the  relief  demanded. 

On  the  same  day,  on  the  bill  and  said  answer,  the  court  made  an 
order  that  the  Fidelity  Company  appear,  and  plead,  answer,  or 
-demur,  to  the  bill  on  or  before  the  first  Monday  of  November  then 
next,  and  that  a  copy  of  said  order  be  served  on  it  not  less  than 
thirty  days  prior  to  that  day,  and  directing  that  Spencer  D.  Schuyler 
be  appointed  receiver,  on  filing  a  bond,  to  take  into  his  custody  and 
-control  the  mortgaged  property,  and  all  the  property  of  the  mort- 
gagor of  every  kind  and  wherever  situate,  and  empowering  him  to 
operate  and  manage  said  road,  receive  its  revenues,  pay  its  operat- 
ing expenses,  make  repairs,  and  manage  its  entire  business,  and  to 
pay  the  arrears  due  for  operating  expenses  for  a  period  in  the  past 
not  exceeding  90  days,  and  to  pay  into  the  court  all  revenue  over  op- 
erating expenses. 

On  the  twenty-ninth  of  August,  1874,  a  copy  of  said  order  was 
served  on  the  Fidelity  Company,  by  being  given  to  its  president,  and 
^  proof  of  such  service  was  filed  on  the  thirty-first  of  August,  1874. 
?The  receiver,  having  filed  his  bond  and  entered  on  his  duties,  the 
court,  on  his  petition,  made  an  order,  on  the  twenty-third  of  Sep- 
tember, 1874,  giving  him  leave  to  sell  an  unserviceable  oar  and  buy 
a  new  one,  provided  that,  in  the  purchase,  no  lien  should  arise,  for 
the  money  expended,  against  the  interest  of  the  first-mortgage  cred- 
itors. 

On  the  ninth  of  September,  1874,  the  receiver  filed  a  petition 
representing  that  the  rolling  stock  of  the  road  was  insufficient  to 
meet  the  demands  of  business  on  the  same;  that  the  line  of  the  road 
was  about  87  miles  long;  that  the  company  owned  only  six  locomo- 
tive-engines, on  one  of  which  was  a  lien  for  its  full  value,  and  was 
paying  a  rental  of  $200  a  month  for  another;  that  it  would  be  for 
the  interest  of  the  trust  for  him  to  purchase  four  more  locomotive- 
engines,  and  to  make  an  adjustment  in  regard  to  the  one  hired  and 
the  one  on  which  there  was  a  lien;  that  the  company  owned  only 
two  first-class  passenger  cars  and  one  second-class,  and  had  in  use 
one  passenger  car  on  lease ;  that  it  owned  but  one  baggage  car  and 
had  one  on  lease ;  that  it  needed  four  more  passenger  cars;  that  one 
of  its  main  branches  of  business  was  transporting  coal,  and  its  roll- 
ing stock  suitable  to  be  used  in  transporting  coal  was  inadequate  to 
meet  the  then  demands  of  said  business;  that  it  owned  only  20  coal 
cars  free  from  lien,  and  about  130  on  which  there  was  a  lien  to  their 
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fall  yalae;  that  he  ought  to  be  authorized  to  make  an  adjustment 
respecting  the  latter,  and  to  purchase  not  over  100  additional  coal 
cars;  that  the  business  of  the  road  was  greatly  crippled  for  the  want 
of  such  additional  rolling  stock;  that  the  company  was  indebted  to 
other  and  connecting  lines  of  road  in  about  $10,000,  for  materials 
and  repairs,  and  for  ticket  and  freight  balances;  that  a  part  of  said 
indebtedness  was  incurred  more  than  90  days  prior  to  the  order 
of  the  court  appointing  him  receiver  and  making  provision  for  the 
payment  of  certain  claims,  but  the  payment  of  that  class  of  claims 
was  indispensable  to  the  business  of  the  road,  and  it  would  suffer 
great  detriment  unless  he  was  authorized  to  provide  for  them  at 
once;  that  about  five  miles  of  the  road  between  Clymer's  station 
and  Logansport,  including  a  bridge  across  the  Wabash  river  atj 
Logansport,  had  never  been  built;  that  the  city  of^Logansport  had* 
recently  appropriated  $80,000  to  aid  the  railroad  company  to  build 
said  tmck  and  bridge,  which  appropriation  had  been  placed  in  the 
hands  of  a  trustee,  to  be  appropriated  as  the  work  progressed;  and 
that,  as  the  completion  of  said  work  would  very  largely  increase  the 
value  of  the  property  under  his  control,  and  materially  aid  the  pres- 
ent and  future  business  of  the  road,  he  asked  for  leave  to  expend 
such  sums  of  money  as  might  be  necessary  to  complete  the  railway 
between  the  points  named. 

On  the  thirtieth  of  September,  1874,  the  receiver  presented  to  the 
court  a  supplemental  petition  setting  forth  that  the  $80,000  for  build- 
ing the  five  miles  of  road  was  raised;  that  the  bridge  would  cost 
about  $80,000;  that  the  Detroit,  Eel  Biver  ft  Illinois  Bailroad  Com* 
pany,  with  which  the  receiver's  road  would  form  an  advantageous 
connection  by  the  building  of  the  bridge  and  the  five  miles  of  road, 
agreed  to  give  to  the  Logansport  Company  the  one-half  of  the  $30,- 
000,  so  that  that  company  would  be  the  sole  owner  of  the  bridge  on 
paying  one-half  of  the  cost  of  its  construction;  that  five  acres  of  valu- 
ble  land  at  Logansport  bad  been  given  to  the  Logansport  Company 
on  condition  that  the  five  miles  of  road  should  be  built,  said  land 
being  worth  $2,500,  and  suitably  located  for  a  yard  and  shops  of  the 
company;  that  the  total  cost  of  the  five  miles  of  road  and  the  bridge 
would  not  exceed  $30,000  above  the  amounts  given  by  the  city  of 
Logansport  and  the  Detroit  Company ;  that  the  necessary  expendi* 
ture  could  be  met  by  anticipating  the  earnings  of  the  railway  for 
a  comparatively  short  time;  that  the  increased  business  that  would 
accrue  to  the  railway  by  the  connections  made  by  doid^leting  said 
five  miles. of  road  would  soon  reind)ur8e  all  moneys-expended  in  oon- 
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fitructing  the  same;  that  the  bailding  of  the  five  miles  and  the  bridge 
would  be  greatly  to  the  advantage  of  the  bondholders  of  the  company 
and  would  add  a  large  amount  to  their  security^  because  the  five  miles 
and  the  bridge,  when  completed,  would  become  part  and  parcel  of  the 
property  and  covered  by  its  mortgages;  that  the  road,  without  the 
completion  of  said  five  miles,  had  no  terminus  connecting  it  with 
other  lines,  but  ended  at  a  point  where  there  was  no  business  of  im- 
portance; and  that  said  five  miles  was  a  part  of  the  original  line  of 

I  the  railway  and  covered  by  both  mortgages. 

*  *  On  the  third  of  October,  1874,  the  court,  on  the  said  two  petitions, 
made  an  order  empowering  the  receiver  to  buy  four  new  locomotive 
engines,  four  new  passenger  cars,  and  one  hundred  new  coal  cars, 
and  to  make  an  adjustment  respecting  the  liens  on  and  rentals  of 
rolling  stock,  and  to  pay  the  indebtedness  to  other  connecting  lines 
for  the  purposes  set  forth  in  said  petition,  not  exceeding  $10,000, 
notwithstanding  said  limitation  of  90  days,  and  to  expend  $30,000, 
in  addition  to  said  gifts  and  advances,  to  complete  said  five  miles  of 
road  and  said  bridge,  and  to  enter  into  the  contracts  required  there- 
for. The  order  provided  that,  as  to  all  the  moneys  that  might  be 
expended,  and  all  liabilities  incurred  by  the  receiver  in  carrying  out 
the  provisions  of  the  order,  the  earnings  of  the  road  were  charged 
**as  with  a  first  lien  prior  to  all  incumbrances  upon  said  road." 

On  the  third  of  November,  1874,  the  Fidelity  Company  filed  an 
answer  to  the  bill,  setting  up  the  mortgage  to  it  and  its  priority 
to  the  second  mortgage.  It  admitted  that  the  earnings  of  the  road 
bad  been  inadequate  to  pay  current  expenses  and  necessary  repairs 
and  the  interest  on  the  two  series  of  bonds.  It  denied  that  the  ap* 
pointment  of  a  manager  or  receiver  to  operate  the  road  would  enable 
the  company  to  pay  the  interest  on  its  mortgage  indebtedness,  and 
alleged  that  to  appoint  a  manager  or  receiver  of  the  road,  with  au- 
thority to  incur  expense  and  create  fresh  indebtedness,  for  which  the 
road  or  its  earnings  could  in  any  way  be  made  responsible,  would 
only  perpetuate  its  past  condition  of  embarrassment,  and  be  unjust 
to  the  respondent  and  the  holders  of  the  first-mortgage  bonds; 
that  the  first  mortgaige  could  not  rightfully  and  ought  not  to  be. 
affected,  or  its  lien  impaired,  by  any  proceedings  on  the  second 
mortgage;  that  any  decree  that  might  be  made  on  the  bill  should  ba 
made  expressly  subject  to  the  first  mortgage;  and  that  no  order 
ought  to  be  made  in  the  cause  that  might  or  could  lessen  the  para- 
mount lien  of  the  first  mortgage  on  the  property  and  franchises  of . 
the  company,  or  impair  the  right  of  tha  holders  of  the  first-mortgagt;: 
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f>0nds  to  proceed  against  the  compauy  when  entitled  so  to  do  under   . 
the  mortgage. 

No  farther  proceedings  in  court,  of  any  materiality,  appear  to  have 
taken  place  for  11  months.  On  the  fourth  of  October,  1875,  the  re- 1 
•ceiver  filed  a  report  and  statement  showing  that*he  had  constructed  • 
six  miles  of  new  road  from  Clymer's  station  to  Logansport,  including 
the  bridge,  and  had  the  same  in  running  operation  as  a  part  of  the 
mainline;  that  the  cost  had  been  $104,651,  of  which  he  had  paid 
and  was  to  pay  $29,015.64;  and  that  he  had  purchased  rolling  stock 
under  said  order  of  the  court  for  $110,260.46,  on  which  there  was 
unpaid  $79,536.68.  On  the  same  day  he  filed  a  petition,  showing 
that  there  was  due  from  his  trust  $232,000 — being  $80,000  on  roll- 
ing stock,  $80,000  on  the  five  miles  of  road  and  the  bridge,  $25,000 
for  taxes,  $25,000  for  rights  of  way,  $43,000  for  back  pay  and  sup- 
plies in  operating  the  road,  $20,000  for  rental  due  to  the  Evansville 
&  Crawfordsville  Railroad  Company  for  that  portion  of  the  line  ex- 
tending from  Bockville  to  Terre  Haute,  23  miles,  and  $9,000  to  the 
Missouri  Car  &  Foundry  Company,  on  rolling  rock  and  in  operating 
the  road ;  and  that  $90,000  was  required  to  place  the  road  in  proper 
running  order.  The  petition  prayed  for  authority  to  borrow  $322,- 
000  for  said  purposes,  on  receiver's  certificates  made  a  first  lien  on 
the  property,  as  for  the  best  interest  of  the  trust  property.  It  set 
forth  the  grounds  for  asking  such  authority.  As  bearing  on  the  in- 
terests of  the  first-mortgage  bondholders,  it  contained  the  following 
statement : 

••  The  receiver  went  to  New  York  city  in  May  last,  to  consult  with  the  flrat- 
roortgage  bondholders,  with  the  view  of  their  taking  some  steps  for  the  finan- 
cial relief  of  the  road.  While  there  he  met  with  paities  holding  and  repre- 
senting large  numbers  of  the  bonds  in  Boston,  New  York,  Baltimore,  Phila- 
d^phia,  and  other  cities  ancl  their  vicinitjes,  and,  as  a  result  of  his  consulta- 
tion with  them,  a  meeting  was  advertised  and  lield  at  the  Fifth  Avenue  Hotel, 
in  New  York  city,  on  May  24th.  At  that  meeting  a  committee  was  appointed 
to  examine  the  road  and  ascertain  its  condition,  its  original  cost,  its  pi-esent 
liabilities,  and  what  amount  would  be  necessary  to  place  it  in  working  order,  etc., 
and  to  report  at  a  subsequent  meeting,  to  be  called  by  the  chairman.  That 
committee  afterwards  inspected  tlie  i-oad,  and,  at  a  meeting  held  in  New  York 
city,  September  3d,  made  th^ir  report.  To  that  meeting  the  original  holders 
of  the  first-mortgage  bonds  were  each  invited  by  timely  notice,  naming  the  g 
time  and  place  of  the  meetings  to  hear  the  report,  of  the  committee,  and  to  take  • 
part  in  the  deliberations  of  the  meeting.  A  lairge  repi*esentation  olP  the  first- 
mortgage  bondholders  was  present.  A  tetter  f rtom  the  Hon.  John  Baird,  chair- 
man of  the  meeting,  to  the  receiver,  stateer  tliat  fh>m  8800,()00  to  1^1,000,000 
were  represented.  .  A^copy  of.  ihB  minutes  of  that  meeting,  duly  certified  by  its   j 
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prerident  and  secretaiyt  together  with  a  wpy  of  the  report  of  the  committee 
preYionsly  appointed,  is  filed  herewith.  By  reference  to  the  report  of  that 
committee  the  court  will  obsenre  that  three  propoBitions  were  suggested  to  the 
bondholders,  vix. :  (1)  Foreclosure  of  first  mortgage  and  sale  of  the  road ;  (2) 
an  assessment  of  not  less  than  20  per  cent,  upon  the  par  value  of  the  bonds 
held  by  them  to  pay  off  debts  and  repair  the  road;  (8)  to  devise  some  means 
for  borrowing  not  less  than  $800,000.  These  propositions  were  all  fully  dis- 
cussed, and  the  discussions  resulted  in  the  passage  of  a  resolution  directing 
the  receiver  to  obtain  from  the  court  authority  to  borrow,  upon  receiver's  cer- 
tificates, the  sum  of  $822,000.  The  receiver  was  present  and  heard  the  discus- 
sions, and  but  repeats  what  was  there  many  times  positively  asserted,  that  it 
would  be  impossible  to  collect  in  time  for  the  pressing  necessities  of  the  hour  an 
assessment  of  the  requisite  amount  of  money  from  the  bondholders.  Many 
of  the  bonds  are  held  in  small  amounts,  by  people  of  limited  means,  who  must 
have  a  lengthy  previous  notice  of  an  assessment  to  be  able  to  meet  it,  if  at  all. 
He  would  show  to  the  court  that,  as  he  has  observed  the  condition  of  the  bond- 
holders, he  believes  that  an  immediate  foreclosure  of  the  first-mortgage  bonds, 
or  any  other  steps  requiring  the  early  payment  of  any  considerable  sum  by  the 
holders  of  bonds,  would  result  in  the  complete  destruction  of  their  interests, 
whereas,  if  the  court  will  make  some  present  provision  for  these  pressing  ne- 
cessitieB,  their  interests  will  be  preserved  to  them.** 

Thereupon  the  court,  on  the  same  day,  made  an  order  setting  forth 
that  it  appeared  to  its  satisfaction  that,  under  its  orders,  the  receiver 
had  purchased  for  the  use  of  the  road,  and  then  had  in  use  on  it,  as 
part  of  its  property,  rolling  stock  on  which  there  was  due  $79,536.68, 
and  that  there  was  danger  of  losing  the  property  by  reason  of  the 
forfeiture  of  the  contract  under  which  the  same  had  been  purchased, 
I  nnless  provision  was  made  for  the  payment  of  that  sum;  and  that, 
*  under  its  orders,  he  had*incurred  liabilities,  in  constructing  and  com- 
pleting the  five  miles  of  road  and  the  bridge,  to  the  amount  of  $39,- 
015.64,  and  that  said  part  of  the  road  was  a  part  of  the  line  of  the 
road,  and  contributed  materially  to  its  value,  and  that  there  were  the 
said  amounts  due  for  taxes  and  rights  of  way  and  back  pay  and  sup- 
plies, making  in  all  $201,553.33,  and  that  it  appeared  that  those 
several  sums  could  not  at  that  time  be  paid  or  provided  for  out  of 
the  current  receipts  of  the  road,  and  then  authorizing  the  receiver  to 
raise  money  for  that  purpose  by  issuing  and  negotiating  receiver's 
certificates,  due  in  one  year  from  that  date,  bearing  interest  not  to 
exceed  eight  per  centum  per  annum,  and  payable  out  of  the  income  of 
said  road,  to  bearer  or  order,  "which  certificates  are  to  be  provided 
for  by  this  oourt  in  its  final  order  in  said  oause,  unless  paid  by  the 
receiver  out  of  the  income  of  said  road  as  aforesaid.**  The  order 
further  set  forth  that,  it  appearing  to  the  oourt  that  there  were  other 
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liabilities  which  had  accrued  ~in  connection  with  the  operating  of 
«aid  road/'  being  the  $20,000  due  for  rental  to  the  Evansville  Gom- 
pany,  and  the  f  9,000  due  for  rental  to  the  Missouri  Car  Company, 
and  that  $90,000  was  required  to  place  the  road  in  proper  running 
order,  and  the  same  could  not  be  provided  for  out  of  its  income,  it 
was,  therefore,  further  ordered  that,  in  case  the  plaintiff  and  the 
Fidelity  Company,  on  due  notice  given  to  them  of  such  application 
by  the  receiver,  should  file  a  memorandum  therein  consenting  to  that 
part  of  the  order,  or  stating  that  they  had  no  objections  thereto,  the 
receiver  should  be  authorized  to  issue  receiver's  certificates,  and  ne- 
gotiate and  sell  them  to  raise  money  to  pay  said  indebtedness  and 
make  said  improvements;  such  certificates  to  be  of  like  tenor  and 
date,  and  to  be  provided  for  in  the  same  manner,  as  those  first  au- 
thorized, and  not  to  be  sold  or  used  at  less  than  their  par  value. 
2^0  certificates  were  ever  issued  under  the  second  branch  of  this  or- 
der. 

On  the  twenty-seventh  of  November,  1876,  the  court,  on  the  peti- 
tion of  the  appellants  in  this  appeal,  filed  on  the  part  of  themselves 
4ind  all  other  holders  of  the  first-mortgage  bonds,  made  the  appel- 
lants parties  defendant  to  said  suit  and  gave  them  leave  to  file  an 
answer  and  a  cross-bill.  On  the  same  day  their  answer  was  filed.  S 
It  contained  substantially  the  same  allegations  and^denials  as  the* 
:answer  of  the  Fidelity  Company,  and,  in  addition,  admitted  that  the 
mortgagor  was  insolvent  and  unable  to  pay  its  debts,  and  that  its  en- 
tire property  and  franchises  were  not  equal  in  value  to  the  amount 
of  the  two  series  of  bonds,  and  that  the  appointment  of  a  manager 
•or  receiver  to  operate  and  run  the  road  was  necessary. 

On  the  same  day  the  appellants  filed  a  cross-bill,  on  their  own  behalf 
tind  on  behalf  of  all  holders  of  the  first-mortgage  bonds  who  should 
-choose  to  join  in  the  prosecution  of  the  suit,  making  as  defendants 
Hxe  Logansport  Company,  the  Farmers'  Loan  Company,  the  Fidelity 
Oompany,  and  sundry  judgment  creditors.  The  cross-bill  set  forth 
ihe  filing  and  the  contents  of  the  original  bill,  and  the  proceed- 
ings in  the  original  suit,  including  the  petitions  of  September  9, 
48,  and  80,  1874,  the  order  of  October  8,  1874,  the  report  of 
•October  4,  1875,  and  the  petition  and  the  order  of  the  same  date. 
It  set  forth  the  first  mortgage,  and  averred  that  before  August  26, 
1874,  the  mortgagor  built  a  line  of  road  from  Bockville  to  Cly- 
mer's  station,  a  point  between  five  and  six  miles  south-westerly 
irom  Logansport,  being  a  portion  of  the  line  contemplated  by  its 
<«harter  and  by  said  first  mortgage,  and  acquired  certain  property 
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whioh  it  used  in  constraoting  said  road,  and  in  oonnection  with 
operating  it,  and  certain  other  property  intended  for  the  purpose  of 
boilding  the  remainder  of  the  road  from  Glymer's  station  to  Logans- 
port,  all  of  which  were  within  the  terms,  and  covered  by  the  lien,  of 
the  first  mortgage;  that,  since  the  appointment  of  said  Schuyler  a» 
reoeiYGr,  he  had  built  and  completed  said  line  of  road  from  Glymer's- 
station  to  Logansport,  and  said  bridge,  and  had  acquired  a  large^ 
amount  of  personal  property  connected  therewith,  including  certain 
lands  intended  to  be  used  for  machine-shops  at  Logansport,  and  cer^ 
tain  rolling  stock  and  other  property  for  use  on  said  railroad,  and 
had,  in  so  doing,  used  much  of  the  property  subject  to  the  lien  of  the 
first  mortgage;  and  that  all  of  said  property  acquired  by  the  mort^ 
gagor,  and  that  so  acquired  by  the  receiver,  and  the  road  built  by 
him,  were  equitably  subject  to  the  lien  of  the  first  mortgage.  The 
cross-bill  set  forth  the  f lulure  of  the  mortgagor  to  pay  the  interest  on 
c  the  first-mortgage  bonds  on  and  after  November  1, 1S73,  and  averred 
•  that  on  and  always  after  October  20,  1873,  it  wa8*insolvent ;  that  its 
entire  property  had  not  been  and  was  not  of  Bu£Scient  value  to  pay 
the  first  series  of  bonds;  and  that  its  income  had  not  been  and  was 
not  more  than  su£Scient  to  pay  its  necessary  expenses  incurred  in 
operating  and  managing  its  property,  and  making  necessary  and 
proper  repairs.  The  cross-bill  also  set  forth  that  a  meeting  of  the 
bondholders  was  held  May  24,  1875,  at  which  the  holders  of  a  con- 
siderable number  of  the  bonds  of  both  series  were  present,  and  a  com- 
mittee was  appointed  to  examine  the  road  and  ascertain  its  condition, 
original  cost,  and  present  liabilities,  and  the  amount  which  would  be 
necessary  to  place  it  in  working  order,  and  to  report  at  a  subsequent 
meeting;  and  that  on  the  third  of  September,  1875,  said  committee 
reported  to  an  adjourned  meeting  its  views  respecting  the  property, 
to  the  effect  that  repairs  and  other  expenditures  to  put  the  road  in 
fair  condition  for  use  were  needed,  to  the  amount  of  several  hundred 
thousand  dollars;  that  additional  rolling  stock,  to  the  amount  of 
$168,000,  was  needed  for  the  efficient  eonduct  of  its  business;  that 
liens  to  the  amount  of  $322,000,  being  the  items  above  mentioned, 
superior  in  dignity  to  the  bonded  debt,  existed;  that  there  were  claims 
against  the  road  and  the  receiver  aggregating  $25,000 ;  that  the  in- 
come of  the  road  over  actual  operating  expenses  and  repairs,  for  1874, 
was  about  $20,000;  and  that  there  had  been  a  deficit  of  $79,800.87 
during  the  same  time,  by  reason  of  what  were  called  extraordinary  ex- 
penses, and,  during  the  six  months  next  preceding  July  1, 1875,  a  like 
deficit  of  $48,883.50,  and  an  income  of  $8,000,  after  deducting  what 
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'were  called  extraordinary  expenses.  The  oross-bill  averred  that  said 
fitatistios  and  statements  were  substantially  oorreot,  but  it  denied  that 
there  were  any  prior  liens  to  the  lien  of  the  first  mortgage.  It  averred 
that  the  committee  in  substance  recommended  that  the  first  mortgage 
should  not  be  foreclosed,  and  that  the  receiver  should  apply  to  the 
•court  for  leave  to  borrow  $322,000,  payable  in  one  year,  to  relieve 
the  road  from  its  present  necessities,  and  said  sum  should  be  made 
a  first  lien  upon  said  property,  prior  to  the  lien  of  either  mortgage; 
that  said  report  was  made  at  the  instance  of  said  Schuyler  and  of 
the  holders  of  the  second-mortgage  bonds ;  that  the  holders  of  first-e 
mortgage  bonds,  including  the  plaintiffs,  to  the  amount^of  $148,700,* 
had  not  consented  to  said  scheme  for  borrowing  money,  and  had 
joined  in  the  cross-bill;  that  the  plaintiffs  desired,  and  had  for  more 
than  a  year  last  past  desired  and  sought,  to  have  the  first  mortgage 
foreclosed  and  the  property  sold;  that  they  elected  that  the  principal 
itnd  interest  should  be  due ;  that  the  Fidelity  Company  had  refused, 
after  request,  to  take  measures  to  foreclosure  the  first  mortgage; 
that,  under  pretense  of  improving  the  property^  and  increasing  its 
Talue  and  earnings,  and  acquiring  additional  property,  the  entire 
property  was  being  destroyed,  and  liens  were  being  attempted  to  be 
-created  to  take  precedence  of  the  first-mortgage  lien ;  that  the  Fidel- 
ity Company  refused  to  take  any  means  to  preserve  the  property; 
that  no  material  part  of  the  sum  of  $201,562.32,  which  the  said  re- 
ceiver had  been  authorized  to  borrow,  could  be  paid  from  the  income 
of  the  road,  and  it  was  not  probable  the  interest  on  it  could  be  paid 
from  said  income ;  that  the  borrowing  of  it  for  one  year  was  not  in 
the  interest  of  the  first-mortgage  bondholders,  and  it  ought  not  to  be 
made  a  first  lien  upon  the  property ;  and  that  said  Schuyler  did  not 
own  any  of  the  first-mortgage  bonds,  but  was  interested  only  in  the 
second-mortgage  bonds  and  the  stock,  and,  for  various  reasons  as- 
signed, was  not  a  proper  person  to  have  charge  of  the  property.  The 
•cross-bill  prayed  for  the  sale  of  the  mortgaged  property  to  pay  the 
&st-mortgage  bonds,  and  for  the  appointment  of  a  receiver  to  take 
possession  of  the  property  and  operate  the  road,  and  for  the  removal 
of  Schuyler  as  receiver. 

On  the  eighteenth  of  December,  1875,  the  plaintiffs  in  the  cross- 
bill moved  for  a  receiver  thereunder,  and  for  the  discharge  of  Schuy- 
ler as  receiver.  A  reference  to  a  master  was  ordered  to  take  evidence 
on  the  subject. 

Nothing  further  of  importance  appears  to  have  been  done  in  the 
«ait  until  the  first  of  May,  1876,  when  the  Fidelity  Company  filed  an 
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answer  to  the  eross-bill,  averring  that  it  had  declined  to  take  pro-^ 
ceedings  to  foreolose  the  first  mortgage  because  it  had  not  been  re-^ 
quested  to  do  so  by  the  holders  of  a  majority  of  the  first-mortgage* 
bonds,  and  that  their  true  interests  would  be  best  subserved  by  ani 
early  foreclosure  of  said  mortgage.  On  the  same  day  the  Farmers' 
S  Loan  &>mpany  and  the  mortgagor  filed  separate  answers  to  the  cross* 
7  bill,  xbese  answers  denied*  all  allegations  made  against  Schuyler 
in  the  cross-bill,  and  alleged  that  all  improvements  had  been  made 
in  good  faith,  for  the  benefit  of  the  property,  and  had  added  largely 
to  its  value. 

On  the  third  of  May,  1876,  the  original  suit  and  the  cross-suit 
were  brought  to  a  hearing  together  on  the  bills  and  the  answers 
therein  and  certain  stipulations,  and  one  decree  was  made  in  both 
suits,  on  the  seventeenth  of  May,  1876,  consolidating  the  suits,  ad- 
judging what  was  due  on  each  mortgage,  and  declaring  that  the  prop- 
erties covered  by  the  two  mortgages  were  one  and  the  same,  and  that 
the  lien  created  by  them  respectively  covered  all  the  property  held  by 
the  mortgagor  at  the  time  of  the  bringing  of  the  original  suit  and  all 
subsequent  additions  made  thereto.  The  decree  described  said  prop- 
erty as  being  the  railroad  from  Logansport  to  Bockville,  92  miles, 
with  all  branch  roads  extending  from  said  line  which  had  been  built 
or  acquired  by  the  mortgagor,  or  for  its  use,  with  all  its  franchisea 
and  property  which  had  been  acquired  for  the  purpose  of  operating 
said  road  and  its  branches,  and  all  leases,  contracts,  and  agreements 
made  with  the  mortgagor,  or  for  its  use  and  benefit.  It  declared  thai 
the  lien  of  the  first  mortgage  was  superior  to  that  of  the  second  mort- 
gage  upon  all  of  said  property.  It  provided  for  a  redemption  of  the 
the  first-mortgage  lien  by  the  second  mortgagee,  and,  on  failure,  for 
a  foreclosure  of  all  its  rights  in  said  property  except  in  the  proceeds 
of  a  sale.  It  provided  for  the  presentation  before  a  master  of  claims 
by  the  holders  of  first-mortgage  bonds  and  coupons,  and  of  claims  U> 
an  interest  in  the  property,  and  of  claims  against  the  receiver  arising 
out  of  his  actings  and  doings  as  such,  allowing  any  parties  interested 
in  the  funds  to  be  derived  from  a  sale  to  dispute  and  contest  such 
claims.  It  reserved  all  questions  concerning  priority  of  liens,  except 
as  between  persons  entitled  under  the  first  and  second  mortgages, 
and  declared  that  it  should  not  be  necessary  to  pass  on  said  claims, 
before  having  a  sale. 

On  the  twenty-fifth  of  July,  1876,  the  court  appointed  Joseph  P. 
Claybrook  joint  receiver  with  Schuyler  in  the  original  suit,  without 
prejudice  to  the  right  of  the  plaintiffs  in  the  cross-bill  and  of  th* 
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Fidelity  Company  to  claim  that  the  receivership  of  Schuyler  was  not  § 
in  their  interest  and  by  their  consent,  as  f ally*as  they  might  have  • 
done  if  no  such  joint  receiver  had  been  appointed,  and  the  order  de- 
clared that  it  should  not  be  held  to  entitle  the  first-mortgage  bond- 
holders, or  their  trustee,  to  any  of  the  income  of  the  property  which 
might  be  realized  by  the  receivers,  until  said  Qaybrook  should  qualify 
as  receiver,  or  until  Schuyler  should  requalify,  which  he  was  ordered 
to  do  by  a  day  named.  Glaybrook  qualified  on  the  eleventh  of  Au- 
gust, 1876,  and  after  that  acted  as  sole  receiver,  until  Schuyler  re- 
qualified  on  the  twenty-fifth  of  August,  1876. 

Under  the  decree  of  May  17,  1876,  the  master  made  reports,  from 
time  to  time,  as  to  claims,  allowing  some  wholly  or  in  part  and  re- 
jecting some.  Various  questions  arise  on  this  appeal  in  respect  to 
those  of  said  claims  which  were  allowed. 

On  the  twentieth  of  October,  1876,  Glaybrook  filed  a  report,  stat- 
ing that,  as  receiver,  he  took  possession,  on  the  twelfth  of  August, 
1876,  of  the  line  of  railway  from  Logansport  to  Bockville,  92  87-100 
miles,  and  a  line  of  railway  from  Bockville  to  Terre  Haute,  23  miles, 
said  to  belong  to  the  Evansville  &  Crawfordsville  Bailway  Company, 
and  4  90-100  miles  of  side-tracks  at  stations  between  Logansport  and 
Eockville,  and  a  hand-railway.  If  to  2  miles,  from  Sand  Creek  to  the 
coal  mines,  and  certain  station  buildings  and  other  property,  and 
certain  rolling  stock,  some  owned  by  the  mortgagor  and  some  leased 
by  it. 

On  the  twenty-second  of  November,  1876,  the  court  suspended 
Schuyler  from  his  position  as  receiver.  On  the  first  of  December, 
1876,  an  order  was  made,  on  the  consent  of  Schuyler  and  the  plain- 
tiffs in  the  cross-suit,  vacating  said  order  of  suspension  and  accept- 
ing Schuyler's  resignation  as  receiver,  and  allowing  him  f  600  for 
services  and  expenses  as  joint  receiver,  and  f  15,330.29  for  salary  as 
separate  receiver,  without  prejudice  to  the  rights  of  the  parties  to 
contest  any  matter  connected  with  the  accounts  of  Schuyler  as  re- 
ceiver, except  as  therein  expressed,  or  any  claims  made  under  said  ac- 
-counts  and  asserted  against  said  trust  estate,  or  the  claim  that  the 
receiver's  indebtedness  should  have  priority  over  the  first  mortgage. 

On  the  nineteenth  of  February,  1877,  the  plaintiffs  in  the  cross- 
suit  filed  a  paper  setting  forth  that  any  fund  derived  from  the  property 
•covered  by  the  first  mortgage,  or  from  any  property  acquired  for  the  J 
use  of  said  railway,  which  was  or  should  be*8ubject  to  the  lien  of  said  ^ 
mortgage,  ought  not  to  be  charged  with  any  indebtedness  whatever, 
whether  incurred  by  the  mortgagor  or  by  Schuyler,  as  receiver,  un- 
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der  the  prayer  of  the  original  bill;  also  objecting  to  certain  items  ii> 
Schuyler's  account,  because  credited  or  paid  out  without  the  authority^ 
of  the  court,  or  upon  accounts  or  contracts  and  debts  which  accrued 
or  were  made  and  matured  more  than  three  months  before  Schuyler 
became  receiver,  or  because  for  indebtedness  which  Schuyler,  as  re- 
ceiver, had  not  lawful  authority  to  incur  or  pay,  or  because  for  his. 
personal  indebtedness,  or  unnecessary  or  excessive;  also  alleging  that 
the  receiver's  certificates  and  certain  notes  were  issued  improvidently 
and  improperly,  and  without  the  authority  of  the  court.  Afterwards,, 
further  objections,  of  like  tenor,  were  filed  to  other  items.  The  plain- 
tiffs in  the  cross-suit  also  filed  various  exceptions  to  the  reports  of  the- 
master  allowing  various  claims. 

On  the  twenty -second  of  January,  1879,  after  a  hearing  as  to  the- 
claims,  on  the  reports,  the  evidence,  and  the  exceptions,  the  court  made- 
an  order  allowing  certain  claims,  many  of  them  not  over  f  5,000,. 
specifying  the  names  of  the  claimants  and  the  amounts  allowed,  and. 
referring  back  the  claim  of  the  Evansville  Company  for  further  evi- 
dence, and  a  report  based  on  certain  specified  rulings  then  made.- 
The  order  also  contained  this  provision : 

"  All  claims  allowed  by  the  court,  by  this  order  of  this  day,  against  the  re- 
ceiver, are  adjudged  to  be  valid  claims,  to  be  paid  out  of  the  funds  in  the  pos- 
session  of  the  courts  as  well  from  the  income  of  the  road  as  from  the  proceeds 
of  any  sale  hereafter  made,  and  prior  in  equity  to  any  claims  of  the  mortga- 
gees of  the  railroad;  the  court  reserving  to  the  mortgagees  the  right  to  object 
to  any  order  hereafter  to  be  made  in  distributing  the  whole  or  any  part  of  the 
funds  which  may  be  in  court  arising  from  the  income  of  the  railroad,  or  from 
the  sale  of  the  same." 

In  the  order  the  plaintiffs  in  the  cross-suit  prayed  an  appeal  to- 
this  court. 

On  the  twenty-fifth  of  June,  1S79,  the  master  filed  a  special 
report  as  to  the  claim  of  the  Evansville  Company,  to  which,  two  daya 
afterwards,  the  plaintiffs  in  the  cross-suit  filed  exceptions.  On  the 
I  third  of  July,  1879,  the  court  allowed  the  claim  at  $35,318.62,  in 
f  preference  to  the  mortgage  liens.  On  the  same  day  it  made*a  decree- 
for  the  sale,  as  an  entirety,  by  the  master,  of  the  road  from  Logans- 
port  to  Bockville,  together  with  all  the  branch  roads  of  the  mortgagor 
extending  from  said  main  line,  which  had  been  built  or  acquired  by 
it  or  for  its  use,  together  with  all  its  franchises  and  property  owned 
by  it,  or  which  had  been  acquired  for  the  purpose  of  operating  said 
road,  together  with  all  contracts  and  agreements  made  with  it  or  for 
its  use  or  benefit,  giving  a  particular  description  of  the  property  in* 
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schedules.  The  decree  provided  that  out  of  th«  net  proceeds  of  sale 
the  master  should  pay — Fir$t,  the  costs  of  suit  and  the  allowances 
made  to  the  trustees  and  the  solicitors;  iecond,  the  taxes;  third,  the 
claims  against  the  receivership  and  fund  in  court  allowed  by  the 
order  of  January  22, 1879,  and  the  claim  of  the  Evansville  Company 
as  so  allowed,  and  all  other  claims  against  said  receivership  and  fimd 
which  might  thereafter  be  allowed,  and  which  might  remain  unpaid 
after  the  funds  in  the  hands  of  the  receiver,  not  otherwise  disposed  of, 
should  have  been  exhausted  ;yotir^/r,  the  surplus  to  be  applied,  first,  to 
the  payment  of  the  first-mortgage  bonds  and  coupons  pro  rata,  and  the 
remainder,  if  any,  to  be  distributed  as  the  court  might  thereafter 
direct.  The  decree  contained  a  prayer  for  an  appeal  from  it  to  this 
court  by  the  plaintiffs  in  the  cross-suit.     That  appeal  was  perfected. 

This  chronological  history  of  the  proceedings  in  the  case  is  given, 
because  a  full  understanding  of  those  proceedings  conduces  to  an 
easy  solution  of  the  questions  involved  in  the  appeal  herein. 

The  appellees  insist  that  th^  appeal  should  be  dismissed  for  the 
alleged  reason  that  the  parties  have  not  been  named  as  either  appel- 
lants or  appellees  on  the  docket  of  this  court  or  in  the  transcript.  But 
the  order  of  January  22, 1879,  allows  the  claim,  specifying  the  persons 
to  whom  allowed  and  the  amounts,  and  the  body  of  the  order  states 
that  the  plaintiffs  in  the  cross-suit  pray  an  appeal  to  this  court;  and 
the  decree  of  July  8, 1879,  orders  the  payment  of  the  claims  allowed 
by  the  order  of  January  22, 1879,  and  contains  a  prayer  by  the  plain- 
tiffs in  the  cross-suit  for  an  appeal  from  said  decree.  These  were 
appeals  in  open  court,  not  requiring  citations,  and  the  order  and  theg 
decree  appealed  from  sufficiently  designated  aU*the  appellees  by  name,^ 
and  the  appeals  were  appeals  from  the  whole  of  the  order  and  the 
whole  of  the  decree.  The  decision  in  The  Protector,  11  Wall.  82^ 
does  not  apply  to  a  case  of  this  kind. 

As  a  general  proposition,  applicable  to  the  whole  case,  the  appel- 
lants insist  that  the  mortgagee  under  the  second  mortgage  carried 
out  a  fraudulent  scheme  to  obtain  a  priority  over  the  lien  of  the  first 
mortgage  for  the  claims  allowed,  without  giving  the  mortgagee  under 
the  first  mortgage  an  opportunity  to  resist  it  until  after  the  orders  had 
been  obtained  and  acted  on.  As  evidence  of  this,  the  fact  is  urged 
that  the  first  mortgagee  was  made  a  party  to  the  original  foreclosure 
suit,  without  any  relief  being  asked  against  him.  It  is  contended 
that  the  first  mortgagee  was  not  a  proper  party  to  the  bill.  The  ap- 
pointment of  the  receiver  without  notice  to  the  first  mortgagee,  al- 
though a  party  to  the  suit,  is  commented  on,  coupled  with  the  fact 
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ihat  its  day  of  appearance  was  fixed  as  being  on  or  before  tbe  first 
Monday  of  November  then  next.  It  is  farther  suggested  that,  under 
the  receivership  originally  created,  the  second-mortgage  bondholders 
alone  were  entitled  to  the  income  from  that  receivership,  and  that 
the  trust  fund  under  the  control  of  the  court  was  only  that  which  the 
«econd  mortgagee  could  put  there,  namely,  the  mortgagor's  right  to 
an  equity  of  redemption  as  against  the  second  mortgagee,  and  not 
the  entire  property. 

We  see  no  warrant  for  the  charge  cf  fraud.  The  second  mortgagee, 
in  filing  its  bill,  made  the  first  mortgagee  a  party,  though  admitting 
the  priority  of  the  lien  of  the  first  mortgage,  and  not  asking  any  di- 
rect relief  against  the  first  mortgagee,  evidently  because  a  receiver 
iras  prayed  for.  This  was  proper.  Although  the  order  of  August 
26,  1874,  appointing  the  receiver,  was  made  without  notice  to  the 
first  mortgagee,  it  was  served  on  the  first  mortgagee  three  days  after 
it  was  made,  and  its  broad  terms,  as  to  the  powers  conferred  on  the 
receiver,  called  upon  the  first  mortgap;ee  to  appear  in  the  suit  prompt- 
ly, to  protect  the  interests  of  the  first-mortgage  bondholders,  and  not 
to  wait,  as  it  did,  until  the  first  Monday  of  November  following.  It 
was  required  by  the  order  to  appear  and  answer  "^  on  or  before  *'  that 
%  day.  It  waited  until  that  day  before  appearing  or  answering.  The 
-*  original  bill  evinced  no  intention  to  create*a  receivership  for  the  sole 
benefit  of  the  second-mortgage  bondholders.  On  the  contrary,  it 
asked  that  the  net  revenue  of  the  receivership  should  be  paid  to  such 
persons  or  corporations  as  should  be  adjudged  by  the  court  to  be  en- 
titled to  it.  This  was  in  substance  saying  to  the  first  mortgagee 
that  it  too  had  an  interest  in  the  receivership.  The  receiver's  peti- 
tions, filed  September  9th  and  September  80th  following,  respectively, 
were  not  acted  on  till  October  3d,  after  the  fi?st  mortgagee  had  had 
ample  time  to  appear.  These  petitions  showed  the  pressing  necessity 
of  the  road.  The  authority  conferred  by  the  order  of  October  3d  was 
intended  to  benefit  the  res  in  the  hands  of  the  court,  which  was  the 
•entire  mortgaged  property,  as  covered  by  both  mortgages,  and  not 
merely  the  equity  of  redemption  of  the  mortgagor  as  against  the  sec- 
ond mortgagee.  Whatever  may  be  the  rule  as  to  the  rents  and  prof- 
its of  a  mortgaged  estate,  under  a  receivership,  on  a  bill  filed  by  a 
second  mortgagee,  where  the  first  mortgagee  is  not  made  a  party  to 
the  suit,  that  rule  has  not  been  applied  to  such  a  receivership  where 
the  first  mortgagee  was  made  a  party,  especially  on  a  bill  such  as 
that  in  this  case.  The  authorities  limit  the  exclusive  right  of  the 
.second  mortgagee  to  the  income  of  a  receivership  created  under  a  bill 
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filed  by  him,  to  a  case  where  the  first  mortgagee  is  not  a  party  to  the 
suit.     Howell  y.  Ripley,  10  Paige,  48;  High,  Beoeivers,  §  6^. 

It  is  farther  to  be  observed  ttiat  the  mortgagor,  having  defaulted 
in  paying  its  interest  on  the  first-mortgage  bonds  on  the  first  of  No^^^ 
vember,  1873,  the  first  mortgagee  was  entitled,  by  the  terms  of  its 
mortgage,  to  take  possession  of  the  mortgaged  property  and  operate- 
the  road.  Moreover,  the  oross-bill  was  not  filed  for  more  than  a  year 
after  the  receiver  had  been  appointed,  and  it  was,  in  judgment  of  law 
or  in  fact,  fully  known  all  the  time  to  the  first-mortgage  bondboldera 
what  was  being  done  by  the  receiver  in  creating  the  claims  now  sought 
to  be  disputed;  nor  was  it  filed  for  more  than  a  year  after  the  first 
mortgagee  had  appeared  and  answered  in  the  original  suit.  It  was 
at  all  times  competent  for  the  first-mortgage  trustee,  as  a  party  to 
that  suit,  to  have  asked  the  court  to  protect  the  interests  of  the  bond- 
holders in  case  the  receiver  was  disregarding  them ;  and  the  cross-bill 
could  as  well  have  been  filed  earlier  as  later  by  the  plaintiffs  in  it  orS 
by  other  bondholders.  *  On  these  views  the  charge  of  fraud,  made  by  the  * 
appellants,  has  no  basis.  On  the  other  hand,  it  did  not  comport  with 
the  principles  of  equity  for  the  appellants  to  lie  by  and  see  the  court 
and  the  receiver  dealing  with  the  property  in  the  manner  now  com- 
plained of,  and  content  themselves  with  merely  protesting  generally 
and  disclaiming  all  interest  under  the  receivership,  and  yet  assert,  as. 
they  did  in  the  cross-bill,  that  the  piece  of  road  from  Glymer's  station 
to  Logansport,  and  the  bridge  and  the  land  and  the  rolling  stock,. 
and  the  other  property  acquired  by  the  receiver,  and  now  alleged  to- 
have  been  acquired  by  him  without  authority,  were  subject  to  the  lien 
of  the  first  mortgage,  and  now  claim  the  proceeds  of  all  that  property, 
without  paying  the  debts  incurred  for  acquiring  it.  A  court  of  equity^ 
however  it  might  act  on  the  question  of  original  authority  or  discre- 
tion, if  presented  in  season  and  under  circumstances  of  good  faith^ 
will  not  visit  upon  innocent  parties  dealing  with  a  receiver  within  the^ 
authority  of  its  orders,  consequences  which  result  from  the  inequita- 
ble  negligence  and  supineness  of  a  party  to  the  suit,  or  of  those  rep-^ 
resented  by  him.  The  cross-bill  alleges  that  the  plaintiffs  in  it  had 
desired  for  more  than  a  year  to  have  the  first  mortgage  foreclosed. 

The  original  bill  set  forth  ample  grounds  for  appointing  a  receiver 
promptly.  The  payment  of  interest  on  the  second-mortgage  bonda 
oeased  January  1,  1874.  That  mortgage  gave  a  warrant  of  attorney 
for  the  appointment  of  a  receiver  forthwith,  after  six  months'  default 
— «  provision  not  in  the  first  mortgage. 
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The  order  of  August  86,  1874,  is  questioned  by  the  appellants  be- 
cause it  empowered  the  receiver  "  to  pay  the  arrears  due  for  operat- 
ing expenses  for  a  period  in  the  past  not  exceeding  90  days/'  They 
also  object  to  the  order  of  October  3,  1874,  because  it  authorized  the 
receiver  to  purchase  rolling  stock  and  to  adjust  the  liens  on  rolling 
stock,  and  to  pay  indebtedness,  not  exceeding  $10,000,  to  other  con- 
necting lines  of  road,  in  settlement  of  ticket  and  freight  accounts  and 
balances,  and  for  materials  and  repairs,  which  had  accrued  in  part 
more  than  90  days  before  August  26,  1874,  and  to  construct  the 
I  piece  of  road  from  Glymer's  station  to  Logansport,  and  the  bridge 
*  across  the  Wabash  river,  and  to  enter  into  contracts  neoessary*fchere- 
for,  and  because  it  provided  that,  as  to  all  moneys  that  might  be  ex- 
pended, and  all  liabilities  incurred,  by  the  receiver  in  carrying  out 
the  provisions  of  the  order,  the  earnings  of  the  road  were  charged 
"as  with  a  first  lien  prior  to  all  incumbrances  upon  said  road.** 
They  also  object  to  the  order  of  October  4,  1875,  because  it  pro- 
vided that  the  certificates  which  might  be  issued  by  the  receiver  un- 
der that  order  were  to  be  provided  for  by  the  court  in  its  final  order 
in  the  cause,  unless  paid  by  the  receiver  out  of  the  income  of  the 
road.  They  also  object  to  the  order  of  January  22,  1879,  because  it 
adjudged  all  claims  allowed  by  it  against  the  receiver  to  be  valid 
claims,  to  be  paid  out  of  the  funds  in  the  possession  of  the  court,  as 
well  from  the  income  of  the  road  as  from  the  proceeds  of  any  sale  to 
be  thereafter  made,  and  prior  in  equity  to  any  claims  of  the  mortga- 
gees of  the  railroad.  They  also  object  to  the  decree  of  July  S,  1879, 
because  it  directed  the  master  to  pay  out  of  the  proceeds  of  the  sale 
of  the  mortgaged  property  the  several  claims  against  the  receivership 
which  had  been  allowed  by  the  order  of  January  22,  1879,  in  prefer- 
ence to  the  amount  due  by  the  mortgagor  to  the  holders  of  the  first- 
mortgage  bonds  and  coupons;  and  because  it  directed  the  master  to 
pay  the  claim  of  the  Evansville  Company,  and  all  other  claims  against 
the  receivership  which  might  thereafter  be  allowed,  and  which  might 
remain  unpaid  after  the  funds  in  the  hands  of  the  receiver,  not  other- 
wise disposed  of,  should  have  been  exhausted,  in  preference  to  the 
amount  due  on  the  first-mortgage  indebtedness;  and  because  it  did 
not  order  that  the  accounts  of  the  receiver  should  be  adjusted  and 
settled  before  the  master  should  pay  out  of  the  proceeds  of  the  sale 
of  the  property  any  of  the  amounts  allowed  as  debts  against  the  re- 
ceiver; and  because  it  directed  a  sale  to  be  made  of  the  property 
tovered  by  the  first  mortgage  and  that  acquired  by  the  reoeiveri  un*^ 
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der  the  ordera  of  the  eoort,  as  an  entire  property,  and  did  not  sepa- 
rate the  two  classes  of  property  or  the  funds  to  be  realized  from  them 
respeotiyely. 

The  question  of  the  power  of  a  court  to  create  claims  through  re- 
ceivers in  a  suit  for  the  foreclosure  of  a  railroad  mortgage,  which 
shall  take  precedence  of  the  lien  of  the  mortgage,  was  considered  by  o 
this  court  in  Wallaee  y.  Loomii,  97*U.  S.  146.  There,  in  a  suit  for? 
the  foreclosure  of  the  first  mortgage  on  a  railroad,  to  which  the  trus- 
tees of  a  second  mortgage  were  parties,  the  court,  on  notice,  appointed 
receivers,  with  power  to  put  the  road  in  repair  and  operate  it,  and  com- 
plete any  uncompleted  portions,  and  procure  rolling  stock,  and  for 
these  purposes  to  raise  money  by  loan  to  an  amount  named  in  the  or- 
der, and  to  issue  their  certificates  of  indebtedness  therefor,  which 
should  be  a  first  lien  on  the  property,  payable  before  the  first-mort- 
gage bonds.  Wallace,  a  holder  of  second-mortgage  bonds,  afterwards 
became  a  party  to  the  suit.  The  final  decree  declared  that  the  moneys 
raised  by  loan,  or  advanced  by  the  receivers,  and  expended  on  the 
road,  pursuant  to  their  order  of  appointment,  were  a  lien  paramount 
to  the  first  mortgage,  and  it  directed  them  and  such  receivers'  certifi- 
cates or  other  indebtedness  as  might  thereafter  be  ordered  by  the 
court  to  be  paid,  to  be  paid  out  of  the  proceeds  of  the  sale  of  the  road 
before  paying  any  of  the  first-mortgage  bonds  or  coupons.  On  an 
appeal  to  this  court  by  Wallace,  this  court,  by  Mi.  Justice  Bbadlbt, 
said: 

^The  power  of  a  court  of  equity  to  appoint  managing  receivers  of  such 
property  as  a  railroad^  when  taken  under  its  charge  as  a  tmst  fund  for  the 
payment  of  incumhrances.  and  to  authorize  such  receivers  to  raise  money 
necessary  for  the  preservation  and  management  of  the  property,  and  make  the 
same  chargeable  as  a  lien  thereon  for  its  repayment,  cannot  at  this  day  be  se- 
riously disputed.  It  is  a  part  of  that  jurisdiction,  always  exercised  by  the 
court,  by  which  it  is  its  duty  to  protect  and  preserve  the  trust  funds  in  its 
hands.  It  is,  undoubtedly,  a  power  to  be  exercised  with  great  caution,  and, 
if  possible,  with  the  consent  or  acquiescence  of  the  parties  interested  in  the 
fund." 

Wallace  had  not  become  a  party  to  the  suit  until  several  months 
after  the  order  complained  of  was  made.  This  court  sustained  the 
decree. 

The  principle  thus  recognized  covers  most  of  the  objections  here 
urged.  The  facts  set  forth  in  the  petitions  of  September  9  and  30, 
1874,  on  which  the  order  of  October  S,  1874,  was  based,  show  am- 
ple reasons  for  making  that  order,  in  respect  to  the  purchase  of  roll- 
T  I— 11 
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ing  stocky  and  the  adjastmeut  of  liens  on  rolling  stock,  and  the  con* 
struotion  of  the  Glymer  division  and  the  bridge.     The  contents  of 
H  those  petitions  have  been  set  forth. 

*  *In  respect  to  the  $10,000  dne  other  and  connecting  lines  of  road 
/or  materials  and  repairs,  and  for  ticket  and  freight  balances,  a  part 
of  which  it  was  stated  was  incurred  more  than  90  days  before  the 
twenty-sixth  of  August,  1874,  the  first  petition  stated  that  payment 
of  that  class  of  claims  was  indispensable  to  the  business  of  the  road, 
and  that,  unless  the  receiver  was  authorized  to  provide  for  them  at 
once,  the  business  of  the  road  would  suffer  great  detriment.  These 
reasons  were  satisfactory  to  the  court.  In  the  examination  by  the 
master  of  the  accounts  of  the  receiver,  evidence  was  taken  as  to  the 
payment  by  him  of  items  due,  when  he  took  possession,  for  oper* 
ating  expenses,  and  of  moneys  due  other  and  connecting  lines  for 
the  matters  named.  The  report  of  the  master  shows  that  he  disal- 
lowed several  items  in  the  receiver's  accounts,  claimed  under  the 
above  heads,  where  the  claims  were  made  on  the  ground  that  the 
creditors  threatened  not  to  furnish  any  more  supplies  on  credit  un- 
less they  were  paid  the  arrears.  His  action,  sanctioned  by  the 
court,  in  allowing  items  within  the  scope  of  the  orders  of  the  court, 
appears  to  have  been  careful,  discriminating,  and  judicious,  so  far 
as  the  facts  can  be  arrived  at  from  the  record.  It  cannot  be  affirmed 
that  no  items  which  accrued  before  the  appointment  of  a  receiver 
can  be  allowed  in  any  case.  Many  circumstances  may  exist  which 
may  make  it  necessary  and  indispensable  to  the  business  of  the  road 
and  the  preservation  of  the  property,  for  the  receiver  to  pay  pre-ex- 
isting debts  of  certain  classes  out  of  the  earnings  of  the  receiver- 
ship, or  even  the  eorpu9  of  the  property,  under  the  order  of  the 
court,  with  a  priority  of  lien.  Tet  the  discretion  to  do  so  should  be 
exercised  with  very  great  care.  The  payment  of  such  debts  stands, 
prima  facte^  on  a  different  basis  from  the  payment  of  claims  arising 
under  the  receivership,  while  it  may  be  brought  withm  the  principle 
of  the  latter  by  special  circumstances.  It  is  easy  to  see  that  the 
payment  of  unpaid  debts  for  operating  expenses,  accrued  within  90 
days,  due  by  a  railroad  company  suddenly  deprived  of  the  control  of 
its  property,  due  to  operatives  in  its  employ,  whose  cessation  from 
work  simultaneously  is  to  be  deprecated,  in  the  interests  both  of  the 

S  property  and  of  the  public,  and  the  payment  of  limited  amounts  due 

•  to  other  and  connecting  lines  of  road  for  materials^and  repairs,  and 
for  unpaid  ticket  and  freight  balances,  the  outoome  of  indispensable 
business  relations,  where  a  stoppage  of  the  oontinaaiioe  of  such  busi- 
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ness  relations  would  be  a  probable  result,  in  ease  of  non-payment, 
the  general  consequence  inyolving  largely,  also,  the  interests  and  ac- 
commodation of  travel  and  traffic,  may  well  place  such  payments  in 
the  category  of  payments  to  preserve  the  mortgaged  property  in  a 
large  sense,  by  maintaining  the  good-will  and  integrity  of  the  enter- 
prise, and  entitle  them  to  be  made  a  first  lien.  This  view  of  the 
public  interest  in  such  a  highway  for  public  use  as  a  railroad  is,  as 
bearing  on  the  maintenance  and  use  of  its  franchises  and  property 
in  the  hands  of  a  receiver,  with  a  view  to  public  convenience,  was 
the  subject  of  approval  by  this  court,  speaking  through  Mr.  Justice 
Woods,  in  Barton  v.  Barbour,  104  U.  8.  126.  The  appellants  fur- 
nish no  basis  for  questioning  any  specific  amounts  allowed  in  respect 
of  the  arrears  referred  to,  but  object  to  the  allowance  of  anything 
out  of  the  sale  of  the  corpus  for  such  expenditures.  Under  all  the 
circumstances  of  this  case,  we  see  no  valid  objection  to  the  provisions 
of  the  orders  complained  of. 

The  objections  made  to  the  orders  of  October  4,  1875,  and  Jan- 
uary 22,  1879,  and  to  certain  provisions  in  the  decree  of  July  8, 
1879,  fail  for  the  reasons  before  stated. 

Specific  objection  is  made  to  the  allowance  of  the  elaim  of  the 
Evansville  Company  to  be  paid  in  preference  to  the  first-mortgage 
bonds.  The  Evansville  road  ran  from  Bockville  to  Terre  Haute,  23 
miles.  The  mortgagor  had,  in  June,  1872,  hired  that  road  by  a  written 
lease,  the  term  of  which  was  for  one  year,  and  until  one  year's  notice 
of  its  termination  should  be  given  by  either  party,  after  that  term. 
The  rent  was  f  2,012.50  per  month,  and  the  lessee  was  to  maintain 
the  road  in  as  good  condition  as  when  received,  and  permit  the 
Evansville  Company  to  use  six  miles  of  it  at  a  stipulated  price. 
Provision  was  made,  in  the  lease,  for  initial  and  subsequent  inspec- 
tion of  the  road,  to  ascertain  its  condition,  and  any  improvement  or 
depreciation  the  lessor  or  the  lessee  was  to  pay  the  other  party  for, 
in  accordance.  The  lessee  used  the  road  from  July  1,  1872,  until 
the  receiver  was  appointed.  He  took  possession  of  it  and  ran  it  JJ 
while  he  was  receiver,  as  a*continuation  of  his  road,  and  so  did  hef 
and  Gaybrook  afterwards,  and  subsequently  Claybrook,  as  sole  re- 
ceiver, did  the  same.  The  rent  was  paid  to  September  1, 1874,  then 
for  a  year  it  was  not  paid,  then  it  was  paid  for  four  months,  then  it 
was  unpaid  to  August  12,  1876,  and  after  ihat  Gaybrook,  as  re- 
ceiver, paid  it  as  it  accrued.  During  all  the  time  from  September 
1,  1874,  the  successive  receivers  collected  from  the  Evansville  Com- 
pany, every  month,  $262.50  for  the  use  of  the  six  miles.    In  the 
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winter  of  1876  there  was  found,  on  inspection,  a  depreciation  of  $19,- 
846.82.  The  Evansville  Company  made  a  claim  against  the  receiver 
for  the  unpaid  rent,  the  amount  of  the  depreciation,  the  value  of 
certain  supplies,  and  the  rent  of  an  engine.  The  master  reported 
as  due  $56,036.21.  On  exceptions,  the  court  directed  the  master  to 
ascertain  what  would  be  a  fair  rental  value  for  the  use  of  the  leased 
property  by  the  receivers  and  to  take  into  consideration  any  dilapi- 
dations. On  this  basis  a  new  report,  for  $35,818.62,  was  made,  and 
this  amount  was  allowed,  with  a  preference.  We  see  no  valid  ob- 
jection to  this  allowance.  It  is  on  the  basis,  not  of  the  lease,  but 
of  the  actual  value  of  the  use  of  property  used -by  the  receivers,  with 
the  clear  assent,  under  the  circumstances,  of  all  parties  interested, 
which  use  the  first-mortgage  bondholders  and  their  trustee,  charge- 
able with  full  knowledge,  never  sought  to  prevent,  such  use  being 
founded  on  the  lease,  which  was  property  in  the  hands  of  the  mort* 
gagor.  The  line  was  used  for  the  benefit  of  the  mortgagor's  road, 
and  of  the  holders  of  the  bonds  under  the  mortgages,  with  their  ac- 
quiescence. Whatever  the  court  would  have  done,  as  an  original 
question,  if  called  on  to  determine  whether  the  receiver  should  use 
and  run  the  Evansville  road,  these  appellants  must  now  be  held,  in 
view  of  all  the  facts,  to  have  consented  to  treat  the  right  to  run  that 
road,  and  take  its  income,  as  if  that  right  were  a  part  of  the  mort- 
gaged property  and  subject  to  the  same  rules  as  the  other  mortgaged 
property.  This  leads  to  the  allowance,  also,  of  the  claims  for  oper- 
ating supplies  and  materials,  including  steel  rails,  furnished  for  that 
road  while  so  run. 

As  to  the  objection  that  the  decree  of  July  8,  1879,  was  erroneous 
S  in  not  requiring  the  accounts  of  the  receiver  to  be  settled  before  any 
'  payment  should  be  made,  out  of  the  proceeds^f  sale,  of  any  amounts 
allowed  as  debts  against  the  receiver,  the  contention  is  that  items 
may  yet  be  disallowed  to  the  receiver,  which  will  leave  in  the  fund 
derived  from  income  moneys  applicable  to  pay  debts  incurred  by  the 
receiver,  and  so  decrease  the  deficiency  of  income,  and  that  the  final 
decree  of  July  8, 1879,  was  erroneous  in  going  beyond  all  prior  orders, 
and  not  keeping  the  income  separate  from  the  proceeds  of  sale,  and 
in  directing  the  debts  allowed  to  be  paid  wholly,  at  once,  out  of  the 
proceeds  of  sale.  This  view  rests  entirely  on  the  mistaken  idea  that 
the  first-mortgage  bondholders  and  their  trustee  had  no  interest  in 
any  income  of  the  receivership  created  under  the  original  bill.  If 
hereafter  there  shall  arise  any  receiver's  net  fund,  the  court  must 
apply  it  to  pay,  in  the  same  order  of  rank  as  in  the  final  decree,  the 
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fonr  sets  of  creditors  therein  mentioned,  and  which  is  the  proper 
order,  as  we  hold.  The  creditors  having  these  claims  against  the 
receiver  were  bona  fide  creditors,  and  have  waited  long  to  receive  their 
due.  It  was  very  proper,  under  the  correct  view  of  the  law  taken  by 
the  court  below,  that  it  should  not  compel  them  to  wait  longer  for 
the  settlement  of  the  receiver's  accounts,  in  which  they  have  no  inter- 
est. 

Under  the  foregoing  views,  the  objection  that  there  was  error  in 
ordering  the  sale  of  the  property  as  an  entire  property  fails. 

Many  points  were  urged  by  the  counsel  for  the  appellants  which 
are  either  disposed  of  under  the  views  we  have  announced,  or  are  not, 
though  they  have  been  considered,  deemed  of  sufficient  importance 
for  special  remark.  The  decree  of  the  circuit  court  must  be  affirmed. 
In  reaching  this  conclusion  we  have  assumed  that  the  appeal  has 
brought  before  us  the  claims  which  are  not  over  $6,000,  and  hav(B 
not  considered  the  question  as  to  whether  this  is  or  is  not  a  case  in 
which  our  jurisdiction  as  to  those  claims  could  be  successfully  chal- 
lenged. 


aOf  U.  8.  168:) 

1£a8oh  v.  Nobtrwbstbbh  Mut.  Lm  Ixs.  Go. 

(November  90, 18S2.) 
Rbubicption— ABsoLvra  Fobsolosubb— Srbob  Wiivbbi. 

The  error  ef  an  absolute  foreclosure  of  the  right  of  redemption,  withoat  aUowing 
16  months  for  that  purpose  by  the  decree,  is  not  waived  by  the  fidlure  of 
the  defendant  to  tender  the  redemption  money  within  that  time,  when  the  case 
is  brought  to  this  oonrt  by  an  appeal  taken  within  the  two  years  aUowed  by  the 
act  of  congress. 

The  cases  of  Brine  t.  Im,  Co.  96  U.  8.  627;  BwUy  v.  FUnty  last  term  of  this  court; 
and  SuUUrUn  t.  Im.  C^.  90  UL  491,  considered  and  explained. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North* 
em  District  of  Illinois. 

E.  O.  Mason^  for  appellant. 

M.  S.  Hoyne,  for  appellee. 

MniLEB,  J.  This  is  an  appeal  from  the  circuit  court  for  the  north- 
em  district  of  Illinois.  The  suit  below  was  a  bill  in  chancery  ta 
foreclose  a  mortgage  brought  by  the  insurance  company  against 
Murphy  and  others.  Murphy,  the  mortgagor,  after  making  the 
mortgage,  had  assigned  the  property  to  Edward  G.  Mason,  the  ap* 
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pellanty  and  Mason  was  made  a  party  to  the  foreolosare  suit  witki  a 
view  to  barring  his  equity  of  redemption.  On  the  second  day  of 
January,  1877,  a  decree  was  entered  for  the  amount  of  the  money 
due  on  the  mortgage,  and  directing  H.  W.  Bishop,  a  master  in  chan- 
cery of  the  court,  to  sell  the  property,  and  to  make  such  sale  "in 
accordance  with  the  course  and  practice  of  this  court.''  The  mas- 
ter, in  due  time,  reported  the  sale  of  the  property  to  the  complain- 
ant, which  report  and  sale  were,  on  the  thirty-first  day  of  July,  1877, 
confirmed.  The  decree  of  confirmation  contained  a  clause  that  the 
defendants,  including  Mason,  ''be  forever  barred  and  foreclosed  of 
all  equity  of  redemption  in  or  to  said  property,"  and  directed  the 
commissioner  to  make  a  deed  and  deliver  possession  to  the  pur« 
chaser.    From  this  decree  Mason,  in  proper  time,  took  the  present 

{appeal. 

•  *  The  error  relied  on  to  reverse  the  decree  is  the  absolute  foreclosure 
of  the  equity  of  redemption,  without  allowing  the  time  for  that  pur- 
pose which  the  statute  of  Illinois  provides.  The  case  comes  directly 
within  that  of  Brine  v.  In$.  Co.  96  U.  S.  627.  Indeed,  it  is  stronger, 
for  while  in  that  case  we  took  the  admission  of  counsel  on  both 
sides  that  ''a  sale  in  accordance  with  the  course  and  practice  of  the 
court"  meant  a  sale  which  did  not  admit  of  any  equity  of  redemp- 
tion, we  have  in  this  case  a  decree  of  confirmation  of  the  sale  which 
expressly  and  in  the  strongest  terms  cuts  off  all  such  right.  In  ac- 
cordance with  the  principle  settled  by  this  court  in  the  case  of  Brine 
V.  Ine.  Co.  both  these  decrees  were  erroneous. 

It  is,  however,  urged  as  a  reason  for  not  applying  that  principle 
in  the  present  case,  that  the  appeal  was  not  taken  until  after  the 
period  had  elapsed  within  which  the  appellant  could  by  the  statute 
have  exercised  the  right  of  redemption,  and  that  he  has  neither  paid 
nor  tendered  the  sum  necessary  to  redeem.  The  cases  of  Suitterlin 
V.  Ins.  Co.  90  111.  491,  and  Burley  v.  Flinty  decided  at  the  last 

Sterm  of  this  court,  are  relied  on  in  support  of  this  view. 

""  *  The  first  of  these  cases  was  a  suit  in  the  state  court  of  Illinois  to 
obtain  the  benefit  of  the  right  of  redemption  from  a  sale  under  a 
foreclosure  decree  in  the  circuit  court  of  the  United  States  for  the 
northern  district  of  Illinois.  The  supreme  court  of  Illinois  refused 
the  relief  asked  because  the  plaintiff  in  that  court  had  made  no  effort 
to  redeem  within  the  statutory  period;  a  ruling  which  this  court,  in 
the  case  of  Burley  v.  Flint,  held  to  be  sound.  The  reason  for  this  is 
that,  while  not  seeking  to  reverse  the  decree  under  which  the  sale 
was  made,  nor  to  set  aside  the  sale,  the  proceeding  recognized  both 
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as  valid,  and  nndertook  to  assert  the  right  of  the  party  to  redeem,  aB 
though  the  sale  had  been  made  in  accordance  with  the  statute  of  Il- 
linois. This  right,  of  course,  could  only  be  secured  by  a  strict  com- 
pliance with  that  statute,  and  having  permitted  the  period  to  elapse 
within  which  he  had  a  right  to  redeem,  he  came  too  late.  The  court 
very  properly  dismissed  the  bill. 

In  the  case  of  Burley  v.  Flint  this  court  approved  and  adopted  the 
views  of  the  Illinois  court  and  applied  the  principle  to  the  case  of  a 
bill  of  review  which  sought  the  same  end.  The  bill  was  filed  after 
the  period  of  statutory  redemption,  and  without  any  tender  of  the 
amount  necessary  to  redeem  within  that  time. 

Both  these  cases  differ  from  the  present  one  in  that  they  were  efforts 
to  enforce  the  right  of  redemption  outside  of  and  against  the  terms . 
of  the  decree,  while  the  present  case  seeks  by  an  appeal  to  reverse 
and  set  aside  the  decree.  In  the  former  cases  equity  required  that 
before  coming  to  the  court  for  the  relief  which  plaintiffs  asked,  they 
should  have  done  what  the  law  required  of  them,  or  go  at  least  so  far 
as  to  offer,  within  proper  time,  to  pay  the  redemption  money.  Not 
having  done  this,  the  court  very  properly  refused  to  permit  them  to 
exercise  this  right  after  that  time  had  passed,  and  with  it  the  right 
to  redeem.  In  the  present  case  the  appellant  has  exercised  bis  right 
of  appeal  from  the  decree  within  the  time  allowed  to  him  by  the  laws 
of  the  United  States  for  that  purpose.  He  has,  therefore,  rightfully 
brought  this  case  before  us  for  review.  His  right  to  do  this  does  not 
depend  upon  any  offer  to  redeem  within  the  15  months  allowed  by  the 
Illinois  statute,  but  is  an  absolute  right  which  we  cannot  refuse  org 
deny.  As  it  ismpparent  from  the  face  of  the  decree,  and  from  what* 
we  have  said  in  the  case  of  Brine  v.  Insurance  Co.,  that  both  the 
original  decree  of  sale  and  the  subsequent  decree  of  confirmation  are 
erroneous  in  refusing  to  allow  the  right  of  redemption  under  the  stat- 
ute, they  must  be  reversed.  If  anything  were  necessary  to  add  force 
to  this  reasoning,  it  would  be  found  in  the  fact  that  the  appellant 
Mason,  in  his  answer  to  the  original  foreclosure  bill,  expressly  re- 
ferred to  the  statute  of  Illinois,  and  asked  that  any  decree  made  in 
the  case  should  make  provision  for  redemption  within  15  months 
after  the  sale. 

The  decree  for  sale  and  the  decree  of  confirmation  of  the  circuit 
eourt  are  reversed,  and  the  case  remanded  to  that  court  for  further 
proceedings  in  accordance  with  this  opinion. 

l£r.  Justice  Hablan,  being  absent  at  the  argument,  took  no  part  in 
the  decision  in  this  case. 
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(106  U.  S.  181) 

OsBOBn,  Jr.,  9.  CouNTT  OF  Adams,  in  thb  Stats  of 
Nebraska. 

(November  20,  1SS2.) 

County  Bonds— Steam  Grist-Mfll  not  a  Pcjblio  Improvement. 

A  steam  grist-mill  is  not  a  work  of  internal  improvement  within  the  meaning  of 
a  statute  of  Nebraska  authorizing  counties,  cities,  and  precincts  of  org>anized 
counties  **  to  issue  bonds  to  aid  in  the  construction  of  any  railroad  or  other  work 
of  internal  improvement." 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Distort 
of  Nebraska. 

A.  H.  Botoen  and  John  0.  AmcH,  for  plaintiffs  in  error. 

8     John  Doniphan,  for  defendant  in  error. 

*  *  Harlan,  J.  A  steam  grist-mill  is  not,  in  our  opinion,  a  work  of 
internal  improvement  within  the  meaning  of  the  statute  of  Nebraska, 
approved  February  15,  1S69,  which  authorizes  counties,  cities,  and 
precincts  of  organized  counties  'Ho  issue  bonds  to  aid  in  the  con- 
struction of  any  railroad  or  other  work  of  internal  improvement." 

The  case  of  Township  of  Burlington  v.  Beasley^  94  U.  S.  312,  is  not, 
as  supposed  by  counsel,  an  authority  for  a  different  conclusion.  That 
case  arose  under  a  statute  of  Kansas  which  empowered  municipal 
townships  in  that  state  to  issue  bonds  "for  the  purpose  of  building 
bridges,  free  or  otherwise,  or  to  aid  in  the  construction  of  railroads 
or  water-power,  by  donation  thereto,  or  the  taking  of  stock  therein, 
or  for  other  works  of  internal  improvement."  The  bonds  there  in 
suit  were  issued  to  aid  in  the  construction  and  completion  of,  and  to 
furnish  the  motive  power  for,  a  steam  custom  grist-mill.  It  was  held 
that  the  statute,  reasonably  interpreted,  embraced  a  grist-mill  oper« 

g  ated  by  steam,  as  well  as  one  run  by  water-power;  that,  since  munic- 

Tipal  aid  was  authorized  for  "the  construction  of*  *  *  *  water- 
power,"  the  phrase  "other  works  of  internal  improvement,"  in  the 
Kansas  statute,  might  be  fairly  construed  as  embracing  works  of  the 
same  class,  and  consequently  as  embracing  a  steam  grist-mill.  The 
court  was  somewhat  influenced,  as  plainly  appears  from  its  opinion, 
by  decisions  of  the  supreme  court  of  Kansas,  particularly  that  of 
ComWs  of  Leavenworth  Co.  v.  Miller,  7  Kan.  479. 

The  present  case  is  different.  The  only  work  of  internal  improve- 
ment specially  described  in  the  Nebraska  statute  is  that  of  a  railroad, 
and  we  are  not  justified  by  anything  in  Township  of  Burlington  v. 
Beasley,  or  in  the  decisions  of  the  courts  of  Nebraska,  in  holding  that 
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a  steam  or  other  kind  of  grist-mill  is  of  the  class  of  internal  improve* 
ments  which  municipal  townships  in  that  state  were  empowered,  by 
the  statute  in  qnestion,  to  aid  by  an  issae  of  bonds. 

For  these  reasons  we  adjudge  that  the  bonds  issued  by  the  county 
commissioners  in  behalf  of  Juniata  precinct,  in  Adams  county,  Ne- 
braska, in  aid  of  the  construction  of  a  steam  grist-mill  in  that  pre- 
cinct, are  unauthorized  by  the  act  of  February  16,  1869;  and  as  au- 
thority for  their  issue  is  not  claimed  to  exist  under  any  other  statute^ 
they  must  be  held  to  be  without  binding  force  against  the  precinct. 

The  judgment  is,  consequently,  affirmed. 

This  case  affirms  S.  G.  7  Fkd.  Bsp.  441. 


(106  U.  8.  160) 

Umitid  Btatis  v.  Fbsbiohb,  Claimant,  etc. 

(NoTember  20, 18S2.) 

Waif  or  Bbbob— WHBir  It  Lns— Final  Judomkht— Fsobabui  Okfmm  worn 

Bbizubs. 

It  Is  onlj  from  final  Judgment!  that  a  writ  of  enor  list  from  the  district  to  the 
circuit  court,  or  from  the  latter  court  to  the  supreme  court  The  granting  or 
refusing  to  grant  a  certificate  of  probable  cause,  is  not  a  final  Judgment  in  the 
sense  of  the  statute  which  aUows  writs  of  error. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  Tork. 

The  following  sections  of  the  Revised  Statutes  of  the  United  States 
are  pertinent  to  the  controversy  in  this  case ; 

^Sec  909.  In  suits  or  informations  brought,  where  any  seizure  is  made  pur- 
suant to  any  act  providing  for  or  regulating  the  collection  of  duties  on  imports 
or  tonnage,  if  the  property  is  claimed  by  any  person,  the  burden  of  proof  shall 
lie  upon  such  claimant:  provided,  that  probable  cause  is  shown  for  such 
prosecution,  to  be  Judged  of  by  the  court 

^Sec  970.  When,  in  any  prosecution  commenced  on  account  of  the  seizure 
of  any  vessel,  goods,  wares,  or  merchandise,  made  by  any  collector  or  other 
officer  under  any  act  of  congress  authorizing  such  seizure.  Judgment  is  ren- 
dered for  the  claimant,  but  it  appears  to  the  court  that  there  was  a  reasonable 
cause  of  seizure,  the  court  shall  cause  a  proper  certificate  thereof  to  be  en- 
tered,  and  the  claimant  shall  not  in  such  case  be  entitled  to  costs,  nor  shall 
the  person  who  made  the  seizure  nor  the  prosecutor  be  liable  to  suit  or  Judg- 
ment on  account  of  such  suit  or  prosecution:  provided,  that  the  vessel,  goods, 
wares,  or  merchandise  be,  after  Judgment,  forthwith  returned  to  such  claim- 
ant or  his  agent*' 
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This  case  was  an  information  filed  in  the  district  coort  of  the 
United  States  for  the  southern  district  of  New  York  against  a  distill- 
ery^  claiming  that  it  was  forfeited  to  the  United  States  for  violation 
of  the  revenue  laws.  Frerichs,  the  defendant,  appeared  as  claim- 
ant and  denied  the  forfeiture.  Upon  the  trial  the  distnct  court  was 
of  opinion  that  there  was  no  evidence  of  any  violation  of  the  revenue 
laws  for  which  the  seizure  had  been  made,  and  directed  a  verdict  for 
the  claimant,  which  having  been  brought  in,  judgment  was  rendered 
S  thereon  in  his  favor.    Thereupon  the  United  States,  by  their  attorney, 

•  moved  the  court  to  enter  of* record  a  certificate  that  there  was  a 
reasonable  cause  of  seizure.  The  motion  was  denied.  The  case 
was  then  carried  by  writ  of  error  to  the  circuit  court,  where  it  was 
adjudged  that  there  was  no  error  in  the  record.  To  reverse  this  lat- 
ter judgment  this  writ  of  error  is  prosecuted.  The  only  question 
raised  in  this  court  is  whether  the  district  court  erred  in  refusing  to 
enter  the  certificate  of  reasonable  cause. 

Mr.  PhiUipps^  Sol.  Oen.,  for  plaintiff  in  error. 

Edward  Salomon,  for  defendant  in  error. 

Woods,  J.  We  are  of  opinion  that  the  refusal  of  the  district  court 
to  grant  a  certificate  of  reasonable  cause  is  not  a  matter  which  can 
be  reviewed  in  the  circuit  court  or  in  this  court.  It  is  only  from 
final  judgments  that  a  writ  of  error  lies  from  the  district  to  the  circuit 
court,  or  from  the  latter  court  to  the  supreme  court.  The  granting 
S  or  the  refusal  to  grant  the  certificate  is  not  a  final  judgment  in  the 

•  sense  of  the  statute  which  allows  writs  of*error.  The  certificate,  when 
granted,  is  no  part  of  the  original  case.  It  is  a  collateral  matter 
which  arises  after  final  judgment.  It  is  granted  to  protect  the  per- 
son at  whose  instance  the  seizure  was  made,  should  an  action  of 
trespass  be  brought  against  him  by  the  claimant  for  the  wrongful 
seizure  of  the  latter's  property.  The  granting  of  the  certificate  of 
reasonable  cause  is,  therefore,  only  antecedent  and  ancillary  to  another 
suit,  and  is  not  a  final  judgment  in  the  case  in  which  it  is  given.  It 
is  not  final  or  effectual  for  any  purpose  unless  certain  facts  subse- 
quent to  the  judgment  are  shown,  namely,  the  immediate  return  to 
the  claimant  or  his  agent  of  the  property  seized  in  the  original  suit. 
This  court  has  decided  that  a  refusal  to  enter  an  exoneratur  on  a  bail 
bond,  that  judgments  awarding  or  refusing  to  award  or  setting  aside 
writs  of  restitution  in  actions  of  ejectment,  that  a  judgment  on  a  writ 
ef  error  coram  nobis,  that  a  judgment  refusing  a  writ  of  venditioni  ex- 
poneu,  that  a  refusal  to  quash  an  execution  or  to  quash  a  forthcoming 
bond«  were  not  final  judgments  to  which  a  writ  of  error  would  lie,. 
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Morscll  V.  Hull,  13  How.  212 ;  Smith  v.  Trabue,  9  Pet.  4 ;  Burton  v. 
Forsyth,  6  Wall.  190;  Gregg  y.  Forsyth,  2  Wall.  56;  Pickett's'  Heirs  y. 
Legerwood,  7  Pet.  144;  Bojfe  v.  ZacJiarie,  6  Pet.  648;  -Et?a»5  v.  Oee,. 
14  Pet.  1;  McCargo  v.  Chapman,  20  How.  556;  ^Iwiw  v.  Smitt,  16- 
Pet.  808.     See,  also,  Barker  v.  Hollier,  8  Mees.  &  W.  518. 

These  authorities  lead  to  the  opinion  we  have  expressed  in  this  case.- 
We  think  the  judgment  of  the  circuit  court  should  be  affirmed,  land 
it  is  80  ordered. 


(106  U.  S.  191) 

Frasbb  and  another  v.  Jbnnison  and  others. 

(November  20,  1882.) 

Removal  of  Causb— Insefarablb  Controvesst. 

A  proceeding  in  the  probate  court,  brought  to  contest  the  probate  of  a  wiU  by  heirs 
of  the  deceased,  some  of  whom  were  citizens  of  the  state  where  suit  was 
brought  and  others  citizens  of  different  states,  against  citizens  of  the  state 
where  suit  was  brought,  is  but  a  single  proceeding  between  all  the  contestants 
on  one  side  and  aU  the  proponents  on  the  other,  and  is  not  removable  into  the 
circuit  court  unless  all  the  parties  on  one  side  are  citizens  of  different  states 
from  aU  parties  on  the  other  side. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan. 

H.  M.  Duffree  and  Edwards  Pierrepont,  for  plaintiffs  in  error. 

Wm.  Jennisofif  for  defendants  in  error. 

Watte,  C.  J.  The  defendants  in  error  filed  in  the  probate  court  of 
Wayne  county,  Michigan,  a  paper  purporting  to  be  the  will  of  Alex- 
ander D.  Eraser^  and  asked  that  it  be  admitted  to  probate.  The 
court  appointed  a  time  and  place  for  the  hearing,  and  gave  the  gen- 
eral notice  required  by  law  to  all  persons  interested.  In  due  time 
Ellis  Eraser,  Alexander  Eraser,  Elizabeth  Calvin,  Sophia  Beddeh, 
Mary  Calvin,  Erancis  P.  Eraser,  and  John  Eraser,  heirs  at  law  of  the 
decedent,  appeared  and  jointly  gave  notice  of  their  intention  to  con- 
test the  probate  '"on  the  grounds  that  the  said  Alexander  D.  Eraser 
was  not,  at  the  date  of  the  alleged  execution  thereof,  of  sound  mind 
and  memory;  that  he,  at  that  time,  did  not  have  mental  oapaeity  to 
make  a  will;  that  the  said  paper  was  procured  to  be  executed  by  un> 
due  influence;  and  that  the  49ame  was  not  executed  and  attested!  in 
the  manner  required  by  said  statute."  Alexander  Eraser,  one  of  the 
contesting  heirs,  was  a  citizen  of  Illinois,  and  Francis  P.  Eraser^  an* 
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other  contestant,  a  citizen  of  Iowa.     All  the  other  contestants  were 
citixens  of  Michigan,  as  were  the  appellees  who  were  named  execu- 
tors of  the  will.    At  the  time  and  place  appointed  the  proponents  and 
S  contestants  appeared,  and  after  a  hearing  the  will  was  admitted  to 

•  probate^'and  letters  testamentary  granted  to  the  appellees.  By  the 
laws  of  Michigan  the  order  for  the  probate  of  a  will,  as  long  as  it  re- 
mains onreversedy  is  conclusive  evidence  of  the  due  execution  of  the 
will,  (Comp.  Laws  Mich.  1871,  p.  1374,  §  4341,)  but  any  person  ag- 
grieved by  such  an  order  may  appeal  to  the  circuit  court  of  the  county 
by  filing  in  time  a  notice  to  that  effect  with  the  judge  of  probate,  with 
his  reasons  therefor,  and  also  an  appeal  bond.  Id.  p.  1563,  §  5316. 
Notice  of  the  appeal  must  be  given  to  the  adverse  party,  and  copies  of 
the  proceedings  in  the  probate  court  filed  in  the  circuit  court.  Sec- 
tion 5318.  After  the  case  gets  to  the  circuit  court,  that  court  is  re- 
quired to  ''proceed  to  the  trial  and  determination  of  the  question 
according  to  the  rules  of  law,  and  if  there  shall  be  any  question  of 
fact  to  be  decided,  issues  may  be  joined  thereon  under  the  direction 
of  the  court,  and  a  trial  thereof  had  by  a  jury."  Section  5330.  The 
circuit  court  may  make  such  order  or  decree  as  the  judge  of  probate 
ought  to  have  made,  and  remit  the  case  to  the  probate  court  for 
further  proceedings.    Section  5336. 

After  the  order  admitting  this  will  to  probate  was  entered,  Alex- 
ander Fraser  and  Francis  P.  Fraser,  who  were  not  citizens  of  Mich- 
igan, appealed  to  the  circuit  court,  as  did  also  the  other  contestants. 
The  two  appeals  were  in  form  separate,  but  they  were  taken  at  the  same 
time  and  on  the  same  grounds.  They  were  filed  in  the  circuit  court 
together,  and  the  same  order  was  entered  in  both  for  allegations  of 
objections  to  the  will  and  for  notice  to  the  proponents.  Under  this 
order  the  same  issues  were  joined  at  the  same  time  in  both  appeals, 
and  the  appellants  in  both  demanded  jury  trials.  The  papers  filed 
in  the  two  appeals  were  substantially  copies  of  each  other,  except  as 
to  the  names  of  the  appellants. 

As  soon  as  the  issues  were  joined,  Alexander  Fraser  and  Francis 
P.  Fraser,  citizens  of  states  other  than  Michigan,  filed  their  petition 
for  the  removal  of  the  cause  to  the  circuit  court  of  the  United  States 
for  the  proper  district.  In  their  petition  for  removal  they  made  no 
reference  to  any  other  contestants  than  themselves,  nor  to  any  other 
appeal  than  their  own.  The  state  court  refused  the  removal,  and 
8  thereupon  the  petitioning  appellants  filed  in  the  circuit  court  of  the 

•  United  States  a  copy  of  *the  record  in  the  circuit  eourt  of  the  state, 
so  far.  as  it  related  to  them,  but  which  failed  to  show  that  any  persons 
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exoopt  themselves  had  united  in  the  contest.  The  cause  having  been 
docketed  in  the  circuit  court  of  the  United  States,  the  proponents  of 
the  will  appeared  and  moved  to  remand,  filing  with  their  motion  an 
affidavit  showing  that  the  record  presented  by  the  petitioners  was 
defective.  The  court  thereupon  issued  a  certiorari  to  bring  in  the 
whole  record,  "including  the  record  of  all  the  appeals  taken  from  the 
order  of  the  probate  court  *  *  *  admitting  the  will  to  probate, 
by  whomsoever  instituted,"  In  obedience  to  the  command  of  this 
certiorari,  a  copy  of  the  whole  record  was  certified  to  the  circuit  court 
of  the  United  States,  and,  the  foregoing  facts  appearing  therefrom, 
the  order  to  remand  was  granted.  From  that  order  Alexander  Fra- 
ser  and  Francis  P.  Fraser  brought  this  writ  of  error. 

The  objections  to  the  removal  insisted  on  here  are :  (1)  That  a 
proceeding  in  a  state  court  for  the  probate  of  a  will  is  not  removable; 
(2)  that  if  such  a  proceeding  is  removable,  the  application  in  the 
present  case  should  have  been  made  to  the  probate  court  prior  to  the 
hearing  there,  and  that  it  comes  too  late  after  the  appeal  from  that 
court  to  the  circuit  court  of  the  state;  and  (3)  that  the  requisite  citi- 
zenship of  the  parties  does  not  exist. 

In  the  view  we  take  of  the  case  it  is  necessary  to  consider  only  the 
last  of  these  objections. 

In  Michigan,  on  an  appeal  from  the  order  of  a  probate  couii  ad- 
mitting a  will  to  probate,  there  is  but  one  main  issue,  to-wit, 
"whether  the  paper  propounded  is  or  is  not  a  will.  There  may  be 
more  or  less  minor  issues  included,  but  they  all  belong  to  the  same 
inquiry,  and  cannot  be  presented  separately."  Hathaway's  Appeal, 
46  Mich.  328;  [S.  C.  9  N.  W.  Rep.  435;]  People  v.  Wayne  Co. 
39  Mich.  198.  The  only  thing  the  appellate  court  can  do  is  to  deter- 
mine the  main  issue,  and  certify  its  judgment  to  the  probate  court. 
The  contest  in  this  case  was  begun  by  citizens  of  Michigan  jointly 
with  citizens  of  Illinois  and  Iowa  against  other  citizens  of  Michigan. 
There  was  but  a  single  proceeding,  and  that  between  all  the  contest-  a 
ants  on  one  side  and  all  the  proponents *on  the  other.  There  was* 
but  one  judgment,  and  that  against  all  the  contestants.  From  the 
Tery  nature  of  the  proceeding  there  could  have  been  no  other.  Either 
all  the  contestants  must  succeed  or  all  fail.  They  were  all  heirs  at 
law,  and  whether  the  will  was  established  or  set  aside,  it  would  affect 
them  all  alike  and  in  the  same  right. 

Neither  was  the  position  of  the  parties  or  the  nature  of  the  contest 
<)hanged  because  two  appeals  were  taken  by  the  contestants  instead 
cf  one.    By  the  operation  of  the  two  appeals  the  controversy  was 


Digitized  by 


Google 


174  SUPREME  COUBT  BEPOBTEB. 

transferred  from  the  probate  to  the  circuit  court,  and  it  stood  in  the 
circuit  court  just  as  it  did  in  the  probate  court,  with  all  the  contest- 
ants actively  participating  in  the  contest  on  one  side  and  all  the  pro- 
ponents on  the  other.  It  is  unnecessary  to  consider  what  would 
have  been  the  effect  of  an  appeal  by  the  citizens  of  Illinois  and  Iowa 
alone,  for  the  citizens  of  Michigan  were  not  content  to  leave  the  case 
in  that  position,  but  followed  it  to  the  circuit  court  themselves  in  the 
character  of  appellants.  Unless,  therefore,  there  was  in  the  proceed- 
ing, as  it  stood  in  the  circuit  court  of  the  state,  a  separate  contro- 
versy, which  was  wholly  between  citizens  of  different  states,  and 
which  could  be  fully  determined  between  them,  there  could  not,  ac- 
cording to  the  rule  established  in  the  Removal  Cases,  100  U.  S.  457, 
and  Blake  v.  McKim,  103  U.  S.  336,  be  any  removal  to  the  circuit 
court  of  the  United  States  under  the  act  of  March  3,  1875,  c.  187, 
(1  Supp.  Rev.  St.  173.) 

But  the  plaintiffs  in  error  insist  there  was  such  a  separate  contro- 
versy, and  that  they  were  entitled  to  a  removal  under  the  rulings  in 
Barney  v.  Latham^  103  U.  S.  205.  To  this  we  cannot  agree.  As 
has  already  been  seen,  the  contest,  when  begun,  was  joint  and  pre- 
sented but  one  issue  for  trial.  To  entitle  a  party  to  a  removal  under 
the  second  clause  of  the  second  section  of  the  act,  there  must  exist 
in  the  suit  a  separate  and  distinct  cause  of  action,  on  which  a  sepa- 
rate and  distinct  suit  might  properly  have  been  brought,  and  com- 
plete relief  afforded  as  to  such  cause  of  action,  with  all  the  parties 
on  one  side  of  that  controversy  citizens  of  different  states  from  those 
on  the  other.  Hyde  v.  Ruhle,  104  U.  S.  408.  To  say  the  least,  the 
S  ease  must  be  one  capable  of  separation  into  parts,  so  that,  in  one  of 
•  the  parts,  a  controversy  will  be  presented  with  citizens  of  one  or'more 
states  on  one  side  and  citizens  of  other  states  on  the  other,  which 
can  be  fully  determined  without  the  presence  of  any  of  the  other 
parties  to  the  suit  as  it  has  been  begun.  Such  is  not  this  case.  As 
was  said  by  the  supreme  court  of  Michigan  in  this  very  contest,  when 
an  application  was  made  for  a  mandamus  to  compel  the  circuit  court 
to  set  aside  an  order  consolidating  the  two  appeals,  "the  probate  of 
every  will,  whether  in  the  original  or  appellate  tribunal,  must  always 
be  single  and  complete  in  one  hearing.  It  would  be  absurd  to  have 
3uch  proceedings  severed,  so  that  the  will  might  be  held  good  as  to 
one  class  of  contestants,  and  bad  as  to  another.  No  matter  how 
many  different  persons  may  appeal,  they  can  only  raise  one  issue, 
and  there  can  be  but  one  trial  of  that  issue,  which  is  to  determine 
the  question  of  will  or  no  will.    •    •    *    There  can  be  no  inch  thing  af 
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a  determination  of  testacy  or  intestacy,  which  binds  one  appellant  and 
does  not  bind  the  rest.  The  controversy  includes  all  interests  that  the 
law  recognizes  for  any  purpose  and  binds  all."  For  these  reasons  it 
was  held  that  all  of  the  several  claims  of  appeal  were  merely  appear* 
ances  in  a  single  and  indivisible  proceeding,  which  could  not  be  sev- 
ered for  any  purpose.  The  mandamus  asked  for  was  refused,  the 
court  remarking  that  the  order  for  consolidation  was  entirely  unnec- 
essary, and  undoubtedly  made  out  of  abundant  caution.  This  seems 
to  be  conclusive  of  the  question  now  under  consideration.  The  con- 
test was  joint  when  it  was  begun.  It  was  joint  after  the  two  appeals 
were  taken,  and  is  not  separable  for  any  purpose.  Although,  in 
form,  separate  issues  were  joined  in  the  appeals,  in  reality  they  were 
but  one,  and  were  capable  of  but  one  trial. 
The  order  remanding  the  cause  is  aiSrmed. 


<106  U.  8.  96) 

Bbown  v.  State  of  Colobado. 

(November  20, 188Z) 

WRrr  of  Error— From  State  Supreme  Court. 

Where  the  case  brought  up  on  error  from  the  supreme  court  of  a  state  presents  no 
questions  as  to  the  validity  of  any  treaty,  statute,  or  authority  of  the  United 
States,  or  of  any  statute  or  authority  of  a  state  claimed  to  be  repugnant  to  the 
constitution,  treaties,  or  laws  of  the  United  States,  it  will  not  be  considered  in 
the  supreme  court. 

On  Motion  to  Dismiss.  In  Error  to  the  Supreme  Court  of  the  StatA 
•9  of  Colorado. 

Charles  Case  and  J.  H.  Brown^  for  plaintiff  in  error. 

Charles  H.  Toll,  Atty.  Gen.,  and  H.  M.  TeUer,  for  defendant  in 
error. 

Waitb,  C.  J.  This  is  a  writ  of  error  to  the  supreme  court  of  Col- 
orado to  reverse  the  judgment  of  that  court  in  a  suit  in  ejectment 
brought  by  the  state  against  the  plaintiff  in  error,  and  a  motion  has 
been  made  to  dismiss  for  want  of  jurisdiction. 

It  is  not  claimed  that  any  question  which  can  give  us  jurisdiction 
was  directly  raised  by  the  pleadings,  but  on  the  trial  the  state,  to  make 
out  its  title,  offered  in  evidence  a  deed  from  Brown,  the  plaintiff  in 
«rror,  to  the  territory  of  Colorado.  To  the  introduction  of  this  deed 
in  evidence  an  objection  was  made,  on  the  ground,  among  others, 
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"that  the  territory  of  Colorado  had  no  right  to  take  a  conveyance  of 
real  estate  at  the  time  of  making  the  deed  without  the  consent  of  the 
government  of  the  United  States."  This  objection  was  overruled  and 
an  exception  taken.  When  the  case  went  to  the  supreme  court,  one 
of  the  assignments  of  error  was  to  the  effect  that  the  court  erred  in 
receiving  this  deed  in  evidence.  As  the  judgment  of  the  district 
court  was  affirmed,  this  assignment  of  error  must  have  been  over- 
ruled. It  is  claimed  that  on  account  of  this  the  judgment  is  review- 
able here. 

To  give  us  jurisdiction  under  section  709  of  the  Revised  Statutes, 
it  must  in  some  way  appear  from  the  return  which  is  made  to  the  writ 
of  error  that  •'the  validity  of  a  treaty  or  statute  of,  or  an  authority 
exercised  under,  the  United  States"  has  been  drawn  in  question  and 
the  decision  is  against  their  validity;  or  that  "the  validity  of  a  stat- 
ute of,  or  an  authority  exercised  under,  any  state"  has  been  diawu 
in  question  "on  the  ground  of  their  being  repugnant  to  the  constitu- 
tion,  treaties,  or  laws  of  the  United  States,"  and  the  decision  is  in 
favor  of  their  validity;  or  that  some  "title,  right,  privilege,  or  immu- 
nity is  claimed  under  the  constitution,  or  any  treaty  or  statute  of. 
or  commission  held  or  authority  exercised  under,  the  United  States, 
and  the  decision  is  against  the  title,  right,  privilege,  or  immunity'*  so 
claimed. 
^  It  certainly  does  not  appear  that  in  this  case  the  court  below 
?  decided  against  the  validity  of  any  treaty,  statute,  or  authority  of 
the  United  States,  or  in  favor  of  any  statute  or  authority  of  a  state 
claimed  to  be  repugnant  to  the  constitution,  treaties,  or  laws  of  the 
United  States.  All  the  plaintiff  in  error  insisted  upon  below  was 
that  the  territory  of  Colorado  could  not  take  a  conveyance  of  real 
property  without  the  consent  of  the  government  of  the  United  States; 
but  whether  this  disability  grew  out  of  a  statute  of  the  United  States, 
or  of  the  territory,  is  not  stated.  We  know,  judicially,  and  so  did 
the  court  below,  that  congress  granted  the  territory  legislative  power 
over  all  rightful  subjects  of  legislation  consistent  with  the  constitu- 
tion and  the  provisions  of  the  organic  act,  (12  St.  172,  e.  59,  §  6,) 
and  that  neither  the  constitution  nor  the  organic  act  contained,  in 
express  terms,  any  such  limitation  as  is  now  contended  for.  There 
is  nowhere  in  any  part  of  the  record  the  least  indication  that  any 
particular  statute  of  the  United  States  was  brought  to  the  attention 
of  the  court  below,  and  a  ruling  asked  upon  it  in  connection  with  the 
objection  which  was  made  to  the  admissibility  of  the  deed.  No 
judge,  in  deciding  upon  the  objection,  as  it  was  made  and  presented, 
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would  be  likely  to  suppose  that  if  he  admitted  the  evidence  he  would 
deny  the  defendant  any  "right,  title,  privilege,  or  immunity"  "set  up 
or  claimed"  under  a  statute  of  the  United  States.  Certainly  if  the 
judgments  of  the  courts  of  the  states  are  to  be  reviewed  here  for 
decisions  upon  such  questions,  it  should  be  only  when  it  appears  un- 
mistakably that  the  court  either  knew  or  ought  to  have  known  that 
such  a  question  was  involved  in  the  decision  to  be  made.  The  rule 
was  stated  by  Mr.  Justice  Millbb  in  Bridge  Proprietors  v.  Hoboken 
Co.  1  Wall.  143,  thus:  "The  court  must  be  able  to  see  clearly,  from 
the  whole  record,  that  a  certain  provision  of  the  constitution  or  act 
of  congress  was  relied  on  by  the  party  who  brings  the  writ  of  error, 
and  that  the  right  thus  claimed  by  him  was  denied."  While  Mr. 
Justice  Stobt,  in  CroweU  v.  Randall,  10  Pet.  868,  said  that  it  was 
not  necessary  that  the  question  should  appear  on  the  record  to  have 
been  raised  and  the  decision  made  in  direct  and  positive  terms,  ipsis- 
simii  verbis;  and  that  it  was  sufficient  if  it  appeared  by  clear  and 
necessary  intendment  that  the  question  must  have  been  raised,  and  ^ 
must  have  been  decided  in  order  to  have^induced  the  judgment.  He  f 
also  said  it  was  "not  sufficient  to  show  that  a  question  might  have 
arisen  or  been  applicable  to  the  case,  unless  it  is  further  shown,  on 
the  record,  that  it  did  arise,  and  was  applied  by  the  state  court  to 
the  case."  Under  this  rule,  it  is  clear  the  admission  of  the  deed  did 
not  necessarily  involve  any  such  error  as  will  give  us  jurisdiction. 

Neither  does  the  record  show  that  a  decision  was  rendered  below  in 
favor  of  the  validity  of  any  law  of  Colorado  impairing  the  obligations 
of  a  contract.  No  such  question  was  presented  by  the  pleadings,  and 
the  rulings  do  not  indicate  that  anything  of  the  kind  was  brought  to 
the  attention  of  the  court;  but  if  the  point  made  here  in  the  argu- 
ment had  been  made  below,  it  would  not  have  altered  the  condition 
of  the  case  in  regard  to  our  jurisdiction.  The  claim  is  that  the  ter- 
ritory of  Colorado  contracted  with  the  plaintiff  in  error  to  erect  a  capi- 
tol  and  other  public  buildings  on  the  premises  conveyed ;  but,  if  that 
were  so,  the  constitution  of  the  state  and  the  statutes  relied  on,  did 
not  impair  the  obligation  of  such  a  contract.  The  most  that  can  be 
said  of  them  is  that,  in  this  way,  the  contract  was  violated  by  the 
state.  The  question  is  not,  whether  the  constitutional  provisions  and 
the  statutes  in  question  are  valid,  but  whether,  by  the  adoption  of  the 
constitution  by  the  people,  and  the  passage  of  the  statutes  by  the  leg- 
islature, any  condition  attached  to  the  conveyance  has  been  broken 
which  authorized  the  plaintiff  in  error  to  revoke  his  deed  and  take 
v.l— 12 
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possession  of  the  property  he  conveyed.  The  decision  of  this  question 
hy  the  state  court  is  not  reviewable  here.  All  the  obligations  of  the 
original  contract  remain,  and  the  state  has  not  attempted  to  impair 
them.  If  the  contract  is  all  the  plaintiff  in  error  claims  it  to  be, 
and  the  constitution  and  statutes  are  just  what  he  says  they  are,  the 
most  that  can  be  contended  for  is  that  the  state  has  refused  to  do 
what  the  territory  agreed  should  be  done.  This  may  violate  the  con- 
tract, but  it  does  not  in  any  way  impair  its  obligation.  If  we  should 
declare  the  constitutional  provisions  and  the  statutes  invalid  as  against 
the  contract,  it  would  not  change  the  rights  of  the  parties  in  this 
action.  Whether  valid  or  invalid,  the  plaintiff  in  error  could  not 
defend  the  action  successfully,  unless  he  was  entitled  to  revoke  his 
« deed  and  re-enter  upon  his  land,  in  case  the  territory,  or  the  state, 
'•  delayed  for  an*  unreasonable  time  to  erect  the  buildings  which  were 
contemplated.  If  he  could,  the  constitution  and  the  statutes  would 
have  no  other  effect  than  as  evidence  to  show  that  the  state  had  de- 
liberately refused  to  perform. 

It  follows  that  the  case  presents  no  question  which  can  be  con- 
sidered here,  and  the  motion  to  dismiss  is  granted. 


(107  U.  S.  S25) 

Standabd  Oil  Co.  v.  Van  Ettbn. 

(Noyember  20,  1882.) 
Contract— Delftert  Under— Mistake. 

Id  an  action  on  a  contract  to  recover  a  balance  due  on  account  of  the  price  of  cer- 
tain headings  for  barrels  sold  and  delivered,  there  is  no  rule  of  law  which  requires 
any  particular  mode  of  proof  of  a  mistake  in  the  count  of  the  pieces  delivered. 
Any  discrepancy  between  the  count  made  at  the  place  of  shipment  and  that  at 
the  place  of  delivery,  suggesting  a  possible  loss  on  transportation,  is  a  question 
of  fact  for  the  jury. 

An  account  rendered  becomes  an  account  stated,  unless  objected  to  within  a  reason- 
able  time;  and  an  account  stated  cannot  be  impeached  except  for  fraud  or 
mistake. 

On  the  question  of  damages  for  a  breach  of  contract,  the  discretion  of  the  jury  can- 
not be  limited  in  dealing  with  the  evidence  adduced. 

*In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan. 

D.  Af.  Dickinson  and  L.  T.  Oriffin,  for  plaintiff  in  error. 
W.  H.  Smith,  Harrison  Greer,  and  M.  E.  Crqfoot,  for  defendant  in 
error. 
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Matthews,  J.  This  action  was  originally  brought  in  the  state  oir- 
enit  oonrt  for  the  county  of  Genesee,  in  Michigan,  and  removed  by 
the  plaintiff  in  error,  who  was  defendant  below,  into  the  circuit  cour^ 
of  the  United  States  for  the  eastern  district  of  Michigan.  The  defend- 
ant in  error  sued  as  assignee  of  Merritt  &  Helme,  partners  as  J.  J.  Mer- 
ritt  &  Co.,  who  were  assignees  of  J.  J.  Merritt,  upon  a  certain  contract 
entered  into  between  him  and  the  Standard  Oil  Company,  and  subse- 
quent modifications  thereof,  to  recover  a  balance  alleged  to  be  due 
thereon  on  account  of  the  price  of  certain  headings  for  oil  barrels  sold 
and  delivered  in  pursuance  thereof. 

By  the  original  contract,  dated  October  4,  1873,  Merritt,  described 
as  of  Lapeer,  Michigan,  sold  the  Standard  Oil  Company  2,000,000 
heading  suitable  for  oil  barrels,  to  be  sawed  22  inches  in  length,  full 
one  inch  thick  on  sap,  and  full  one-half  inch  thick  on  the  heart  edge, 
and  whenever  more  than  two  pieces  are  required  to  make  a  head  the 
same  shall  be  counted  as  two;  to  be  delivered  on  board  the  cars  at 
Cleveland,  Ohio,  on  or  before  March  1,  1875,  subject  to  the  count 
and  inspection  of  the  Standard  Oil  Company,  who  agreed  to  receive^ 
*and  pay  for  the  same  as  fast  as  inspected  at  the  price  of  $40  per? 
thousand.  Merritt  also  agreed  that  full  one-half  of  the  whole  amount 
of  the  heading  should  saw  full  two-pieced  heading,  and  the  Standard 
Oil  Company  agreed  in  that  case,  and  if  the  other  half  were  not  more 
than  three-pieced  heading,  they  would  pay  an  additional  one  dollar 
per  thousand  on  the  whole  amount.  It  was  further  agreed  that 
Merritt  should  have  the  privilege  of  drawing,  on  sight  drafts,  for  $26 
per  thousand,  through  bank,  accompanied  by  duplicate  bill  of  lading 
signed  by  railroad  company,  as  evidence  of  shipment,  and  that  the 
cars  should  be  so  loaded  as  to  have  a  net  value  in  Cleveland  of 
amount  of  draft  after  culling  and  paying  freight. 

This  contract  was  modified  by  a  supplemental  agreement  of  April 
1,  1874,  Helme  then  becoming  a  party  to  it,  by  which  it  was  stipu- 
lated that  Merritt  &  Co.  should  make  and  deliver  the  heading,  prop- 
erly piled  on  land  in  Lapeer  controlled  by  the  Standard  Oil  Company; 
the  latter  to  furnish  a  man  to  count  the  heading  as  nearly  as  might 
be  from  week  to  week  as  piled,  but  not  to  inspect  it,  the  object  of 
the  count  being  to  obtain  an  approximate  estimate  of  the  heading 
thus  piled,  in  order  to  determine  from  time  to  time  the  amount  of 
advances  to  be  made  thereon;  but  thereupon  the  delivery  of  the 
heading  so  counted  should  be  deemed  complete,  and  the  heading 
should  then  become  the  property  of  the  Standard  Oil  Company  ab- 
solutely, Merritt  &  Co.  being  entitled  to  draw  upon  certificates  of 
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6Qch  counts  at  the  rate  of  $20  per  thousand,  on  which  advances  the 
oil  company  were  to  be  allowed  interest  at  the  rate  of  10  per  cent, 
per  annum  until  the  heading  should  be  received  at  Cleveland,  and 
also  to  charge  the  cost  of  insurance  thereon  to  the  amount  of  $21  per 
thousand;  the  loss  by  fire,  if  any,  above  that  amount  to  be  borne  by 
Merritt  &  Co.  In  all  other  respects  the  terms  of  the  original  con- 
tract were  to  govern. 

On  May  29,  1874,  another  modification  of  the  contract  was  made, 
which  recited  that  ''through  an  error  made  by  the  inspector,  employed 
by  said  Standard  Oil  Company,  the  said  J.  J.  Merritt  &  Co.  have  re- 
ceived from  the  said  Standard  Oil  Company  money  in  excess  of  the 
Samounf  which,  under  the  contract,  they  were  entitled  to  receive, 
•  amounting  to  about  $2,500,* and  made  certain  provisions  as  to  the 
time  and  mode  in  which  it  should  be  refunded,  but  otherwise  left  the 
contract  unchanged. 

On  August  24, 1874,  a  further  modification  was  agreed  to,  increas- 
ing the  amount  of  the  advances  to  $25  per  thousand  on  the  second 
million  of  the  heading.  The  heading  was  manufactured  mostly  in 
1874,  and  was  piled  on  each  side  of  the  railroad  track,  upon  land 
leased  for  that  purpose  by  the  defendant  below,  and  shipments  begun 
in  May,  1875.  Testimony  on  the  part  of  the  plaintiff  below  was 
offered  and  admitted  to  show  that  in  loading  an  accurate  account  was 
made  and  kept  of  each  car  loaded,  of  the  number  of  the  car,  the 
line  to  which  it  belonged,  and  the  number  of  pieces  in  each  car,  and 
that  there  were  891  car-loads,  containing  in  all  2,691,660  single 
pieces.  After  the  first  four  car-loads  had  been  shipped  through,  all 
rail,  an  arrangement  was  made  between  the  parties  by  which  the 
rest  of  the  heading  was  to  be  sent  by  rail  from  Lapeer  to  Detroit,  a 
distance  of  60  miles,  and  thence  by  vessel  to  Cleveland.  These  first 
four  car-loads  by  rail  and  the  first  cargo  by  vessel  were  counted  and 
inspected  by  the  defendant  below  at  Cleveland,  and  returns  of  the 
result  made  to  Merritt  &  Co.  These  returns  showed  the  number  of 
matched  headings  and  the  number  of  single  pieces  rejected,  on  in- 
spection, as  deficient  in  size  and  quality,  called  "culls;**  and  it  ap- 
pearing that  these  were  but  a  small  portion  of  the  whole,  it  was  then 
agreed  that  if  Merritt  &  Co.  would  cull  before  shipment  as  closely  as 
they  had  done  in  these  shipments,  the  defendant  would  not  cull  any 
more  at  Cleveland,  but  would  merely  match  and  count  the  matched 
heads.  Evidence  was  offered  on  the  part  of  the  plaintiff  below,  and 
admitted,  to  prove  that  the  subsequent  deliveries  were  equal  on  an 
average  with  these  shipments  as  to  quality  and  size;  and  that,  cal- 
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culating  the  entire  quantity  by  this  comparison,  it  would  show  a  de 
livery  of  263,803  matched  headings,  more  than  had  been  accounted 
for,  which,  at  $40  per  1,000,  amounted  to  $10,532.12.  8 

It  was  in  evidence,  on  the  part  of  defendant  below,  that*on  receipt^ 
of  the  heading  at  Cleveland,  it  was  inspected  by  their  inspector. 
Ihis  inspector  being  called  as  a  witness,  testified  that  he  actually 
matched  the  whole  of  the  first  cargo  as  it  was  counted  and  inspected, 
but  the  rest  by  only  averaging  from  samples;  that  is,  he  laid  off  and 
piled  up  a  thousand  pieces,  and  arrived  at  the  matching  by  seeing 
how  many  pieces  it  took  to  make  the  number  of  inches,  and  made  an 
average  from  that.  The  whole  number  of  pieces,  as  taken  by  the 
teamsters,  were  reported  to  him,  of  which  he  made  a  record,  and 
then  reduced  it  to  matched  heading,  which  he  reported  to  the  com- 
pany. The  number  of  single  pieces,  in  gross,  was  2,296,160,  mak- 
ing of  matched  heading  1,958,539  pieces.  This,  he  said,  was  the 
usual  mode  of  counting  and  matching. 

It  was  admitted,  on  the  part  of  the  defendant  below,  that  in  going 
carefully  over  the  inspector's  calculations,  errors  had  been  discovered 
in  computation,  25  in  number,  some  in  favor  of  and  some  against  the 
company,  and  resulting  in  a  balance  of  $144.34  against  them,  for 
which  they  admitted  their  liability. 

On  the  basis  of  the  count  of  their  inspector,  the  Standard  Oil  Com- 
pany rendered  to  Merritt  &  Co.  an  account,  dated  August  20,  1875, 
showing  a  credit  balance  of  $542.54.  That  balance  was  paid  and 
accepted,  and  no  objection  made  to  the  statement  of  the  account,  un- 
til the  bringing  of  this  suit,  January  10, 1876.  One  car-load  of  head- 
ing was  shipped  after  the  close  of  that  account,  and  was  accounted 
for  September  25,  1875. 

There  was  other  evidence,  on  each  side,  which,  it  was  claimed, 
tended  to  establish  the  accuracy  of  the  counts,  respectively,  made  at 
Lapeer  and  at  Cleveland.  There  was  no  evidence  bearing  upon  the 
question  of  any  loss  of  heading  between  Detroit  and  Cleveland;  but 
it  did  appear  in  evidence  that  when  the  heading  was  loaded  in  De- 
troit, upon  vessels,  bills  of  lading  were  made  and  delivered  to  the 
captains  of  the  boats,  showing  the  number  of  oar-loads  of  heading  on 
each  vessel,  which  bills  of  lading  were,  upon  the  arrival  of  the  vessels 
in  Cleveland,  delivered  to  the  defendant  below,  at  its  office,  when 
freight  was  paid  thereon  and  charged  to  Merritt  &  Co.,  the  bills  of 
lading  being  retained  by  the  Standard  Oil  Company.  There  was  no  g 
evidence  tending  to  impeach  the  good  faith  of^the  count  on  either? 
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Bide,  or  that  the  inspector  of  the  defendant  below  was  not  a  compe- 
tent person  for  the  business  intrusted  to  him. 

The  court  charged  the  jury,  in  substance,  that  by  the  terms  of  the 
contract,  as  modified  on  April  1, 1874,  the  heading  became  the  prop- 
erty of  the  Standard  Oil  Company,  on  delivery  at  Lapeer  on  land 
leased  by  it,  but  subject  to  their  inspection  and  count  at  Cleveland; 
that  if  that  count  was  made  fairly  and  in  the  exercise  of  the  best  judg- 
ment of  the  inspector,  it  would  be  binding  on  the  plaintiff,  unless  its 
variance  from  the  actual  truth  was  too  great  to  be  accounted  for  by 
any  error  of  judgment,  in  which  case  the  plaintiff  was  not  precluded 
from  showing  a  mistake ;  that  if  upon  all  the  evidence,  the  jury  should 
be  unable  to  determine  whether  there  was  fraud  or  mistake  in  the 
count  upon  either  side,  or  if,  upon  being  satisfied  that  there  had  been 
fraud  or  mistake,  they  were  unable  to  determine  which  parfcy  is  re* 
sponsible  for  it,  they  must  find  for  the  defendant,  except  as  to  the 
small  amount  admitted  to  be  due.  And  the  jury  was  also  instructed 
that  the  count  and  inspection,  so  far  as  it  involved  the  culling  or  re- 
jection of  defective  pieces  and  matching,  so  as  to  determine  how  many 
single  pieces  were  required  to  make  a  matched  heading,  according  to 
the  contract,  was  a  matter  of  judgment  on  the  part  of  the  inspector, 
which,  if  honestly  exercised,  would  be  binding;  and  that,  conse- 
quently, the  proof  of  mistake  upon  the  case,  as  it  rose  upon  the  evi- 
dence, was  confined  to  the  count  of  the  whole  number  of  single  pieces, 
and  the  consequent  error,  if  such  were  proved,  as  to  the  number  of 
matched  headings;  although  the  defendant  company  was  not  bound 
by  the  contract  to  make  a  gross  count  to  determine  the  whole  number 
of  single  pieces,  or  to  keep  any  memorandum  or  estimate  of  any  such 
gross  count,  or  to  make  return  thereof  to  Merritt  Ss  Co.,  its  duty  be- 
ing performed  if  it  handled  all  the  heading  delivered  to  it,  and  hon- 
estly and  correctly  counted  it  in  such  a  way  as  to  determine  the  num- 
ber of  complete  heads. 

As  to  the  account  stated  and  rendered,  the  court  charged  the  jury, 
in  effect,  that  the  account  having  been  rendered  in  September,  1875, 
gand  no  objection  having  been  made  until  January,  1876,  by  the  bring- 
f  ing  of  the  suit,  it  had  been  kept  such  a*time  as  made  it  an  admission 
on  the  part  of  Merritt  &  Co.  of  its  correctness,  but  that  the  plaintiff 
was  not  estopped  from  showing  fraud  or  mistake  in  it,  which,  how- 
ever, should  be  made  clearly  to  appear,  the  burden  of  proof  resting 
upon  the  plaintiff  to  establish  it. 

Various  exceptions  were  duly  taken  to  the  rulings  of  the  court  in  the 
admission  of  evidence,  in  refusing  to  instruct  the  jury  as  requested,  and 
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io  the  oharge  as  given,  whioh,  so  far  as  neoessary,  will  be  referred  to 
in  their  order.  A  verdict  was  returned  in  favor  of  the  plaintiff  below 
ior  $7,688,  and  jadgment  rendered  thereon,  whioh  the  defendant  be- 
low now  brings  into  review  upon  this  writ  of  error. 

1.  It  is  objected  by  the  plaintiff  in  error,  in  the  first  place,  that 
ihe  court  erred  in  admitting  evidence  as  to  the  counts  by  both  parties 
of  the  whole  number  of  single  pieces  of  heading,  and  submitting  to 
ihe  jury  the  comparison  between  them,  as  furnishing  any  means  of 
establishing  error  in  the  count  of  matched  headings.  It  is  argued 
that  the  count  of  gross  pieces  was  not  recognized  by  the  contract,  as 
it  contemplated  only  a  count  of  matched  headings;  and  that,  as  this 
involved  culling  the  bad  from  the  good,  and  the  matching  of  single 
pieces  to  constitute  the  heading  required  by  the  contract,  and  then 
only  a  count  of  the  number  of  the  latter,  the  process  involved,  at  least 
in  two  of  its  steps,  the  exercise  of  skill  and  judgment,  and  made  it 
necessary,  if  mistake  was  relied  on,  to  show  directly  that  it  had  oc- 
ourred  in  the  actual  count  of  matched  headings.  But,  as  we  have 
already  stated,  the  culling  had  been  dispensed  with  after  the  first 
-four  cargoes;  and  the  matching,  as  testified  to  by  the  inspector,  was 
made  upon  an  estimate  based  npon  a  few  experiments,  according  to 
^hich,  upon  an  average,  the  whole  number  of  single  pieces  was  re- 
•duced  to  matched  headings.  It  did  become  necessary,  therefore,  for 
ihe  inspector  to  make  a  count  of  the  single  pieces,  as  the  means  of 
arriving  at  the  number  of  matched  headings.  It  was  also  contem- 
plated by  the  contract  that  a  count  of  single  pieces  should  be  made 
at  Lapeer,  by  a  counter,  also  appointed  by  the  defendant  below,  for 
ihe  purpose  of  determining  the  amount  of  advances  to  which  MerrittS 
A  Go.  were  entitled ;  and  although  this  count  was  not*the  final  and* 
•conclusive  one,  it  was  quite  legitimate  to  use  it  in  comparison  with 
-that  made  at  Cleveland,  as  one  mode  of  testing  the  accuracy  of  the 
latter.  And  this  comparison  was  justified  by  the  evidence,  also  ob- 
jected to,  that  in  those  particulars  which  might  affect  the  ratio  of 
single  pieces  to  matched  headings,  such  as  size,  quality,  etc.,  the 
early  cargoes,  in  respect  to  which  that  ratio  had  been  determined  by 
itctual  inspection  and  count,  averaged  no  better  than  all  subsequent 
•deliveries.  It  furnished  to  the  jury,  quite  fairly  and  consistently 
with  the  intent  of  the  parties  to  the  contract,  a  means  of  determining 
whether  there  had  not  been  a  mistake  in  the  last  count,  properly  lim- 
ited by  the  court  in  the  rule  that  the  discrepancy  must  be  so  great 
^as  that  it  could  not  reasonably  be  accounted  for  by  any  mere  varia- 
tion of  judgment  in  the  matter  of  matching. 
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It  is  admitted  by  connsel  for  plaintiff  in  error,  and  such  nndonbt^ 
edly  is  the  law,  that  the  count  of  the  inspector  at  Cleveland  was  sub- 
ject to  impeachment  for  fraud  or  mistake;  the  mistake  being  not  a 
mere  alleged  error  of  judgment,  but  one  of  fact,  which  prevented  the- 
proper  exercise  of  his  judgment.  Such  was  the  character  of  the  mis- 
take to  which  the  evidence  was  directed,  namely,  a  mistake  in  count- 
ing the  number  of  single  pieces,  which  formed  the  basis  of  an  esti- 
mate and  average  from  which  the  number  of  matched  heading  waa 
deduced.  The  objection  seems  to  be  directed  to  the  mode  of  proof, 
it  being  insisted  that  it  should  be  direct  evidence  of  the  fact  of  a 
mistake,  independent  of  the  evidence  of  its  amount.  But  we  are  not 
aware  of  any  rule  of  law  which  requires  any  particular  method  of 
proving  such  a  fact,  differing  from  that  required  to  prove  any  similar 
fact.  Whatever  naturally  and  logically  tends  to  establish  it  is  com- 
petent evidence.  If  a  stranger  had  stood  by  at  Cleveland,  and,  fol- 
lowing the  inspector  in  his  count  of  single  pieces,  had  detected  him 
in  error,  which  would  necessarily  affect  the  final  count  of  matched 
headings,  he  would  thereby  have  been  a  competent  witness  to  prove 
the  discrepancy.  Proof  of  a  similar  count  at  Lapeer  would  differ 
only  in  degree,  and  not  in  quality,  as  evidence  to  the  same  effect. 
S  It  is  suggested,  however,  in  reply  to  this,  that  in  the  latter  case  an 
•  indispensable  link  in  the  chain  necessary  to  eonnect^the  count  at  La- 
peer with  that  at  Cleveland  is  wanting,  because  it  is  admitted  that 
there  was  no  evidence  to  show  that  all  the  pieces  of  heading  shipped 
at  Lapeer  were  in  fact  delivered  at  Qevdand,  and  for  aught  that 
appears  the  quantity  of  the  apparent  difference  may  have  been  lost 
in  transportation  between  the  two  places.  But  whether  this  was  so 
probable,  as  to  more  reasonably  account  for  the  discrepancy,  than 
the  supposition  of  an  error  in  one  or  both  counts,  was  a  matter  for 
the  consideration  of  the  jury.  They  were  not  bound  to  assume  a 
loss  in  transportation  in  the  absence  of  any  evidence  on  the  subject, 
and  were  entitled  to  assume  that  the  shipments  arrived  at  their  des* 
tination  undiminished,  in  the  absence  of  any  reason  to  the  contrary, 
especially  in  view  of  the  fact  that  there  had  been  no  complaint  from 
any  quarter  that  the  number  of  car-loads  called  for  by  the  bills  of 
lading  was  not  verified,  or  that  more  freight  had  been  charged  and 
paid  than  would  be  due  if  there  had  been  a  deficiency.  But  inde- 
pendent of  this,  and  on  the  assumption  that  the  whole  amount  of 
the  discrepancy  between  the  two  counts  could  be  accounted  for  by 
an  actual  loss  in  transportation,  the  ease  of  the  defendant  below 
would  not  have  been  strengthened.    Although  the  count  was  to  be  oi 
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matched  headings,  and  at  Cleveland,  and  conclusive  in  the  absence 
of  fraud  or  mistake,  nevertheless,  by  the  modified  contract  of  April 
1,  1874,  the  delivery  of  the  heading  took  place  at  Lapeer,  so  as  to 
pass  the  property  in  the  heading  absolutely  to  the  Standard  Oil  Com- 
pany. And  as  the  risk  follows  the  title,  any  loss  that  subsequently 
accrued  by  non-delivery  on  the  part  of  the  carriers  would  be  the 
loss  of  the  defendant  below,  and  the  plaintiff  would  be  entitled  to  re- 
cover the  contract  price  on  proof  of  the  quantity  of  single  pieces  re- 
duced to  matched  headings,  delivered  at  Lapeer,  upon  the  best 
evidence  that  could  be  adduced  under  such  circumstances,  although 
they  could  not  be  actually  counted  and  matched  at  Cleveland,  as  re- 
quired by  the  terms  of  the  contract. 

2.  It  is  next  objected  by  the  plaintiff  in  error  that  the  court  below 
erred  in  its  rulings  upon  the  account  offered  and  admitted  in  evidence, 
and  which  it  was  claimed  was  a  stated  account.  The  claim  on  thie^ 
part  of  the  case  is  that  an  account  rendered  *become8  an  account? 
stated,  unless  objected  to  within  a  reasonable  time ;  that  what  con- 
stitutes a  reasonable  time  in  such  a  case  is  a  question  of  law;  and 
that  an  account  stated  cannot  be  impeached  except  for  fraud  or  mis- 
take; and  in  support  of  these  propositions  counsel  cite  Perkins  v. 
Hart,  11  Wheat.  287;  Toland  y.Sprague,  12  Pet.  334;  Wiggins  v. 
Burkham,  10  Wall.  129;  Lockwood  v.  Thorne,  11  N.  Y.  170;  and 
other  cases. 

There  is  no  dispute  but  that  this  is  a  correct  statement  of  the  law, 
And  it  is  precisely  what  was  charged  by  the  circuit  court,  and  in  the 
very  language  of  instructions  asked  for  by  the  plaintiff  in  error.  The 
•court  followed  it  up  by  adding  also  that  the  lapse  of  time  from  Sep- 
tember, 1875,  when  the  account  was  rendered,  to  January,  1876, 
when  the  suit  was  begun,  without  objection,  converted  it  into  a  stated 
:account,  which  could  be  impeached  only  for  fraud  or  mistake.  But 
the  same  evidence  which  sufficed  to  establish  a  mistake  in  the  count 
at  Cleveland  on  the  part  of  the  inspector,  also  impeached  the  account, 
for  it  was  founded  on  that  count  and  embodied  its  mistake. 

3.  It  is  further  alleged  as  error  that  the  court  refused  to  instruct 
the  jury,  as  requested  by  plaintiff  in  error,  that  "this  cause  is  based 
•apon  the  ground  of  either  fraud  or  mistake,  and  there  is  no  evi- 
dence of  any  kind,  except  the  two  counts,"  referring  to  the  number 
of  headings  delivered,  "and  if  the  jury  find  a  verdict  for  the  plaintiff, 
they  must  find  a  verdict  for  the  entire  amount.  Either  the  defend- 
ant is  liable  for  this  entire  amount  or  it  is  not  liable,  except  for  the 
«mall  sum  admitted."     This  request  was  very  properly  denied  by  the 
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court.  There  is  no  mle  of  law  that  limits,  in  snch  a  manner,  the  discre* 
tion  of  the  jury  in  dealing  with  the  evidence  on  a  question  of  damages 
in  such  a  case.  The  very  spirit  of  trial  by  jury  is  that  the  experience, 
practical  knowledge  of  affairs,  and  common  sense  of  jurors,  may  be 
appealed  to,  to  mediate  the  inconsistencies  of  the  evidence,  and 
reconcile  the  extravagances  of  opposing  theories  of  the  parties. 
There  was  nothing  illogical  in  the  present  case,  in  the  verdict  of  the 
jury,  proceeding  upon  the  supposition  of  possible  errors  in  both 
counts,  and  making  probable  allowances  for  their  amount,  although 
Sno  mathematical  calculation  could  be  made  to  demonstrate  the  exact 
•  accuracy  of  the  result.  •But  even  if  the  ruling  was  erroneous,  as 
alleged,  it  is  difficult  to  understand  how  it  could  have  prejudiced  the 
plaintiff  in  error.  The  argument  presupposes  that;  the  evidence  jus- 
tified a  verdict  for  the  larger  amount,  and  establishes  merely  that  it 
was  for  less  than  it  might  properly  have  been.  Whatever  error  was 
committed  in  this  respect  was  certainly  not  to  the  prejudice  of  the 
party  complaining. 

One  of  the  witnesses  for  the  plaintiff  below,  on  cross-examination, 
was  asked  this  question :  ^Have  you  not  recently  stated  to  different 
parties,  in  talking  about  the  matter,  that  you  wanted  them  to  recover 
here,  because  you  would  then  get  your  pay?"  The  plaintiff's  counsel 
objected  to  the  question  on  the  ground  that  it  did  not  specify  time 
and  place,  to  which  such  suggestion  defendant's  counsel  replied  thai 
he  did  not  propose  to  impeach  the  witness;  whereupon  the  court 
sustained  the  objection,  and  to  that  ruling  an  exception  was  taken. 
There  is  no  error  in  this.  If  the  object  was  to  impeach  the  witness^ 
by  subsequent  contradiction,  the  question  was  clearly  incompetent, 
as  too  indefinite.  If  the  design  was  to  impeach  the  wituess  in  another 
mode,  as  by  showing  interest  or  bias,  supposing  it  to  have  been  com- 
petent for  such  purpose,  as  to  which  we  express  no  opinion,  it  wa» 
the  duty  of  counsel  to  have  accompanied  his  disclaimer  with  that 
qualification.  He  must  be  taken,  without  such  explanation,  to  have- 
waived  the  objection.  The  disclaimer,  in  its  general  form,  was  broad 
enough  to  cover  every  form  of  impeaching  the  credit  of  the  witness,, 
and  it  cannot  be  narrowed  now  without  injustice. 

We  have  considered  all  the  exceptions  of  the  plaintiff  in  error,  and 
find  no  error  in  the  record.     The  judgment  is  accordingly  affirmed^ 
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GiTT  OF  New  Oblbanb  v.  New  Orlsans,  M.  &  T.  B.  Co. 

(NoYember  20, 1882.) 
Appbai/— DraiTTHflATi— CoMPBOMiaE  OF  Caab. 

On  Motion. 

JB.  T.  Merrick  and  H.  C.  MUler,  for  appellants. 

Tho8.  L.  Bayne  and  John  L.  Cadwalader,  for  appellees.  9 

*Waite,  G.  J.  This  case  was  continued  at  the  request  of  the  par-* 
ties  on  the  tenth  of  October.  The  appellee  now  presents  a  stipulation 
for  the  dismissal  of  the  appeal,  signed  by  the  city  attorney  of  New 
Orleans,  pursuant  to  the  terms  of  a  compromise  of  the  matter  in  dis- 
pute made  with  the  city  council,  and  asks  to  have  the  appropriate 
order  entered  upon  that  stipulation.  The  board  of  liquidation  of  the 
city  debt  of  New  Orleans  comes  to  resist  the  entry  of  any  such  order, 
on  the  ground  that,  during  the  pendency  of  the  appeal  in  this  court, 
authority  over  the  subject-matter  of  the  controversy  has  been  trans- 
ferred from  the  city  council  to  that  board,  and  that  the  compromise 
which  has  been  effected  is  not  binding.  The  board  also  asks  permis- 
sion to  prosecute  the  appeal  in  the  name  of  the  city.  It  is  conceded 
that  the  city  council  made  the  compromise  which  is  claimed,  and  that 
the  appellee  is  entitled  to  a  dismissal  of  the  appeal  if  the  council  had 
authority  to  do  what  it  has  done  and  the  compromise  was  fairly  made. 
The  dispute  as  to  the  authority  of  the  council  presents  questions  too 
important  to  be  settled  summarily  on  these  motions. 

It  is,  therefore,  ordered  that  the  cause  and  pending  motions  be 
continued  until  the  next  term,  and  that  the  appeal  be  then  dismissed, 
in  accordance  with  the  stipulation  on  file,  unless  the  board  of  liqui- 
dation begin  and  prosecute,  without  unnecessary  delay,  in  some  court 
of  competent  jurisdiction,  an  appropriate  proceeding  to  set  aside  the 
compromise  which  has  been  made  with  the  city  council. 
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(106  U.  8.  1C6) 

Clough  V.  GiLBEBT  &  Barkeb  Manuf'g  Go.  and  others. 

(November  27, 1882.) 

Patents  for  Invbhtiokb— GAs-BuRKERa— Infrxngestent. 

The  claims  of  letters  patent  granted  to  Theodore  Clough,  Julj  14,  1870,  for  an 
**  improyement  in  gas-burners,"  namely,  (1)  **  the  bat-wing  burner,  perforated 
at  the  base,  in  combination  with  the  surrounding-tube,  substantially  as  de- 
scribed;*' (2)  "in  combination  with  the  bat- wing  burner,  perforated  at  the 
base,  and  surrounding-tube,  the  tubular  valve  for  regulating  the  supply  of  ex- 
ternal gas  to  the  burner,  substantially  as  described,"— are  valid. 

Both  of  said  claims  are  infringed  by  a  burner  constructed  in  accordance  with  the 
description  contained  in  letters  patent  granted  to  John  F.  Barker,  July  2C^ 
1870,  for  an  "  improvement  in  gas-burners." 

A  prior  burner  was  set  up  as  anticipating  the  invention.  If  used  now  in  a  way  in 
which  it  was  never  designed  to  be  used,  and  was  not  shown  to  have  ever 
been  used,  before  Clough's  invention,  it  might  be  made  to  furnish  a  supplc- 
mentaiy  supply  of  gas.  But,  as  it  was  not  designed  for  the  same  purpose  as- 
Clough's  burner,  and  no  person  looking  at  it  or  using  it  would  understand  tlint 
it  was  to  be  used  in  the  way  Clough's  was  used,  and  it  was  not  shown  to  have- 
been  really  used  and  operated  in  that  way,  it  was  hdd  not  to  have  amounted  lo- 
an invention  of  what  Clough  invented. 

The  combination  of  the  first  claim  being  new,  and  Clough  having  been  the  first 
person  who  applied  a  valve  regulation  of  any  kind  to  such  combination,  he  is- 
entitled  to  hold  as  infringements  of  the  second  claim  all  valve  regulation.^,  ap- 
plied  to  such  a  combination,  which  perform  the  same  ofl9ce  in  substantially  the- 
same  way  as,  and  were  known  equivalents  for,  his  form  of  valve  regulation. 

Appeal  from  the  Gircoit  Goart  of  the  United  States  for  the  South* 
em  District  of  New  Tork. 

R.  H.  Lyon  and  E.  N.  Dickerson,  for  appellant. 
9      Wm.  Stanley,  for  appellee. 

*  *Blatchfoed,  J.  This  suit  was  brought  by  the  appellant  against 
the  appellees  to  recover  for  the  infringement  of  letters  patent  granted 
to  the  appellant  July  14,  1870,  for  an  "improvement  in  gas-burn- 
ers.** The  circuit  court  dismissed  the  bill.  The  specification  of  the- 
patent  says : 

"My  invention  relates  more  particularly  to  the  burners  for  burning  ilhimi' 
nating  gas  made  by  saturating  air  with  vapors  of  gasoline,  commonly  called- 
air-gas.  It  has  been  found  that  common  bat-wing  or  fish-tail  buniers  are  not. 
adapted  to  burning  this  gas  as  ordinarily  made,  owing  to  the  variable  density 
of  the  gas  coming  from  the  generating  apparatus.  The  object  of  my  im- 
provement is  to  adapt  the  slitted  or  bat-wing  burner  to  the  burning  of  air- 
gaa.  Said  improvemerts  consist — Firsts  in  perforating  the  base  of  the- 
burner-tube  with  small  holes  or  passages  for  gas  to  escape  at  the  base  of  the- 
bumer,  and  surrounding  the  burner  with  a  tube  open  at  the  top  but  closed  at 
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the  bottom,  and  united  to  the  burner  below  the  perforations  in  the  burner- 
tube.  It  is  more  convenient  to  screw  the  tube  to  the  burner,  but  it  may  b^ 
attached  in  any  suitable  manner.  Second,  in  regulating  the  escape  of  the  gas 
from  the  perforations  at  the  base  of  the  burner  by  a  sliding  tubular  valve  or 
cut-off,  introduced  into  the  burner-tube  at  the  base  and  extending  upward 
within  it,  the  position  of  the  tubular  valve  being  regulated  by  a  screw. 
These  improvements,  by  furnishing  a  regulated  supply  of  gas  outside  of  the 
burner,  but  directed  to  the  tip  of  the  burner  by  the  sunounding-tube,  give 
steadiness  and  increased  illuminating  power  to  the  tlame  of  the  bat-wing 
burner  and  make  it  a  desirable  burner  for  burning  air-gas.  The  drawings 
represent  a  bat-wing  burner  as  improved  by  me.  Figure  1  represents  an  ele* 
vation  of  my  improved  burner  attached  to  a  short  piece  of  gas-pipe.  Figure 
2,  a  view  showing  the  surrounding  tube  in  section  ^nd 'the  *burner  therein. 
Figure  3,  a  vertical  section  through  the  burner  and  tube.  Figure  4,  a  trans- 
verse section  through  the  base  of  the  burner-tube.  Letter  a  represents  the 
burner-tip;  6,  the  burner-tube;  c,  perforations  at  the  base  of  the  burner-tube ;» 
d,  the  surrounding-tube  screwed  to  the  base  of* the  burner-tube;  e,  the  tubu-* 
lar  valve  extending  up  in  the  burner-tube,  and  operated  by  an  annular  screw, 
/,  attached  to  the  lower  end.  Said  annular  screw,  besides  having  a  screw  to 
work  in  the  base  of  the  burner,  has  an  internal  screw  by  which  it  and  the 
burner  are  attached  to  the  gas-pipe,  as  clearly  shown  in  figure  8  and  the  other 
drawings,  the  gas-way  being  through  the  annular  screw  and  tubular  valve  to 
the  burner.  As  the  burner  is  connected  to  the  gas-pipe,  g,  by  means  of  the 
annular  screw,  the  adjustment  of  the  gas  escaping  through  the  perforations 
of  the  burner-tube  is  easily  made  by  turning  the  burner  upon  the  annulai 
screw.  I  claim  as  my  invention  and  improvement  in  air-gas  burners,  the 
bat-wing  burner,  perforated  at  the  base,  in  combination  with  the  surrounding- 
tube,  substantially  as  described.  Also,  in  combination  with  the  bat-wing 
burner,  perforated  at  the  base,  and  surrounding-tube,  the  tubular  valve  foi 
regulating  the  supply  of  external  gas  to  the  burner,  substantially  as  de- 
scribed." 

The  defendants,  in  their  answer,  set  up  that  they  have  not  infringed 
the  patent,  and  that  it  is  void  for  want  of  novelty.  At  the  request 
of  both  parties  a  trial  at  law  was  had  in  the  court  below,  of  two 
questions : 

*'  First,  whether  or  not  the  complainant  is  the  first  and  original  inventor 
of  the  improvement  in  gas-burners  for  which  the  first  above-named  patent 
has  been  granted  to  him ;  second,  whether  or  not  the  gas-burners  manufac- 
tured by  the  defendants  are  substantially  identical  with  those  described  in  the 
complainant's  patent  and  schedule  thereto  annexed,  in  their  construction  and 
mode  of  operation." 

The  issues  were  tried  before  the  court  and  a  jury,  and  the  jury 
answered  both  of  the  questions  in  the  affirmative.  Afterwards,  on  a 
case  made,  the  defendants  moved,  before  the  judge  who  tried  the 
issues,  for  a  new  trial,  on  the  ground  that  the  verdict  was  against' 


Digitized  by 


Google 


190  8UPBXMB  COURT  BEPOBTEB. 

the  weight  of  the  evidence.  He  denied  the  motion  in  a  written  opin- 
ion, in  which  he  stated  that  the  weight  of  the  evidence  on  the  ques- 
tion of  infringement  was  not  such  as  to  justify  him  in  granting  a 
new  trial,  and  that  he  was  satisfied  with  the  conclusion  of  the  jury 
on  the  question  of  priority.  He  afterwards  signed  and  filed  a  certif- 
icate that  in  his  opinion  the  verdict  on  both  questions  was  sustained 
by  the  evidence  given. 

«  The  burners  made  by  the  defendants  were  made  in  accordance 
*with  the  description  of  the  first  form  of  burner  described*  in  the 
specification  of  letters  patent  granted  to  John  F.  Barker,  one  of  the 
defendants,  July  26,  1870,  for  an  "improvement  in  gas-burners." 
The  drawings  of  that  patent  consist  of  10  figures,  which  are  thus 
referred  to  in  the  specification : 

<•  Figure  1  is  a  side  view  of  one  modification  of  my  invention ;  figure  2  is 
a  side  view  of  the  shell;  figure  3  is  a  side  view  of  the  burner;  figure  4  is  a 
vertical  longitudinal  section  of  the  shell  through  line,  A,  B,  of  figure  2;  figure 
5  is  a  vertical  longitudinal  section  of  the  burner  through  line,  C,  D,  of  figure 
3;  figure  6  is  a  side  view  of  another  modification  of  my  invention;  figure  7  is 
a  side  view  of  the  shell;  figure  8  is  a  side  view  of  the  burner;  figure  9  is  a 
vertical  longitudinal  section  of  the  shell  through  line,  E,  F,  of  figure  7;  and 
figure  10  is  a  vertical  section  through  line,  G,  H,  of  figure  8." 

The  specification  goes  on  to  ^ay : 

^*  My  invention  relates  to  a  device  for  regulating  the  flow  of  carbureted 
«ir  or  gas  from  the  burner  to  its  point  of  combustion,  and  it  consists  of  a 
burner  having  a  screw-thread  made  upon  its  lower  part,  upon  which  is  fitted, 
to  turn  freely  thereon,  a  shell  or  tube,  also  having  a  screw-thread  upon  its 
interior  lower  part;  and  the  bore  of  said  tube  or  shell  is  somewhat  larger  in 
•diameter  than  the  diameter  of  the  upper  part  of  the  burner  upon  which  it 
turns.  A  series  of  perforations  is  made  in  the  lower  part  of  the  burner,  so 
that,  when  the  burner  is  made  or  set  for  the  combustion  of  carbureted  air  or 
gas  of  any  certain  quality,  the  fiame  may  be  increased  or  diminished  by  turn- 
ing the  shell  either  up  or  down,  as  the  case  may  be;  the  shell,  in  its  move- 
ments up  or  down,  either  closing  or  opening  the  holes  or  perforations,  and 
letting  out  or  stopping  the  fiow  of  the  gas  through  the  said  holes,  as  it  is 
moved  up  or  down.  In  the  use  of  carbureted  air  for  illuminating  pur- 
poses it  is  almost  always  the  case  that  when  the  gasoline  is  first  placed  within 
the  generator,  it  gives  off  a  much  greater  amount  of  vapor,  and  the  air,  in 
passing  through  the  generator,  absorbs  a  greater  amount  of  the  carbon,  and 
consequently  becomes  more  thoroughly  charged  with,  and  is  much  richer  in 
the  illuminating  qualities  of  the  gasoline  than  when  the  generator  has  been 
charged  for  a  greater  length  of  time;  and,  as  a  result,  the  carbureted  air  is 
sometimes  too  rich  to  make  a  desirable  light,  with  the  same  amount  passing 
out  of  the  burner,  and  at  other  times,  as  when  the  generator  has  been  charged 
Sa  longer  time,  the  carbureted  air  flowing  through  the  burner  is  deficient  in 
**  illuminating  power,  and  the  light  or  flame  produced  is^uot  uniform  in  its 


Digitized  by 


Google 


OLOUQH  V.  OILBEBT   A   BABKBB  MANUF'g  00.  19) 

power  or  steadiness,  and  is  sometimes  liable  to  produce  a  smell  or  smoke- 
when  too  rich  in  carbon.  My  Invention  is  designed  to  obviate  all  difficulty  ia 
this  respect,  as  the  burner  is  set  or  made  to  let  out  at  the  tip  the  minimum- 
quantity  of  gas  that  will  produce  a  good  flame,  and,  as  the  gasoline  remains- 
longer  in  the  generator  and  becomes  weaker  in  its  illuminating  qualities,  the- 
outer  tube  or  shell  may  be  turned  so  as  to  let  out  more  gas  and  increase  the- 
tlame  without  liability  to  smoke. 

^*  That  others  skilled  in  the  art  may  be  enabled  to  make  and  use  my  inven- 
tion, I  will  now  proceed  to  describe  its  construction  and  mode  of  operation : 
In  the  drawing,  L  represents  the  main  part  of  the  burner,  which  is  made- 
similar  to  the  common  burner,  except  that  the  lower  part  has  a  screw-thread 
made  upon  the  outside  and  inside.  Figures  1,  2,  8,  4,  and  5  represent  one 
modification,  in  which  L  is  the  burner,  having  the  usual  screw-thread  made- 
upon  the  lower  interior  part  by  which  to  secure  it  to  the  pipe.  At  a*  is  a  con- 
ical shoulder  or  seat  upon  the  exterior,  shown  in  figures  3  and  5,  and  a  screw- 
thread,  df  made  upon  the  exterior  of  the  lower  end,  and  the  small  holes,  c,  are 
made  either  at  the  seat,  a\  or  just  below  it.  I  is  a  shell  or  tube,  the  inside 
diameter  of  its  upper  part  being  somewhat  greater  than  the  outside  diameter 
of  the  part,  L,  and  upon  the  interior  of  the  tube,  at  a,  is  a  conical-shaped  seat 
made  to  fit  upon  the  exterior  seat,  a\  upon  the  burner,  L.  A  screw-thread,  cT^ 
is  made  upon  the  interior  of  the  lower  part  of  the  tube,  I,  which  fits  the  thread,, 
rf,  upon  the  exterior  of  the  burner,  L.  The  operation  of  this  modification  is^ 
as  follows:  When  the  tube, I, is  turned  entirely  onto  the  burner, L,  the  inner 
seat,  a,  fits  down  upon  the  shoulder,  a',  of  the  burner,  L,  and  the  only  place  of 
egress  for  the  gas  is  through  the  slot  at  the  tip.  When  the  gasoline  is  fresh« 
or  new  this  slot  will  be  quite  sufficient  to  supply  the  flame,  but,  as  the  gas- 
oline becomes  more  exhausted  of  carbon,  the  tube  or  shell,  I,  may  be  turned' 
up  a  little,  so  that  the  seat,  a,  shall  be  raised  slightly  from  the  shoulder,  a',  and 
more  or  less  of  the  gas  will  pass  out  through  the  holes,  c,  and  pass  up  between 
the  tube,  I,  and  the  burner,  L,  as  the  tube,  I,  is  turned  up  or  down,  and,  when  the 
gas  which  escapes  through  the  holes,  c,  and  passes  up  between  the  tube  and 
burner  reaches  the  top,  it  unites  with  that  passing  out  of  the  slot  at  the  tip. 
Increasing  the  volume  and  fiame.  In  this  device  the  gas,  after  passing  out 
through  the  holes,  c,  is  prevented  from  passing  down  between  the  tube  and 
burner  by  the  screw-threads,  d'  and  d,  upon  the  inside  of  the  tube  and  outside 
of  the  burner.  In  the  modification  shown  in  figures  6,  7,  8,  9,  and  10,  both 
the  burners  and  regulating  tube  are  similar  to  that  already  described,  except^ 
that  the  thread,  d,  upon  the  outside  of  the  burner,  L,  is  carried  up  higher,  and* 
the  holes,  c,  are  made  below  the  top  of  the  outer  thread,  but  above  the  top  of 
the  inside  thread.  The  thread  upon  the  inside  of  the  tube,  I,  is  not  so  long 
as  the  outside  thread  upon  the  burner,  L,  but  is  considerably  less,  so  that,  when 
the  tube,  I,  is  turned  entirely  down  on  the  burner  the  holes  will  be  above  the 
thread  on  the  inside  of  the  tube;  and  there  is  no  inside  seat  in  the  tube,  I,  to- 
operate  upon  a  beveled  or  conical  exterior  shoulder  upon  the  burner.  L,  as  in. 
the  other  modification.  The  operation  of  this  modification  is  as  follows:  If 
the  flame  be  too  weak,  the  tube,  I,  is  turned  down  upon  the  burner,  L,  until* 
the  top  of  the  inside  thread  of  the  tube  begins  to  pass  below  the  holes,. 
A,  when  the  gas  will  escape  and  pass  up  between  the  tube  and  burner,  ani^ 
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incre««\se  the  flame  as  before.  If  it  should  be  desirable  to  stop  the  escape  of 
gas  through  the  holes,  e,  it  is  only  necessary  to  turn  up  the  tube  upon  the 
burner,  and,  when  the  thread  inside  the  tube  covers  the  holes,  e,  then  there 
will  be  no  escape  of  gas.  It  will  be  seen  that  the  principles  of  the  operation 
of  both  modifications  are  very  much  alike,  and  are  intended  to  accomplish  the 
same  object,  although  the  tube  turns  up  in  the  first  case  to  let  out  more  gas, 
while  it  turns  down  in  the  second  case;  both  being  equivalent,  however,  in 
their  operation,  and  accomplishing  the  same  result.  I  am  aware  that  gas- 
burners  have  been  heretofore  made  to  give  an  additional  supply  of  gas  to  the 
flame,  but  in  those  that  I  have  seen  they  consisted  of  more  pieces  and  were  con- 
siderably more  expensive  to  manufacture,  and  in  their  operation  the  burner 
revolved  with  the  tube,  thus  causing  the  flame  to  revolve  also.  This  is  very 
objectionable, as  it  is  often  desirable  to  have  the  flame  stand  in  one  parlicular 
direction.  In  this  device  the  flame  does  not  turn  in  the  least,  while  the  vvliole 
burner  may  consist  of  only  two  pieces,  and  is  cheaply  made,  and  its  operation 
and  effect  are  perfect."  The  claim  of  that  patent  is,  *'An  improved  gas- 
burner,  consisting  of  the  burner  or  pillar,  L,  having  holes,  e,  c,  therein,  and 
provided  with  the  movable  or  adjustable  shell  or  tube,  I,  all  constructed  and 
operating  substantially  as  and  for  the  purposes  herein  described  and  speci- 
fied," 

After  snch  certificate  was  signed  and  filed,  the  Gilbert  &  Barker 
Manufacturing  Company,  one  of  the  defendants  in  this  suit,  brought 
a  suit  in  equity  in  the  court  below,  as  owner  of  the  said  patent  granted 
Sto  John  F.  Barker,  for  the  infringement  of  the  same,  against  Glongh, 
*  the  plaintiff  in  this  8uit,*alleging  as  the  infringement  the  making  and 
selling  of  burners  constructed  exactly  like  the  two  forms  described  in 
the  patent  to  said  Barker.  The  only  testimony  taken  directly  in  the 
present  suit  was  that  taken  on  the  trial  before  the  jury  and  embodied 
in  the  case  made,  on  which  the  motion  for  a  new  trial  was  made. 
But  considerable  testimony  was  taken,  for  final  hearing,  in  the  suit 
against  Glougb,  and  that  testimony  is  contained  in  the  record  in  this 
case,  and  it  is  understood  that  such  testimony  was  considered  and 
used,  by  agreement  of  parties  in  the  court  below,  as  part  of  the  proofs 
in  this  case. 

The  first  claim  of  the  Clough  patent  is  a  claim  to  ""the  bat-wing 
burner,  perforated  at  the  base,  in  combination  with  the  surrounding 
tube,  substantially  as  described."  The  elements  of  this  claim  are 
a  bat-wing  burner,  with  a  burner-tube;  the  burner-tube  perforated 
at  its  base  with  small  holes  or  passages  for  gas  to  escape  at  the  base 
of  such  burner-tube;  and  another  tube,  surrounding  the  burner-tube, 
open  at  the  top  and  closed  at  the  bottom,  and  united  to  the  burner- 
tube  below  the  perforations  in  it.  The  method  of  regulating  the 
escape  of  gas  from  the  perforations  is  no  part  of  the  first  claim.     Tue 
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o£Sce  of  the  combination  in  the  first  claim  is,  as  the  specification 
states,  to  enable  the  sarrounding-tube  to  direct  to  the  tip  of  the 
burner  the  gas  which  comes  through  the  perforations,  such  surround- 
ing-tube  being  open  at  the  top  and  closed  at  the  bottom,  and  united 
to  tfafrbo£ner4abe' below  the  perferations. 

Two  forms  of  burner  are  presented  as  infringements  of  the  first 
claim.  They  are,  both  of  them,  substantially  like  the  first  form  of 
burner  described  in  the  patent  of  Barker ;  the  outside  tube,  in  both  of 
them,  turning  up  to  let  out  more  gas.  Each  of  these  burners  con- 
tains the  combination  of  the  first  claim  of  the  Clough  patent. 

It  was  held  by  the  court  below  that  the  combination  covered  by 
the  first  claim  of  the  Clough  patent  was  found  in  a  burner  called  the 
Horace  R.  Barker  burner,  the  existence  of  which  prior  to  dough's 
invention  was  held  to  have  been  satisfactorily  proved.  Of  the  Hor- 
ace B.  Barker  burners  it  was  said  by  the  court : 

"  In  those  burners  the  burner  was  a  bat-wing  burner,  perforated  at  the  base. 
The  perforations  did  not  consist  of  small  holes,  but  the  stem  of  the  burner^; 
was  slitted  all  the  way*down  to  the  base,  allowing  the  gas  to  escape  through? 
the  whole  length  of  the  slit.  There  was  a  surrounding-tube  united  to  the 
burner  below  the  lower  end  of  the  slit.  Tlie  burner-stem  had  a  cone  near  its 
top,  and,  when  the  surrounding-tube  was  screwed  so  as  to  be  in  a  certain  po- 
sition with  reference  to  such  cone,  the  effect  was  to  direct  to  the  tip  of  the 
burner  the  supply  of  gas  coming  through  the  slit  below,  the  surrounding-tube 
being  open  at  the  top  and  closed  at  the  bottom,  and  the  flame  was  thickened, 
aud  a  ring  of  flame  was  formed.  The  structure  and  mode  of  operation  of  the 
combiHution  were  the  same  as  those  of  the  combination  covered  by  tlie  first 
claim  of  the  plaintiffs  patent  The  fact  that  the  perforations  in  the  Horace 
R.  Barker  burner  existed  not  only  at  the  base,  but  were  continued  in  the  form 
of  a  slit  all  the  way  up,  makes  no  dlfl!erence.  Nor  does  it  make  any  diflerence 
that  the  Ilorace  II.  Barker  burner  had  a  cone  near  its  top.  The  first  claim  of 
the  plaintiffs  patent  is  broad  enough  to  cover  the  Ilorace  R.  Barker  burner, 
and  that  claim  must  be  held  to  be  invalid  for  want  of  novelty." 

On  the  trial  before  the  jury  the  existence  and  operation  of  the 
Horace  R.  Barker  burners  were  testified  to  by  Horace  R.  Barker  him- 
self and  by  John  F.  Barker,  and  a  copy  of  the  rejected  application 
of  Horace  R.  Barker  for  a  patent  was  put  in  evidence.  The  question 
was  submitted  to  the  jury  by  the  court  as  to  whether  the  effect  pro- 
duced by  Clough*8  invention  had  been  produced  in  the  Horace  R. 
Barker  burner  by  a  combination  or  mode  of  operation  substantially 
the  same  as  in  the  burner  of  Gough;  and  the  attention  of  the  jury 
was  called  by  the  court,  in  its  charge,  to  the  contention  of  Clough, 
v.l— 13 
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that  the  object  of  the  Horace  B.  Barker  burner  was  to  control  the 
size  of  the  slit  in  the  burner  by  a  clamp;  that  if  some  gas  escaped 
through  an  orifice  at  the  top  of  the  surrounding-tube,  and  was  pro- 
jected upon  the  burner-tip,  the  escape  was  accidental  and  not  de- 
sired; and  that  in  a  well-made  burner  it  was  not  intended  to  escape 
and  did  not  escape.  The  jury  found  for  Glough,  on  the  question  of 
novelty,  as  against  the  Horace  B.  Barker  burner.  When  the  motion 
for  a  new  trial  was  made  before  the  judge  who  presided  at  the  jury 
trial,  he  said,  in  his  opinion  denying  the  motion : 

J  •*  The  device  mainly  relied  upon  by  the  defendants  upon  the  question  of 
Apriority  was  a  burner  of  Horace  B.«Barker,  for  which  he  made  an  unsuccess- 
ful application  for  a  patent  prior  to  the  date  of  the  plaintiff's  invention.  It 
consisted  of  a  bat-wing  burner,  slitted  nearly  to  the  base,  and  a  surrounding- 
tube  smaller  at  the  top  than  at  the  bottom.  There  was  a  screw  upon  the  in- 
side of  the  lower  part  of  the  tube.  When  the  tube  was  screwed  down  upon 
the  burner,  the  top  of  the  tube  pressed  against  a  conical  and  enlarged  part  of 
the  burner  near  its  top,  and  the  slit  was  closed.  When  the  tube  was  screwed 
up  the  slit  was  enlarged.  The  defendants  claimed  that  the  top  of  the  tube, 
in  connection  with  the  protuberant  part  of  the  burner,  formed  a  valve,  and 
that  the  gas  passed  to  the  tip,  not  only  through  the  burner,  but  through  the 
ring  near  the  tip  at  the  end  of  the  surroundiug-tul>e  in  a  double  current,  and 
that  the  device  was  substantially  like  the  burner  of  the  complainant.  The 
complainant  claimed  that  the  object  and  the  effect  of  this  invention  was  to  pro- 
vide a  burner  in  which  the  bat-wing  slit  could  be  enlarged  or  diminished  at 
pleasure,  and  to  consume  but  a  single  current  of  gas ;  that  the  top  of  the  tube, 
in  connection  with  the  conical  part  of  the  burner,  was  not  a  valve  but  a 
clamp;  that  when  the  burner  was  new  or  well  made,  this  clamp  prevented  the 
escape  of  gas ;  and  that  there  was  no  appreciable  delivery  of  gas  in  a  well- 
made  burner,  except  through  the  tip.  I  am  of  the  opinion  that  the  jury,  upon 
this  question  of  fact,  did  not  misconceive  the  weight  of  the  evidence.'' 

In  the  proofs  taken  in  the  suit  against  Qough,  and  used  in  this  case 
by  agreement,  John  F.  Barker  gave  further  testimony  as  to  the  prior 
use  of  the  Horace  B.  Barker  burners,  and  such  testimony  seems  to 
have  been  understood  by  the  court  below  as  showing  that  the  Horace 
B.  Barker  burner  was  used  with  the  surrounding-tube  raised  to  such 
a  height  that  the  horizontal  line  of  its  upper  end  was  raised  from  its 
seat  at  the  cone  on  the  burner-pillar,  and  an  additional  supply  of  gas 
passed  out  of  the  top  of  the  surrounding-tube  and  mingled  with  the 
gas  which  escaped  from  the  burner-tip;  that  by  screwing  down  the 
surrounding-tube  so  that  it  would  impinge  sufficiently  against  the  cone, 
the  slit  would  be  closed;  that  the  effect  of  the  operation  of  thus  rais- 
ing or  lowering  the  surrounding-tube  was  to  increase  or  diminish  the 
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supply  of  gas ;  and  that  the  sarronnding-tube,  considered  in  eonnec-j^ 
tion  with  the  cone  on  the  pillar^of  the  burner,  operated  as  a  valve  to** 
control  the  flow  of  gas.  In  this  view  the  structure  and  its  mode  of 
operation  were  held  to  be  such  as  to  anticipate  the  first  claim  of  the 
Clough  patent.  But  we  are  all  of  opinion  that  an  erroneous  view 
was  taken  of  the  purport  of  the  additional  testimony  of  John  F.  Bar- 
ker. He  was  testifying  in  February,  1875.  The  question  was  as  to 
what  the  Horace  B.  Barker  burner  was,  and  as  to  what  was  its  mode 
of  operation  in  use.  In  the  specification  of  the  patent  of  John  F.  Bar- 
ker, issued  in  July,  1S70,  he  said:  "I  am  aware  that  gas-burners 
have  been  heretofore  made  to  give  an  additional  supply  of  gas  to  the 
flame,  but  in  those  that  I  have  seen  they  consisted  of  more  pieces,  and 
were  considerably  more  expensive  to  manufacture,  and  in  their  operation 
the  burner  revolved  with  the  tube,  thus  causing  the  flame  to  revolve 
also.**  The  expression  "more  pieces"  means  more  pieces  than  in  the 
burner  he  was  patenting.  His  burner  consisted  of  two  pieces  only.  The 
Clough  burner  consisted  of  three  pieces,  and  in  it  the  burner  revolved 
with  the  tube.  In  the  John  F.  Barker  patent  the  burner  did  not  re- 
volve with  the  tube.  The  Horace  B.  Barker  burner  consisted  of  two 
pieces  only,  and  the  burner  did  not  revolve  with  the  tube.  There- 
fore, the  reference  by  John  F.  Barker,  in  his  patent,  to  the  burners 
which  he  had  seen,  which  would  give  an  additional  supply  of  gas,  was 
to  the  Clough  burners,  which  it  is  proved  he  had  seen ;  and  it  is  im- 
possible that  he  could  have  then  understood  that  the  Horace  B.  Bar- 
ker burners,  which  also  he  bad  seen,  were  burners  which  had  been 
used  to  give  an  additional  supply  of  gas  to  the  flame. 

The  testimony  as  to  any  additional  or  supplementary  supply  of  gas 
in  the  Horace  B.  Barker  burner  amounts  really  to  this  only :  that  if 
that  burner  is  used  now  in  a  way  in  which  it  was  never  designed  to 
be  used,  and  is  not  shown  to  have  ever  been  used  before  Clough 's  in- 
vention, it  may  be  made  to  furnish  a  supplementary  supply  of  gas. 
Its  structure  was  such  that,  to  give  full  effect  to  its  mode  of  opera- 
tion, the  surrounding-tube  did  not  require  ever  to  be  raised  so  high 
as  not  to  be  in  contact  with  the  cone.  As  it  was  raised  from  its  low- 
est position  the  slit  opened,  and  when  the  slit  was  opened  to  its  full 
extent  the  tube  was  still  in  contact  with  the  cone,  and  there  was  noj^ 
orifice  between  them.  Any  further  raising*  of  the  tube  was  acci-* 
dental  and  not  a  part  of  the  law  of  the  structure.  The  object  of  raising 
and  lowering  the  tube  was,  by  less  or  greater  pressure  on  the  cone,io 
open  or  close  the  slit  in  the  burner.  The  specifications  of  Horace  B. 
Barker  in  his  rejected  application,  shows  that  the  only  object  of  his 


Digitized  by 


Google 


196  SUFSEMB  OOUBT  BBPOBTEB. 

burner  was  to  control  the  flow  of  gas  through  the  slit  in  the  burner, 
instead  of  controlling  the  flow  at  the  cock  or  further  back.  The 
spring  of  the  two  parts  of  the  burner  was  intended  to  carry  them  away 
from  each  other,  and  open  the  slit  when  the  pressure  of  the  tube 
against  the  cone  was  relieved,  while  the  increased  pressure  of  the  tube 
against  the  cone  closed  the  slit.  Any  raising  of  the  tube  unnecessa- 
rily high,  so  as  to  admit  of  a  flow  of  gas  through  an  orifice  between 
the  tube  and  the  cone  to  the  flame,  cannot  be  regarded  as  amounting 
to  an  invention  of  what  Glough  invented.  The  structure  was  not  de- 
signed for  the  same  purpose  as  dough's;  no  person  looking  at  it  or 
using  it  would  understand  that  it  was  to  be  usedinihe  way  dough's 
is  used,  and  it  is  not  shown  to  have  been  really  used  and  operated  in 
that  way. 

The  foregoing  remarks  apply  equally  to  the  Goolidge  burner, 
which  was  like  the  Horace  B.  Barker  burner  in  structure,  except  that 
in  the  Goolidge  burner  the  raising  of  the  ring  against  an  inverted 
conical  projection  closed  the  slip.  The  SoUiday  burner  and  the  Lunk- 
enheimer  burner  did  not  contain  dough's  invention.  We  are,  there- 
fore, brought  to  the  conclusion  that  the  first  claim  of  the  dough 
liatent  is  valid. 

The  second  claim  of  the  dough  patent  is  for  a  combination  of  the 
bat-wing  burner,  perforated  at  the  base,  the  surrounding-tube  and  the 
tubular  valve  for  regulating  the  supply  of  external  gas  to  the  burner, 
substantially  as  described.  The  specification  describes  the  tubular 
valve  as  extending  upward  into  the  burner-tube.  The  view  taken  by 
the  court  below  as  to  this  second  claim  was  that  there  was  in  the 
Horace  B.  Barker  burner  a  regulation  of  a  supplementary  flow  of  gas, 
and  by  a  valve  arrangement  the  raising  of  the  tube  above  the  cone, 
allowing  the  gas  to  flow  out  of  the  tube,  and  the  lowering  of  the  tube 
to  bear  against  the  cone  closing  the  orifice.    The  court  said; 

^  **  In  view  of  the  existence  of  that  burner,  which  contained  the  combination 
*  of  a  bat-wing  burner,  a  perforated*  tube  in  substance  like  that  of  the  plain- 
tiffs patent,  and  a  tubular  valve  for  regulating  the  supply  of  external  gas  to 
the  burner,  the  construction  of  the  second  claim  of  the  plaintiffs  patent  must 
be  such  as  to  limit  that  claim  to  the  form  of  tubular  valve  which  he  describes, 
namely,  one  in  the  interior  of  the  burner-tube  and  not  forming  part  of  the 
surrounding-tube.  Under  this  construction,  the  second  claim  of  the  plain- 
tiffs patent  is  not  infringed.'* 

The  defendants'  burners  had  no  tubular  valve  extending  up  into 
the  burner-tube.  In  them  the  tubular  valve  formed  part  of  the  sur- 
rounding-tube, and  reached  or  left  its  seat  by  screwing  down  or  up 
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the  snrroonding-tnbe.  The  snrrounding-tabe  ooald  not  be  perma- 
nently attached  to  the  burner,  because  it  carried  the  movable  valve. 
In  the  Glough  burner  the  surrounding-tube  may  be  permanently 
attached  to  the  burner,  because  the  tubular  valve  is  not  carried  by 
tbe  surrounding-tube,  but  is  a  third  and  separate  instrument,  carried 
by  an  adjustable  cylinder  inserted  within  the  burner-tube  from  be- 
low. 

The  combination  of  the  first  claim  of  the  Gough  patent  being  new, 
and,  consequently,  there  never  having  been  any  valve  arrangement 
applied  to  regulate  the  flow  of  gas  in  such  a  combination,  the  prem- 
ises on  which  the  decision  of  the  court  below  proceeded  faiL  Glough 
is  entitled  to  the  benefit  of  the  doctrine  of  equivalents  as  applied  to 
the  combination  of  the  burner,  surrounding-tube,  and  regulating- 
tube,  covered  by  the  second  claim  of  his  patent.  The  regulation  in 
tbe  defendants'  burners  was  by  a  tubular  valve  on  the  outside  of  the 
perforation  instead  of  on  the  inside,  and  performing  its  work  by  be- 
ing screwed  up  or  down,  as  in  dough's.  Although  in  the  Glough 
structure  the  burner  and  surrounding-tube  revolve  together  in  adjust- 
ing their  position  in  reference  to  that  of  the  tubular  valve,  so  as  to 
let  in  or  turn  off  the  supply  of  gas  through  the  perforations,  and  al- 
though in  the  Glough  structure  the  flame  revolves  by  the  revolution 
of  the  burner,  and  although  in  the  defendants'  burners  the  revolution 
of  the  surrounding-tube  regulated  the  supply  of  gas  through  such 
perforation,  and  neither  the  burner  nor  the  flame  revolved,  the  de- 
fendants' valve  arrangement  must  be  held  to  have  been  an  equiva-« 
lent  for  that  of  Glough  to  the  full  extent  to  which  that  of  Glough^goes,* 
involving,  perhaps,  patentable  improvements,  but  still  tributary  or 
subject  to  the  patent  of  Glough.  It  is  true  that  that  patent  describes 
the  tubular  valve  as  being  inside  of  the  burner-tube.  But  Glough. 
was  the  first  person  who  applied  a  valve  regulation  of  any  kind  to 
the  combination  to  which  he  applied  it,  and  the  first  person  who 
made  such  combination,  and  he  is  entitled,  under  decisions  hereto- 
fore made  by  this  court,  to  hold  as  infringements  all  valve  regula- 
tions, applied  to  such  a  combination,  which  perform  the  same  ofSce 
in  substantially  the  same  way  as,  and  were  known  equivalents  for, 
his  form  of  valve  regulation.  The  record  shows  that  prior  to  the  ex- 
istence of  the  appellant's  burner  it  was  common  in  gas-burners  to 
check  the  flow  of  gas  out  of  the  burner  by  applying  an  obstruction 
operated  by  a  screw  indifferently  outside  or  inside  of  the  burner.  It 
follows,  from  these  considerations,  that  the  defendants  infringed  the 
second  claim  of  the  Glough  patent. 
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The  decree  of  the  circuit  court  is  reversed,  with  costs,  and  the 
cause  is  remanded,  with  directions  to  enter  a  decree  for  the  appel* 
lant  for  an  account  and  an  injunction,  as  prayed  in  the  bill,  with 
costs,  and  to  take  such  further  proceedings  therein  as  shall  be  in 
conformity  with  law  and  with  the  opinion  of  this  court. 


(106  U.  S.  178) 

Glough  v.  Oilbebt  dk  Babeeb  Manuf'o  Co. 

(NoTember27, 1882.) 
Patents  for  iNTBNnons— Gas-Bubnebb. 

The  claim  of  letters  patent  granted  to  John  F.  Barker,  July  26,  1870,  for  an  *<  im- 
provement in  ga9-bumers/'  namely,  *'an  improved  gas-burner,  consisting  of 
the  burner  or  pillar,  L,  having  holes,  c,  c,  therein,  and  provided  with  the  mov- 
able  or  adjustable  shell  or  tube,  I,  all  constructed  and  operating  substantially 
as  and  for  the  purposes  herein  described  and  specified,"  is  valid. 

Although  a  gas-burner  made  according  to  the  description  of  said  patent  infringes 
both  of  the  claims  of  letters  patent  granted  to  Theodore  Olough,  July  14, 1870, 
for  an  <*  improvement  in  gas-burners,"  in  its  method  of  supplying  additional  gas 
and  in  its  valve  arrangement  for  regulating  the  supply,  yet,  as  it  dispense* 
with  the  interior  tubular  valve  of  Clough,  and  is  made  in  two  pieces  instead  of 
three,  and  is  less  expensive  to  make,  and  the  shell  alone  revolves,  in  regulating 
the  supply,  and  not  the  burner  with  it,  and  the  flame  always  remains  in  one 
position,  the  modifications  are  new  and  useful  and  patentable. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

22.  H.  Lyon  and  E.  N.  Dickerson,  for  appellant. 

S     Wm,  Stanley,  for  appellee* 

*  *  Blatchfobd,  J.  This  snit  was  brought  by  the  appellee  against  the 
appellant  to  recover  for  the  infringement  of  letters  patent  granted  to 
John  F.  Barker,  July  26. 1870,  for  an  "improvement  in  gas-burners.'' 
The  specification  of  that  patent  and  its  claim  are  set  forth  at  length 
in  the  opinion  just  delivered  by  the  court  in  another  suit*  between 
the  same  parties.  The  answer  of  the  defendant  admits  that  he  has 
made  and  sold  gas-bnmers  substantially  like  those  described  in  the 
Barker  patent.  The  principal  defense  set  up  in  the  answer  is  that 
the  defendant  invented  the  improvement  patented  to  Barker,  and  ob- 
tained letters-patent  therefor  from  the  United  States  on  the  four- 
teenth of  June,  1870,  being  the  same  patent  on  which  such  other  suit 

*See  ante,  188. 
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was  founded,  and  the  specification  of  which  is  set  forth  at  length  in 
the  opinion  therein;  that  the  burners  which  defendant  han  made  and 
sold  were  made  under  and  according  to  that  patent;  that  the  defend* 
ant  made  and  used  said  improvement  in  December,  1869,  and  ap- 
plied for  a  patent  for  it  December  4, 1869,  which  was  granted,  being 
the  said  patent  of  June  14,  1870;  that  after  he  had  invented  and 
perfected  said  improvement,  and  had  filed  such  application  for  a 
patent  for  it,  he  showed  a  sample  of  it  to  Barker,  in  May,  1870;  and 
that  Barker,  thereupon,  fraudulently  intending  to  deprive  the  defend- 
ant of  the  benefits  of  his  invention,  obtained  a  patent  for  it,  being 
the  said  patent  of  July  26,  1870;  the  gas-burner  patented  by  him 
being  substantially  like  that  previously  patented  by  the  defendant, 
in  construction,  mode  of  operation,  and  result,  and  being  a  mere  me- 
chanical equivalent  therefor.  No  other  anticipation  of  Barker's  in- 
vention is  set  up  in  the  answer.  The  decree  of  the  court  below  was 
in  favor  of  the  plaintiff. 

The  claim  of  the  Barker  patent  covers  a  gas-burner  having  these 
features :  A  pillar  with  holes  therein  around  the  circumference  atg 
its  bottom,  and  an  adjustable  or  movable  surrounding^shell  or  tube;!* 
such  shell,  by  being  moved  up  or  down,  either  closing  or  opening  the 
holes,  and  thus  stopping  or  permitting  the  flow  of  gas  through  the 
holes.  The  general  principle  of  the  burner,  so  far  as  regards  sup- 
plying additional  gas  to  the  burner,  through  the  holes  and  the  sur- 
rounding-tube, as  the  illuminating  qualities  of  the  gas  become 
weaker,  and  as  regards  having  a  method  of  increasing  or  diminishing 
such  supply  by  a  valve  arrangement  covering  or  uncovering  the 
holes  as  required,  is  the  same  as  that  of  the  prior  patent  to  dough, 
the  appellant,  and  which  was  the  prior  invention.  It  has  been  held 
by  this  court,  in  the  other  suit  between  the  same  parties,  that  a  gas- 
burner  made  according  to  the  description  in  the  Barker  patent  in- 
fringes both  of  the  claims  of  the  Glough  patent, — the  claim  for  the 
method  of  supplying  the  additional  gas,  and  the  claim  for  the  ap- 
plication of  a  valve  arrangement  to  regulate  the  supply.  But  the 
point  of  the  invention  and  patent  of  Barker  is  that  the  surrounding 
shell  or  tube  is  so  arranged  that  the  screwing  of  such  shell  up  or 
down  causes  it  to  act  as  a  valve,  on  the  outside  of  the  pillar,  to  close 
or  open  the  holes.  As  a  consequence,  the  interior  tubular  valve  of 
Clough  is  dispensed  with,  the  burner  is  made  in  two  pieces  instead  of 
three,  is  less  expensive  to  make,  and,  moreover,  in  regulating  the 
supply  of  gas,  the  shell  alone  revolves,  and  not  the  burner  with  it,  as 
in  Clough's  burner,  and  so  the  flame  always  remains  in  one  position. 
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We  think,  from  the  evidence,  that  these  modifications  were  new  and 
useful,  and  sufficient  in  character  to  sustain  a  patent.  The  burner  in 
the  form  patented  by  Barker  appears  to  have  superseded  the  burner 
in  the  form  patented  by  dough,  and,  after  Barker  had  introduced  his 
burner  into  use,  Clough  commenced  making  for  market  burners  in 
the  same  form  patented  by  Barker. 

As  to  the  claim  that  Glough  made  prior  to  Barker  the  form  of 
burner  covered  by  Barker's  patent,  the  circuit  court  held  that  the 
burden  of  proof  being  on  the  defendant  to  make  out  that  allegation 
satisfactorily,  the  evidence  fell  short  of  showing  clearly  that  Clough 
anticipated  Barker  as  to  that  form  of  burner.  Without  discussing 
the  evidence  in  detail,  it  is  sufficient  to  say  that  we  concur  in  that 
«  view.  The  burner  of  Clough  which  Barker  saw  before  he  made  his 
•  burner  was  the^Clough  burner  which  had  the  tubular  valve  in  the  in- 
side of  the  burner-tube. 

If  the  evidence  as  to  the  existence  prior  to  the  invention  of  Barker 
of  other  burners  than  that  of  Clough  be  considered,  on  the  question 
of  the  novelty  of  the  arrangement  claimed  by  the  Barker  patent,  it 
must  be  held  that  none  of  the  prior  forms  of  burner  introduced  in 
evidence  anticipate  the  arrangement  covered  by  the  claim  of  the 
Barker  patent. 

The  decree  of  the  circuit  court  is  affirmed,  with  costs. 


(106  U.  S.  606) 

Clabkbon  and  others  v,  Stevens  and  others. 
(November  27, 1882.) 

Ck>NTRACr  WITH  Gk>VBRNMENT— BUILDIKO  VESgEL— TfTLB,  WHEN  PaBSES. 

Where  the  government  enters  into  a  contract  with  an  individual  for  the  construc- 
tion of  a  steam- battery  for  harbor  defense,  and  agrees  to  make  advances  for  the 
purchase  of  materials  to  aid  in  its  construction,  title  to  the  property  does  not 
pass  to  the  United  States  until  the  completion  of  the  structure,  and  its  accept- 
ance by  the  authorities  of  the  government  duly  appointed  for  that  purpose, 
notwithstanding  the  materials  purchased  with  such  advances  were  stamped 
with  the  letters  U.  B.  to  prevent  their  diversion  to  other  uses. 

The  facts  that  advances  were  made  out  of  the  purchase  money,  according  to  the 
contract,  for  the  cost  of  the  work  as  it  progressed,  and  that  the  government 
was  authorized  to  require  the  presence  of  an  agent  to  join  in  certifying  to  the 
accounts,  are  not  conclusive  evidence  of  an  intent  that  the  property  in  the  ship 
should  vest  in  the  United  States  prior  to  final  delivery. 

In  Error  to  the  Court  of  Chancery  of  the  State  of  New  Jersey. 
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Walter  N.  Clarkson  and  F.  W.  Stevens,  for  plaintiffs  in  error, 

John  P.  Stockton  and  Leon  Abbett,  for  defendants  in  error. 

Matthews,  3.    The  controversy  in  this  case  arises  between  the 
plaintiffs  in  error,  who  are,  with  others,  heirs  at  law  of  Robert  L.g 
Stevens,* deceased,  and  the  state  of  New  Jersey,  and  involves  the? 
title  to  an  uncompleted  ship-of-war  known  as  the  Stevens  battery. 

The  claim  of  the  plaintiffs  in  en-or  is  founded  on  a  resolution  of 
conf^-ess  approved  July  17,  1862,  (12  St.  628,)  as  follows: 

*'A  resolution  releasing  to  the  heirs  at  law  of  Robert  L.  Stevens,  deceased,  all 

the  right,  title,  and  interest  of  the  United  States  in  and  to  Stevens  bat* 

tery. 

^Resolved,  by  the  senate  and  house  of  representatives  of  the  United  States 

of  America,  in  congress  assembled,  that  all  the  right,  title,  and  interest  of  the 

United  States  in  and  to  Stevens  battery  be,  and  the  same  hereby  are,  released 

and  conveyed  to  the  heirs  at  law  of  the  said  Robert  L.  Stevens,  or  their  legal 

representatives." 

Robert  L.  Stevens  died  in  1856,  having  his  domicile  in  New  Jersey, 
and  by  his  will  constituted  his  brother,  Edwin  A.  Stevens,  who  was 
one  of  his  heirs  at  law,  and  whom  he  made  one  of  his  executors,  his 
sole  residuary  devisee  and  legatee. 

Edwin  A.  Stevens  died  August  7, 1868,  and  by  his  will,  conceiving 
himself  to  be  the  owner  of  the  unfinished  vessel,  of  which  he  had 
been  in  possession  since  the  death  of  his  brother,  and  claiming  as 
his  residuary  legatee,  he  directed  his  executors  to  complete  it  on  his 
general  plan,  at  a  cost  not  exceeding  $1,000,000,  and  then  to  offer 
it  to  the  state  of  New  Jersey  as  a  present.  The  executors,  after 
having  expended  $919,915.49  upon  the  vessel,  found  that  they  could 
not  finish  it  for  the  amount  of  money  to  which  they  were  limited, 
and  discontinued  the  work.  In  the  mean  time  the  state  of  New 
Jersey  had  accepted  the  bequest,  and  the  consent  of  congress  thereto 
was  given  in  the  following  resolution,  approved  July  1,  1870: 

-"A  resolution  giving  the  consent  of  congress  to  the  reception  of  a  certain 
bequest  by  the  State  of  New  Jersey  under  the  will  of  the  late  Edwin  A. 
Stevens. 
<<  Whereas,  Edwin  A.  Stevens,  who  was  iniiis  life-time  the  owner  of  the  ship 
known  as  the  Stevens  battery,  originally  commenced  under  contract  for  the 
United  States  government,  and  upon  the  building  of  which  large  sums  of 
money  were  spent  by  his  brother  and  himself,  did,  by  his  last  will  and  testa- 
ment, (the  United  States  having  previously  relinquished  all  claims  to  said  ship,)c 
leave  the* same  to  be  finished  by  his  executors,  at  an  expense  not  exceeding* 
the  sum  of  31»000,000,  and  when  finished  to  be  offered  to  the  state  of  New 
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Jersey  as  a  present,  to  be  by  her  received  and  disposed  of  as  the  said  state 
shall  deem  proper;  and 

**  Whereas,  doubts  have  been  suggested  as  to  the  right  of  the  said  state  to 
accept  the  said  bequest  without  the  consent  of  congress,  under  the  prohibition 
of  the  tenth  section  of  the  first  article  of  the  constitution  of  the  United  States ; 
therefore, 

'*Besolved,  bj  the  senate  and  house  of  representatives  of  the  United  States 
of  America,  in  congress  assembled,  that  the  consent  of  congress  is  hereby  given 
that  the  state  of  New  Jersey  shall  receive  and  dispose  of  the  said  ship  accord- 
ing to  the  terms  and  conditions  of  said  bequest" 

A  bill  in  equity  was  filed  in  the  chancery  court  of  New  Jersey  by 
the  executors  of  Edwin  A.  Stevens,  asking  for  a  construction  of  the 
will  in  certain  particulars,  including  the  questions  arising  upon  this 
bequest  to  the  state  of  New  Jersey*  The  attorney  general  appeared 
on  behalf  of  the  state,  and  filed  an  information  by  way  of  a  cross-bill, 
to  which  the  heirs  at  law  of  Robert  L.  Stevens  were  made  parties,  as 
claiming  an  adverse  title.  A  final  decree  was  made,  establishing  the 
title  of  the  state,  which  was  affirmed  on  appeal  by  the  court  of  errors 
and  appeals.  To  reverse  that  decree  the  present  writ  of  error  is  prose- 
cuted, the  question  presented  being  one,  which,  as  it  arises  under  a 
law  of  the  United  States,  and  the  decision  thereon  of  the  state  court 
being  in  denial  of  the  title  claimed  under  the  authority  thereof,  falls 
within  the  jurisdiction  of  this  court. 

To  determine  the  proper  construction  and  legal  effect  of  the  resolu- 
tion of  congress  of  July  17,  1862,  it  becomes  necessary  to  trace  from 
its  origin  the  history  of  the  Stevens  battery* 

An  act  of  congress  "authorizing  the  construction  of  a  war-steamer 
for  harbor  defense,"  approved  April  14, 1843,  enacted  "that  the  sec- 
retary of  the  navy  be  and  he  is  hereby  authorized  to  enter  into  a  con- 
tract with  Robert  L.  Stevens  for  the  construction  of  a  war-steamer, 
shot  and  shell  proof,  to  be  built  principally  of  iron,  upon  the  plan  of 
the  said  Stevens :  provided  the  whole  cost,  including  the  hull,  arma- 
ment, engines,  boiler,  and  equipment,  in  all  respects  complete  for 
Sservice,  shall  not  exceed  the  average  cost  of  the  steamers  Missouri 
•  and* Mississippi;"  and  $250,000  was  thereby  appropriated  towards 
carrying  the  law  into  effect.     5  St.  at  Large,  472. 

In  pursuance  of  this  law,  on  February  10,  1843,  the  secretary  of 
the  navy  entered  into  a  contract  with  Robert  L.  Stevens  for  the  con- 
:8truction  of  a  war-steamer  for  harbor  defense,  which  recited  his  pro 
posal,  describing  the  vessel,  and  containing  certain  specifications  as 
jto  its  construction,  with  a  covenant  on  his  part  that  he  would  faitb^ 
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foUj  baHd  and  construct  the  steamer  conformably  to  the  plan  snb* 
mitted,  and  complete  the  same  within  two  years,  provided  congress 
should  make  the  farther  appropriations  necessary  for  the  purpose 
within  a  reasonable  period. 

According  to  the  plan  proposed  the  war-steamer  was  to  be  shot 
and  shell  proof  against  the  artillery  then  in  use  on  board  vessels-of- 
war,  viz.,  from  18-pounders  to  64-pounders;  to  be  propelled  by  sub^ 
merged  machinery,  called  Stevens'  circular  shells;  to  have  greater 
speed  than  any  of  our  steam  vessels-of-war  then  built;  the  whole  en- 
gine to  be  out  of  the  way  of  shot  from  any  vessel  of  an  enemy;  and 
with  other  specifications  as  to  the  character  of  the  material  and  the 
dimensions  and  relations  of  the  parts,  which  are  important  to  be  no- 
ticed only  so  far  as  to  show  that  the  proposed  vessel  was  to  be  con- 
structed upon  a  plan  original  and  novel,  and  with  the  expectation  of 
results  not  previously  obtained  in  any  naval  construction. 

On  November  14,  1844,  the  secretary  of  the  navy  and  Stevens  en- 
tered into  an  explanatory  contract,  which  recited  that  the  stipula- 
tions of  the  former  had  been  found  to  be  too  loose  and  indefinite  as 
to  the  details  of  its  execution,  and  that  the  parties  considering  them- 
selves bound  by  so  much  thereof  as  related  to  the  dimensions,  power, 
ability  to  resist  shot  and  shell,  and  other  qualities  and  arrangements 
of  the  vessel,  and  the  amount  to  be  paid  therefor,  entered  into  further 
stipulations  modifying  and  explaining  the  same.  The  time  for  the 
completion  and  delivery  of  the  vessel  was  extended  two  years  from 
the  date  of  the  new  contract.  Many  additional  specifications  as  to 
the  details  of  construction  were  inserted.  It  was  agreed  that  if  the 
cost  of  making  any  models  or  patterns  used  in  the  construction  should 
be  included  in  bills  paid  by  the  United  States  in  the  course  of  the 
work  or  at  its  completion,  they  should  become  the  property  of  the 
United  States.  S 

*It  was  also  agreed  that  the  secretary  of  the  navy  should  appoint*^ 
some  person,  whom  Stevens  should  admit  within  his  establishment 
for  building  said  vessel,  whose  duty  it  should  be  to  receive  and  receipt 
for,  on  account  of  the  navy  department,  all  materials  delivered  therein 
for  constructing  said  steamer;  which  materials,  when  so  received  and 
receipted  for,  should  be  distinctly  marked  with  the  letters  U.  S.  and 
should  become  the  property  of  and  belong  to  the  United  States;  and 
it  should  be  his  further  duty  to  certify  all  accounts,  presented  and 
certified  by  Stevens,  for  materials  and  labor,  which  should  form  the 
evidence  on  which  payment  should  be  made ;  but  the  authority  ef  such 
inspecting  officer,  it  was  understood,  should  not  extend  to  a  right  ta 
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judge  of  the  qaallty  or  fitness  of  the  materials  or  workmanship,  but 
-merely  as  to  the  cost  thereof;  "it  being  understood/'  the  contract  pro- 
ceeds, "that  the  quality  and  fitness  thereof,  with  other  matters  con- 
cerning the  performance  of  the  contract,  are  to  be  inspected  and  de- 
termined in  the  manner  hereinafter  provided  for." 

It  was  thereupon  further  stipulated  that,  before  the  final  payment 
for  the  said  war-steamer  should  be  made,  a  certificate  should  be  ren- 
dered to  the  navy  department  that  in  her  construction,  armament, 
and  equipment,  all  the  provisions  of  the  contract  had  been  fully  per- 
formed by  Stevens,  which  certificate  should  be  given  and  signed  by 
persons  appointed  to  examine  the  vessel, — one  by  Stevens,  one  by  the 
secretary  of  the  navy,  and,  in  case  of  disagreement,  a  third  by  the 
other  two, — the  decision  of  the  majority  to  be  conclusive.  It  was  also 
agreed  that  Stevens,  in  lieu  of  other  security  for  the  faithful  perform- 
ance of  the  contract  on  his  part,  should  make  to  the  United  States  a 
mortgage,  which  should  be  a  first  lien  on  all  the  land,  docks,  wharves, 
slips,  and  all  their  appurtenances  belonging  to  and  embraced  within 
the  establishment  at  Hoboken,  New  Jersey,  at  which  the  war-steamer 
was  to  be  constructed,  with  ample  power  to  enter  upon  and  sell  the 
same  in  case  of  failure  on  the  part  of  the  said  Stevens  to  fulfill  hi:? 
part  of  the  contract,  or  so  much  thereof  as  should  be  necessary  to 
complete  any  deficiencies  on  his  part. 

The  secretary  of  the  navy  agreed  to  pay,  as  the  price  of  the  said 
g  war-steamer  when  fully  completed  and  delivered  at  the  navy -yard  at 
^Brooklyn,  in  conformity  with  the  contract,*the  sum  of  $586,717.84, 
the  sup]>osed  mean  cost  of  the  steamers  Missouri  and  Mississippi,  or 
any  additional  sum  that  might  afterwards  be  ascertained  as  properly 
included  in  that  cost,  to  be  indorsed  on  the  contract  '"as  the  price 
which  is  to  be  paid  for  the  said  war-steamer  when  fully  completed, 
delivered,  and  accepted."* 

Payments  were  to  be  made,  from  time  to  time,  upon  bills  certified 
1  y  Stevens  and  the  agent  of  the  United  States,  for  not  less  than 
$r>,000  each,  and  approved  by  the  navy  department,  until  the  sum  of 
?5<)0,000  should  have  been  paid;  at  which  time,  it  was  stipulated, 
that  an  examination  should  be  had  of  the  war-steamer,  by  persons 
to  be  appointed,  as  before  agreed,  for  final  examination,  and  if  a  ma- 
jority of  them  should  certify  their  opinion  that  the  vessel  could  be 
fully  completed  according  to  contract  for  the  remaining  balance  which 
might  then  bo  due,  then  payments  of  further  bills  in  full  should  con- 
tinue, not  exceeding  the  full  amount  of  the  whole  agreed  price;  but 
otherwise  the  examiners  were  required  to  certify  the  amount  which. 
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in  their  opinion,  would  be  required  to  complete  the  steamer,  when 
the  secretary  of  the  navy  was  authorized  to  withhold  from  future 
payments  such  deductions  as  might  be  necessary  to  meet  the  proba- 
ble excess  of  cost.  It  was  further  provided  that  when  the  said  Ste- 
vens should  have  fully  completed  the  said  war-steamer,  and  when 
«he  should  have  been  duly  delivered  to  and  received  by  the  agent  of 
the  United  States,  according  to  the  terms  of  the  contract,  the  full 
amount  of  the  price  remaining  unpaid  and  to  become  due  when  the 
«aid  war-steamer  should  be  fully  completed  and  accepted,  was  re- 
'quired  to  be  paid  and  the  mortgage  security  canceled  and  returned. 

In  pursuance  of  his  contract  to  that  effect,  Bobert  L.  Stevens  exe- 
cuted and  delivered  a  mortgage  on  the  premises  therein  described, 
being  the  basin,  dock,  shops,  etc.,  wherein  the  war-steamer  was  to  be 
•constructed,  conditioned  to  be  void  in  case  he  fully  performed  his 
contract  in  relation  thereto,  with  a  power  of  entry  and  sale,  on  the 
part  of  the  mortgagee,  in  case  default  should  be  made  in  the  com- 
pleting and  delivery  of  the  said  war-steamer  at  the  expiration  of  four 
years  from  that  date,  according  to  the  conditions  and  stipulations  of 
the  contract,  and  out  of  the  proceeds  of  such  sale  to  retain  any  dues^ 
that  might  have  aocrued*by  reason  of  the  failure  to  perform  the  con-* 
tract,  or  so  much  thereof  as  should  be  necessary  to  complete  any  de- 
ficiencies on  the  part  of  the  said  Stevens. 

The  time  for  the  performance  of  the  contract  was  by  a  subsequent 
agreement  extended  for  four  years  from  September  9,  1848. 

From  January  5, 1845,  to  December  14,  1855,  there  was  paid  out 
by  the  navy  department  on  account  of  the  vessel  $500,000. 

Bobert  L.  Stevens,  prior  to  his  death,  in  1856,  had,  in  addition, 
•expended  in  its  construction,  of  his  own  means,  $118,579. 

The  naval  appropriation  act,  approved  August  16, 1856,  (11  St.  at 
Large,  48,)  contains  an  appropriation  "for  Stevens  war-steamer,  $86,- 
7 17.85, **  being  the  remainder  of  the  contract  price,  but  no  portion  of 
ihis  was  ever  paid. 

In  the  mean  time  Edwin  A.  Stevens  took  possession  of  the  work 
tipon  the  death  of  his  brother,  as  executor  and  residuary  legatee,  and 
expended  thereon,  prior  to  September  5, 1857,  of  his  own  money,  the 
«um  of  $89,185.87. 

Nothing  further  appears  to  have  been  done  until  congress  passed 
en  act,  approved  April  17,  1862,  (12  St.  at  Large,  880,)  making  an 
additional  appropriation  for  the  naval  service  for  the  year  ending 
June  30,  18G2.     The  second  section  of  that  act  is  as  follows: 
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**And  be  it  further  enacted,  that  the  sum  of  •788,294,  being  the  amount 
necessary  to  be  provided,  as  estimated  bj  a  board  appointed  for  that  purpose, 
to  pay  for  and  finish  the  Stevens  battery,  now  partiaUy  constructed  at  Ho- 
boken.  New  Jersey,  be  and  the  same  is  hereby  appropriated  out  of  any  money 
not  otherwise  appropriated  for  the  immediate  construction  of  said  battery: 
provided,  that  in  the  contract  for  the  completion  of  said  vessel  it  shall  be  stip- 
ulated that  no  part  of  the  money  claimed  by  Edwin  A.  Stevens  to  have  been 
heretofore  expended  by  him  upon  said  vessel  shall  be  refunded  until  the 
amount  of  said  claim  shall  be  established  to  the  satisfaction  of  the  secretary  of 
the  navy,  and  the  payment  of  the  said  sum  shall  be  contingent  upon  the  suc- 
cess of  said  vessel  as  an  iron-clad,  sesrgoing  war-steamer,  to  be  determined  by 
the  president,  and  such  contract  shaU  stipulate  the  time  within  which  the 
vessel  shaU  be  completed:  provided,  nevertheless,  that  said  mon^  shall  not  be 
expended  unless  the  secretary  of  the  navy  is  of  opinion  that  the  same  will 
gsecure  to  the  public  service  an  efficient  steam-battery." 

•  *  The  board,  whose  estimate  is  adopted  in  this  act,  was  one  appointed 
by  the  secretary  of  the  navy,  under  the  authority  of  a  joint  resolu- 
tion of  congress,  approved  July  24,  1861»  whose  report  was  com- 
municated to  the  house  of  representatives  in  a  letter  of  the  secretary 
of  the  navy  to  the  speaker,  dated  January  2, 1862.  Ex.  Doc.  No.  28, 
H.  B.  87th  Congress,  2d  Sess.  Upon  the  question  of  the  expediency 
of  completing  the  vessel,  the  board  specify  six  important  particulars, 
as  among  ''the  many  novel  characteristics  which  she  would  possess,** 
in  which  she  differed  from  ordinary  war-vessels,  and  conclude  by  say- 
ing: ''We  cannot  recommend  the  expenditure  of  important  sums  of 
money  upon  projects  of  more  than  doubtful  success  when  put  into 
practical  execution;  and  therefore  we  do  not  deem  it  expedient  to 
complete  this  vessel  upon  the  plan  proposed.**  The  report  had  previ- 
ously stated  ''that  the  original  projector  of  the  vessel  was  the  late 
Bobert  L.  Stevens,  Esq.,  deceased,  and  that  his  brother,  Edwin  A. 
Stevens,  Esq.,  who  now  proposes  to  complete  it,  has  materially  changed 
the  plans  from  what  appears  to  have  been  originally  intended.** 

No  part  of  the  sum  appropriated  by  the  act  of  April  17,  1862,  was 
applied  to  the  purpose  of  completing  the  battery.  The  secretary  of 
the  navy  declined  to  do  so,  in  the  exercise  of  the  discretion  confided 
to  him  in  the  last  clause  of  the  section,  for  reasons  set  forth  in  his 
letter  to  the  speaker  of  the  house  of  representatives,  dated  May  27, 
1862,  in  which  he  states  that  he  had  taken  the  opinion  of  a  com- 
mission of  experts,  who  had  reported  that  "the  vessel,  if  completed  on 
the  plans  of  Mr.  Stevens,  will  not  make  an  efScient  steam-battery," 
and  therefore  that  he  did  not  feel  authorized  to  make  the  expendi- 
ture unless  congress  should  so  direct.  *- 
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Congress  therenpon  passed  the  joint  resolution,  approved  July  17, 
1862,  on  which  the  plaintiffs  in  error  found  their  claim. 

Nothing  appears  to  have  been  done  towards  resuming  work  on  the 
vessel,  from  the  date  of  the  last  previous  expenditure  in  1857,  until 
the  death  of  Edwin  A.  Stevens,  on  August  7, 1868,  during  which  time 
it  remained  in  his  possession  and  control.  His  will  contained  the 
following  provision :  m 

*•  1  empower  my  executors  to  apply  not  exceeding  the  sum  of  Sl,000,000«to* 
finish,  on  my  general  plans,  as  near  as  may  be,  in  the  discretion  of  my  said 
executors,  the  battery  known  as  the  Stevens  battery,  and  for  the  accomplish- 
ment of  the  said  object  I  give  to  them  the  use  of  the  dock  and  yards  and  basin 
heretofore  appropriated  to  the  said  battery,  and  all  the  material  provided  for 
said  battery.  When  said  battery  shall  be  finished,  I  direct  my  executors  to 
offer  the  same  to  the  state  of  New  Jersey  as  a  present,  to  be  disposed  of  as 
the  said  state  shall  deem  proper;  and  if  not  accepted  by  the  said  state,  I  direct 
my  executors  to  sell  the  same,  and  the  proceeds  thereof  shall  fall  into  the 
residue  of  my  estate.'* 

In  execution  of  this  authority  the  executors,  prior  to  February  27, 
1873,  expended  $919,915.49,  of  which  $27,309.79  was  received  from 
the  sale  of  old  material. 

The  legislature  of  New  Jersey,  on  March  21,  1871,  had  authorized 
the  appointment  of  commissioners  with  power  to  sell  the  battery, 
and,  in  pursuance  of  that  authority,  the  vessel,  never  having  been 
finished,  was  sold  for  the  sum  of  $75,000. 

The  contention  of  the  plaintiffs  in  error  is  that  the  title  to  the  un- 
finished vessel  passed,  as  the  work  progressed,  to  the  United  States, 
and  became  vested,  together  with  the  right  to  enforce  the  contract 
for  its  completion,  and  the  security  of  the  mortgage,  as  against  the 
estate  of  Bobert  L.  Stevens,  in  his  heirs  at  law,  by  force  of  the  joint 
resolution  of  July  17,  1«62. 

In  support  of  the  proposition  that  by  the  building  contract  the  title 
to  the  unfinished  ship  vested,  as  the  work  progressed,  in  the  United 
States,  counsel  rely  upon  the  rule  of  construction  announced  by  Lord 
Tentebden  in  Woods  v.  Ruaaell,  5  Bam.  &  Aid.  942,  and  followed  by 
the  English  cases  of  Clark  v.Spence,  4  AdoL  &  E.  448;  Carruthen 
V.  Paine,  5  Bing.  270;  Laidler  y.  Burlinson,  2  Mees.  &  W.  602; 
Wood  V.  Bell,  5  El.  &  Bl.  355,  affirmed  in  the  exchequer  chamber,  6 
El.  &  BL  355;  McBain  v.  Wallace,  L.  B.  6  App.  Cas.  689;  and  the 
American  cases  of  Moody  v.  Brown,  34  Me.  107 ;  Butterworth  v.  Mc- 
Kinley,  11  Humph.  209 ;  Sandford  v.  Wiggine  Ferry  Co.  27  Ind.  622; 
ScudJer  v,  Calais  Steam-boat  Co.  1  Cliff.  370. 
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This  oonoIuBion  was  assented  to  in  the  present  case  by  the  chan- 
K  cellor,  who  proceeded  to  a  final  decree^  however,  against  the  plaintiffs 
^  in  error,  on  the  ground  that  the  title  of  the^United  States  passed  by 
the  resolution  of  July  17,  1862,  not  to  the  heirs  at  law  of  Bobert  L. 
Stevens  for  their  own  benefit,  but  to  or  for  the  benefit  of  Edwin  A. 
Stevens,  the  residuary  legatee.  The  court  of  errors  and  appeals  took 
a  different  view,  and  decided  that  the  title  of  the  ship  never  vested 
in  the  United  States  as  owner,  following  its  own  previous  decision  in 
EllioU  V.  Edtoardi,  6  Yroom,  365;  S.  G.  TYroom,  449;  the  New  Tork 
case  of  Andrewi  v.  Durant,  11  N.  Y.  85  and  supported  by  the  decis- 
ion in  WiUiatM  v.  Jackman,  16  Oray,  514,  in  which  the  rule  is  stated 
by  BiOELow,  G.  J.,  as  follows : 

**  Under  a  contract  for  supplying  labor  and  materials  and  making  a  chattel, 
no  property  passes  to  the  vendee  till  the  chattel  is  completed  and  delivered,  or 
ready  to  be  delivered.  This  is  a  general  rule  of  law.  It  must  prevail  in  all 
cases,  unless  a  contrary  intent  is  expressed  or  clearly  implied  from  the  terms 
of  the  contract." 

The  rule  first  introduced  in  Woods  v.  Ruuell,  6  Bam.  ft  Aid.  942, 
as  interpreted  by  the  English  courts,  according  to  Clark  v.  Spenee,  4 
AdoL  ft  E.  448,  is  ''founded  on  the  notion  that  provision  for  the  pay- 
ment, regulated  by  particular  stages  of  the  work,  is  made  in  the  con- 
tract with  a  view  to  give  the  purchaser  the  security  of  certain  portions 
of  the  work  for  the  money  he  is  to  pay,  and  is  equivalent  to  an  ex- 
press provision  that  on  payment  of  the  first  installment  the  general 
property  in  so  much  of  the  vessel  as  is  then  constructed  shaU  vest  in 
the  purchaser."  This  dictum  from  Wood$  v.  Ru$$eU,  according  to 
Benj.  Sales,  246,  (2d  Ed.,)  was  deliberately  adopted  as  a  rule  of  con- 
struction by  which,  in  similar  ship-building  contracts,  the  parties  are 
held  to  have,  by  implication,  evinced  an  intention  that  the  property 
shall  pass,  notwithstanding  the  general  rule  to  the  contrary,  and  adds : 
''The  law  thus  established  has  remained  unshaken  to  the  present 
time." 

Nevertheless,  in  Wood  v.  Bell,  5  El.  ft  Bl.  791,  Lord  Gampbbll,  G. 
J.,  said: 

**  When  a  man  contracts  with  another  to  make  any  article  for  him  for  a 

given  price,  the  general  rule  is,  in  the  absence  of  all  circumstances  from  which 

r  a  contrary  conclusion  may  be  inferred,  that  no  property  passes  in  the  chattel 

Cantil  it  be  completed  and  ready  for  delivery.    On  the  other  hand,  where  a  bar- 

*  gain  is  made  for  the  purchase  of  an  existing^ascertained  chattel,  the  general  rule, 

in  the  same  absence  of  opposing  dmmstances,  is  that  the  property  passes  im- 

mediateliy  to  the  vendee;  that  is,  that  there  is  at  once  a  complete  bargain  and 
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sale.  But  these  general  rules  are  both  and  equally  founded  on  the  presumed 
intention  of  the  parties.  If,  in  the  first,  there  are  attendant  circumstances 
from  which  the  intention  may  be  inferred  that  the  property  shall  pass  in  the 
incomplete  and  growing  chattel  as  the  manufacture  of  it  proceeds,  or  even  in 
ascertained  materials  from  which  it  is  to  be  carried  to  perfection,  that  inten- 
tion will  be  effectuated;  and,  equally  in  the  latter,  if  it  appear  that  the  parties 
intended  to  postpone  the  transfer  of  the  property  till  the  payment  of  the  price 
or  the  performance  of  any  other  condition,  such  intention  will  be  upheld  Id 
the  courts  of  law." 

•^This  principle,**  he  added,  "we  believe  to  be  well  settled;"  and 
referring  to  the  cases  of  Woods  v.  Rmsell,  Clark  v.  Spence,  Laidler  v. 
Burlinton,  and  others  cited  in  argument,  he  remarked  that  ^'previous 
decisions,  therefore,  are  mainly  useful  as  serving  to  guide  our  judg- 
ment in  estimating  the  weight  of  circumstances  as  evidence  of  inten- 
tion;** and  concluded  by  saying:  "Still  it  must  be  remembered,  after 
all,  thai  what  we  have  to  determine  is  a  question  of  fact,  namely,  what, 
upon  a  careful  consideration  of  all  the  circumstances,  we  believe  to 
have  been  the  contract  into  which  the  parties  have  entered.** 

It  is,  perhaps,  worthy  of  remark  that  this  passage  from  the  judg^ 
ment  of  Lord  Campbell  has  been  incorporated  into  the  text  of  Abb. 
Meroh.  Ships  &  Seamen,  4,  by  the  editors  of  that  treatise. 

The  conrts  of  this  country  have  not  adopted  any  arbitrary  rule  of 
construction  as  controlling  such  agreements,  but  consider  the  question 
of  intent,  open  in  every  case,  to  be  determined  upon  the  terms  of  the 
contract,  and  the  circumstances  attending  the  transaction,  (1  Pars. 
Sbipp.  &  Adm.  63;)  and  such  seems  to  us  to  be  the  true  principle. 

Accordingly,  we  are  of  opinion  that  the  fact  that  advances  were 
made  out  of  the  purchase  money,  according  to  the  contract,  for  the 
cost  of  the  work  as  it  progressed,  and  that  the  government  was  au- 
thorized to  require  the  presence  of  an  agent  to  join  in  certifying  to^ 
the  accounts,  are  not  conclusive^evidence  of  an  intent  that  the  prop** 
erty  in  the  ship  should  vest  in  the  United  States  prior  to  final 
delivery.  Indeed,  in  reference  to  the  latter  circumstance,  it  is  notice- 
able, as  indicating  a  contrary  intention,  that  the  authority  of  the  in- 
specting officer  was  expressly  limited,  so  that  it  should  not  extend  to 
a  right  to  judge  of  the  quality  and  fitness  of  the  materials  or  work- 
manship; such  matters,  and  all  others  concerning  the  performance  of 
the  contract,  being  reserved  for  determination  after  the  completion  of 
the  work,  as  a  condition  of  acceptance  and  final  payment. 

Much  stress  is  laid,  in  argument,  upon  that  provision  of  the  con- 
tract which  required  all  materials  received  at  the  yard  for  use  in 
v.l— 14 
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constructing  the  steamer,  to  be  distinctly  marked  with  the  letters  U. 
S.y  and  declared  that  they  should  become  the  property  of  and  belong 
to  the  United  States.  But  it  does  not  follow,  because  the  materials 
provided  for  that  use  were  declared  to  be  the  property  of  the  United 
States,  it  was  intended  that  they  should  remain  so  after  becoming 
part  of  the  structure.  Such  a  precaution  might  well  have  been  sug- 
gested, as  a  security  against  a  diversion  of  the  materials  to  any  unau- 
thorized use,  or  to  preserve  the  materials  to  the  United  States,  in 
case,  by  reason  of  the  failure  of  the  work  or  from  any  other  cause, 
they  should  not  be  used  in  the  vessel.  Indeed,  as  is  remarked  by 
the  learned  judge  who  delivered  the  opinion  of  the  court  of  errors 
and  appeals  in  this  case,  the  express  declaration  that  defined  the 
property  in  the  unused  materials,  seems  to  exclude  the  implication 
sought  to  be  raised  as  to  the  property  in  the  unfinished  ship;  for  the 
inference  is  obvious,  from  the  particularity  of  such  a  provision,  that 
the  larger  interest  would  not  be  left  to  mere  intendment. 

There  are  two  other  provisions  of  the  contract,  which  seem  to  us 
conclusive  of  the  question,  and,  in  a  sense,  adverse  to  the  construc- 
tion of  the  plaintiffs  in  error. 

The  first  of  these  is  that  which  requires  Stevens  to  execute  and 
deliver  a  mortgage,  in  lieu  of  other  security,  for  the  faithful  perform- 
ance of  the  contract  on  bis  part,  on  all  the  land,  docks,  wharves,  slips, 
and  all  their  appurtenances  belonging  to  and  embraced  within  the 
N  establishment  at  Hoboken,  New  Jersey,  at  which  the  war-steamer  was 
*  to  be  constructed,  with  power  to  the*mortgagee  to  enter  upon  and  sell 
the  same  in  case  of  failure  on  the  part  of  Stevens  to  fulfill  his  part  of 
the  contract,  or  so  much  thereof  as  should  be  necessary  to  complete 
any  deficiencies  on  his  part. 

The  taking  of  this  security,  as  an  indemnity  to  the  United  States, 
assumes  the  anticipated  possibility  that  the  failure  might  be  total,  so 
that  the  vessel,  when  offered  for  delivery,  might  be  altogether  rejected. 
And  it  does  not  detract  from  the  force  of  this  conclusion,  that  the 
alternative  provides  for  completing  deficiencies,  if  they  should  prove  to 
be  remediable;  for,  in  that  case,  the  United  States,  at  its  option, 
might  accept  the  vessel,  thus  becoming  invested  with  the  title,  and 
make  good  its  deficiencies  out  of  this  security. 

The  other  feature  of  the  contract,  which  corroborates  this  view,  is 
that  which  provides  that  final  payment  for  the  steamer  shall  be  made 
only  upon  the  certificate  of  examiners,  to  be  appointed  for  that  pur- 
pose, that  in  her  construction,  armament,  and  equipment,  all  the 
provisions  of  the  contract  have  been  fully  performed  and  completed, 
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which  requires  that  the  steamer  shall  be  fully  completed  and  delivered 
at  the  mivy-yard  at  Brooklyn,  and  fixes  the  gross  amount  which  is  to 
be  paid  for  it  when  fully  completed,  delivered,  and  accepted.  The 
fact  that  advances  are  to  be  made  in  the  mean  time  is  expressly  stated 
to  be  in  consideration  of  the  security  to  be  given  by  Stevens  for  the 
faithful  performance  of  his  contract,  and  that  compensation  for  hia 
time  and  services  must  be  wholly  deferred  until  the  final  completing 
and  delivery  of  the  vessel. 

It  is  thus  apparent,  as  we  think,  from  these  stipulations,  that  the  ves- 
sel was  in  all  respects  to  be  at  the  risk  of  the  builder,  until,  upon  its 
completion,  the  United  States  should  accept  it,  upon  final  examination 
and  certificate,  as  conforming  in  every  particular  with  the  require- 
ments  of  the  contract,  and  answering  the  description  and  warranty  of 
an  efficient  steam-battery  for  harbor  defense,  shot  and  shell  proof. 

And  looking  at  the  situation  of  the  parties  and  the  objects  they 
must  have  had  in  view,  all  doubt  is  removed  as  to  their  intention.  Mr. 
Stevens  was  an  ardent  and  sanguine  inventor,  who  had  convinced 
himself  that  his  unique  design  of  a  naval  structure  was  practicable 
and  of  great  value,  and  that,  if  adopted,  it  would  prove  to  be  of  im-S 
mense  public  utility.  He  succeeded^ also  in  persuading  the  govern-!^ 
ment  to  make  the  experiment  and  give  him  the  opportunity  of  realizing 
his  theories.  But  it  was  understood  to  be  merely  an  experiment,  and 
evidently,  by  the  navy  department,  naturally  conservative  and  in- 
clined to  adhere  with  some  tenacity  to  its  own  traditons,  regarded,  at 
best,  as  of  very  doubtful  success.  The  steamer  when  built  was  to 
constitute  a  part  of  the  naval  establishment  of  the  United  States. 
Can  it  be  supposed  that  this  was  to  take  place  except  upon  condition 
that,  after  completion  and  sufficient  examination,  it  should  be  found 
fit  for  the  service  ?  This  is  the  view,  as  it  seems  to  us,  which  con* 
gross  by  its  legislation,  and  the  navy  department  in  all  its  dealings 
with  the  subject,  constantly  entertained  and  acted  upon,  and  which 
both  Bobert  L.  Stevens  and  his  brother,  Edwin  A.  Stevens,  did  not 
hesitate  to  accept ;  the  latter  not  shrinking  from  a  further  investment 
of  $1,000,000  in  an  enterprise  which  he  still  cherished  with  confi- 
dence of  ultimate  success,  after  it  had  become  to  almost  every  one 
else  a  demonstrated  failure,  and  after  the  government,  for  whom  it 
was  originally  intended,  had  refused  to  it  all  further  subsidies. 

We  find,  therefore,  that  on  July  17, 1862,  the  date  of  the  joint  reso- 
lution of  congress,  under  which  the  plaintiffs  in  error  make  their 
claim,  the  United  States  had  no  title  to  the  Stevens  battery;  but 
that  the  property  in  it  had  continued  in  Bobert  L.  Stevens  until  his 
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death,  and  passed  by  his  will  to  Edwin  A.  Stevens,  as  residuary 
legatee.  It  follows  that  it  did  not  pass  to  the  heirs  at  law  of  Bobert 
L.  Steyens  by  virtue  of  the  joint  resolution. 

It  is  urged,  in  argument,  that,  if  the  right  to  the  vessel  itself  did 
not  pass,  then  the  joint  resolution  must  be  construed  as  a  transfer  to 
the  heirs  of  Bobert  L.  Stevens  of  the  right  of  action  of  the  United 
States  to  recover  against  his  estate  damages  for  his  non-performance 
of  his  contract,  together  with  the  securities,  by  way  of  mortgage  and 
lien,  it  held  as  indemnity.  We  see  no  ground  for  a  construction  that 
leads  to  so  remarkable  a  result.  The  plain  meaning  of  the  resolution 
is  limited  to  a  relinquishment  on  the  part  of  the  United  States  of  any 
S  interest  it  might  be  supposed  to  have  in  the  vessel,  in  which  the  heirs 
♦  of  Bobert  L.  Stevens  are  mentioned,  probably/  because  it  was  with 
him  that  the  building  contract  was  made ;  and  if  it  could  operate  at 
all  as  a  release,  would  be  to  them,  for  the  benefit  of  those  who,  by 
law,  had  become  his  successors  in  the  title ;  and  that  release  would 
necessarily  convey  with  it,  as  an  incident,  an  extinguishment  of  the 
obligation  of  the  contract  for  construction,  and  all  the  securities  taken 
for  its  performance.  It  was,  in  effect,  and  was  doubtless  intended 
as,  a  declaration  on  the  part  of  the  United  States,  for  the  benefit  of 
whom  it  might  concern,  of  its  entire  abandonment  of  all  further  con- 
nection with  the  battery  and  the  contract  for  its  construction.  The 
subsequent  assent  on  the  part  of  congress  to  its  acceptance  by  the 
state  of  New  Jersey,  as  a  bequest  from  Edwin  A.  Stevens,  while  it 
could  not  operate  to  affect  any  rights  vested  in  the  interval,  is,  at 
least,  a  legislative  interpretation  of  its  previous  release.  This  reso- 
lution expressly  recites  that  Edwin  A.  Stevens  was  the  owner  of  the 
battery  in  his  life-time,  and  is  scarcely  more  explicit  in  the  recogni- 
tion of  his  title  than  was  the  conduct  of  all  the  parties,  including  the 
present  plaintiffs  in  error. 

We  are  of  opinion,  for  the  reasons  stated,  that  there  is  no  error  in 
the  decree  complained  of,  and  it  is  accordingly  affirmed. 
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<10«  U.  S.  252)  RiOHABDflON  V.  HaRDWICK. 

(NoYember  27, 1882/ 

fSFEOino  PsRVOBscANCB— Contract  cannot  bb  Varied  bt  ParoX/— Unilateral 
Contract  not  £nforcsablb. 

Where  the  owner  of  certain  lands  entered  into  a  written  contract  with  the  plaintiff, 
wherein  it  was  stipulated  that  plaintiff  should  cut  a  certain  quantity  of  timber 
on  each  acre  and  pay  therefor  a  certain  sum  for  stumpage,  and  that  plaintiff 
should  have  the  privilege  within  two  years  from  the  date  of  the  contract  to 
purchase  one- half  interest  in  the  lands  at  a  certain  stipulated  price  per  acre, 
Jisld,  that  the  plaintiff  having  paid  no  part  of  the  stipulated  price  per  acre 
during  the  two  years  provided  by  the  contract,  that  he  had  no  interest  in  the 
lands  that  would  enable  him  to  maintain  a  suit  for  a  specific  performance  of 
the  contract  after  the  expiration  of  the  time  specified  therein. 

AVhere  the  plain  meaning  of  the  contract  was  that  plaintiff  should  make  payment 
directly  to  defendant,  in  money,  of  one-half  of  the  amount  paid  by  the  latter 
on  the  lands,  it  is  not  competent  to  show  by  parol  evidence  that  payment  was 
to  be  made  in  some  other  way  than  that  specified  in  the  written  contract. 

In  suits  upon  unilateral  contracts  it  is  only  where  defendant  has  had  the  benefit  of 
the  consideration  for  which  he  bargained  that  he  can  be  held  bound. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan. 

D.  C.  Holbrook  and  H.  H.  Wells,  for  appellant. 

Alfred  liuseeU  and  H.  M.  Campbell,  for  appellee. 

Woods,  J.  This  was  a  bill  in  equity  filed  by  Richardson,  the  ap- 
pellant, to  compel  the  specific  performance  of  a  contract  relating  to 
iands  between  him  and  Hardwick,  the  appellee. 

The  contract  opened  with  a  description  of  the  lands  to  which  it 
related,  and  then  proceeded  as  follows : 

"The  above-described  lands  have  been  purchased  by  me  under  an  arrange- 
meut  with  Arthur  H.  Richardson,  as  follows:  It  is  understood  that  said 
Richsirdson  may  become  equally  interested  in  the  above  lands  by  paying  to  me 
one-half  the  purchase  price  of  the  lands,  together  with  an  equal  share  of  all 
•expenditures  made  by  me  for  taxes  or  any  other  purpose,  and  also  10  per  cent, 
interest  on  all  capital  furnished  by  me  in  connection  with  his  half  interest.  It 
is  further  understood  that  the  purchase  price  of  the  lands  bought  of  T.  II. 
Eaton  is  to  be  reckoned  at  810  per  acre,  and  the  terms  of  the  above  agreement 
are  limited  to  two  years  from  tliis  date.  Said  Richardson  is  to  pay  one-half 
his  share  in  one  year,  and  the  balance  in  two  years. 

^Alpena,  October  1,  1868. 

^Arthur  R.  Richardson  may  cut  timber  on  the  within-described  lands  on 
the  following  terms:  Ue  is  to  pay  ($1.50)  one  dollar  and  a  half  per  thousand 
feet,  board  measure,  for  all  timber  cut  by  him,  and  he  further  agrees  to  cut 
Jiot  less  than  twelve  (12)  thousand  feet  from  each  and  every  acre  on  which  he 
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K  may  cut  any,  or  in  the  event  of  his  not  doing  so  he  agrees  to  pny  for  twelve 

•  thousand  feet,  the^iame  as  though  that  amount  had  been  cut  by  him.  The 
logs  are  to  be  holden  for  the  sturapage  and  to  be  his  when  paid  for,  it  being 
understood  that  payment  is  to  be  made  for  the  same  when  they  come  into 
market. 

••B.  C.  Habdwiok, 
*«Abthub  B.  Biohabdsok. 
"^Alpena,  October  1,  '68.'* 

It  is  not  disputed  that  before  the  date  of  this  contract,  Hardwick, 
the  appellee,  had  purchased  the  lands  described  therein,  had  paid  for 
them  in  full  out  of  his  own  means,  and  had  received  a  deed  therefor 
in  his  own  name.  Prior  to  October  1,  1870,  the  date  at  which  the 
two  years  mentioned  in  the  contract  expired,  Richardson  had  cut 
timber  on  the  lands  on  the  terms  mentioned  in  the  contract,  and  had 
paid  to  Hardwick  for  *'stampage"  $4,050,  and,  unless  this  was  to  be 
considered  a  payment  on  the  contract,  he,  ap  to  the  date  mentioned, 
had  made  no  payment  whatever  thereon.  On  or  just  before  October 
1, 1870,  by  a  verbal  contract  between  Richardson  and  Hardwick,  the 
time  for  the  payment  by  Richardson  of  the  half  of  the  price  of  the 
lands  was  extended  to  October  1, 1871.  But  up  to  that  time  he  made 
no  payment  on  the  lands,  and  never  made  any  payment  at  any  sub- 
sequent time,  and  never  tendered  any.  In  the  mean  time  Hardwick 
was  selling  timber  off  the  lands  to  other  parties,  and  in  the  year 
1872  sold  all  the  lands  themselves  except  160  acres.  The  contention 
of  Richardson  now  is  that,  after  crediting  upon  the  contract  one-half 
the  amount  received  by  Hardwick  for  timber  sold  and  for  lands  sold, 
the  half  of  the  purchase  money  and  other  expenses,  which  he  was  to 
pay  in  case  he  became  equally  interested  in  the  lands,  has  been  satis- 
fied, and  that  he  is  entitled  to  share  equally  in  the  proceeds  of  the 
timber  and  lands,  and  is  entitled  to  a  conveyance  of  an  undivided 
half  of  the  lands  remaining  unsold.  But  it  was  not  until  May  or 
June,  1874,  that  Richardson  ever  intimated  to  Hardwick  that  he 
claimed  an  interest  in  the  lands,  and  his  claim  was  then  peremptorily 
denied  by  Hardwick,  and  it  was  not  until  he  filed  the  bill  in  this  case 
December  10, 1875,  that  Richardson  ever  made  any  definite  demand 
on  Hardwick  for  an  account  of  the  proceeds  of  the  sales  of  timber 
and  lands,  or  for  a  conveyance  of  the  undivided  half  of  the  lands 
remaining  unsold.  Upon  final  hearing,  upon  the  pleadings  and  evi- 
dence, the  circuit  court  dismissed  the  biU,  and  the  complainant 
S  appealed. 

•  *The  rights  of  the  parties  must  be  governed  by  their  contract  in 
writing  entered  into  on  October  1,  1868.     All  their  previous  nego- 
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tiations  resulted  in  that  contract,  and  it  was  never  subsequently 
changed^  except  by  the  yerbal  agreement  to  extend  for  one  year  the 
time  allowed  by  it  to  Bichardson  to  refund  to  Hardwick  one-half  the 
purchase  money,  expenditures,  and  taxes  paid  by  him.  We  cannot 
giye  any  weight  to  the  assertion  of  Bichardson  that  it  was  one  of  the 
unexpressed  terms  of  the  contract  that  one-half  of  the  proceeds  of 
timber  sold  from  the  lands  should  be  indorsed  upon  the  contract  as 
payments  made  by  him  thereon.  It  is  a  matter  in  dispute  between 
the  parties  whether  any  such  understanding  existed.  If  it  were  com- 
petent to  prove  such  an  understanding  by  parol,  the  burden  of  proof 
would  be  on  Bichardson  to  establish  it.  Bichardson,  in  his  testi- 
mony, affirms  the  existence  of  this  understanding,  and  Hardwick,  in 
his  testimony,  denies  it.  We  think  the  other  testimony  in  the  case 
leaves  the  preponderence  of  evidence  on  this  point  with  the  defend- 
ant. 

But  evidence  to  establish  this  understanding  is  clearly  inadmissible. 
In  respect  to  this  matter  the  contract  is  free  from  ambiguity.  Its 
plain  meaning  is  that  Bichardson  was  to  make  payment  directly  to 
Hardwick,  in  money,  of  one-half  the  amount  paid  by  the  latter  on  the 
lands.  It  is,  therefore,  not  competent  to  show  by  parol  that  pay- 
ment was  to  be  made  in  some  other  way  than  that  specified  in  the 
written  instrument.  Sprigg  v.  Bank  of  MU  Pleasant,  14  Pet.  201 ; 
Specht  V.  Howard,  16  Wall.  664;  Forsythe  v.  KinibaU,  91  U.  S.  291; 
Brown  v.  Spofford,  95  U.  S.  482. 

Looking,  therefore,  at  the  contract  as  reduced  to  writing  by  the 
parties,  we  are  clear  that  Bichardson  is  not  entitled  to  the  relief 
prayed  for  by  his  bill. 

The  written  contract  gives  him  the  privilege,  or,  as  counsel  call  it, 
an  ''option/'  to  become  equally  interested  in  the  lands  by  paying  one- 
half  the  purchase  money,  etc.,  written  two  years  after  its  date.  The 
contract,  of  itself,  did  not  vest  him  with  any  interest  or  estate  in  the 
lands.  It  merely  pointed  out  the  mode  in  which  he  might  acquire  an 
interest,  namely,  by  paying  a  certain  sum  of  money  within  a  certaing 
time.  He  did  not  pay*the  money  within  the  time  limited  by  the  con-* 
tract,  and  has  never  paid  it  or  any  part  of  it;  and  18  months  before 
the  commencement  of  this  suit  Hardwick  gave  him  notice  that  his 
option  to  purchase  had  been  lost,  and  told  him  that  he  had  no  interest 
in  the  lands. 

It  is  clear  from  the  terms  of  the  contract  that  Bichardson  was  not 
bound  by  it.  He  did  not  agree  to  purchase  any  share  in  the  lands  or 
to  pay  Hardwick  any  money.    The  contract  gave  Hardwick  no  cause 
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of  action  against  Bichardson.  The  latter  was  not  bound  to  become 
interested  in  the  lands,  or  to  pay  any  money  thereon,  unless  he  chose 
to  do  80. 

In  suits  upon  unilateral  contracts,  it  is  only  where  the  defendant 
has  had  the  benefit  of  the  consideration  for  which  he  bargained  that 
he  can  be  held  bound.  Jonet  v.  Robertson^  17  L.  J.  Exch.  36;  Mills 
Y.  BlackhaU,  11  Q.  B.  368;  Morton  v.  Burr,  7  Adol.  &  E.  23;  Ken- 
naway  v.  Treleavan,  5  Mees.  &  W.  501. 

In  this  case  Richardson  having  failed  to  pay  the  money  or  any  part 
of  it  within  the  time  limited,  the  privilege  accorded  him  by  the  con- 
tract was  at  an  end,  and  all  the  rights  under  it  ceased. 

The  decree  of  the  circuit  court  dismissing  the  bill  was,  therefore, 
right,  and  must  be  afiirmed. 


(1U6  U.  S.  260) 

Walliob,  Adm'r,  t;.  Penfibld  and  another. 
(November  27, 1882.) 

COKVETAKOB  TO  WiPE— WhKN  NOT  FrAUDULEKT. 

A  Yoluntarj  conveyance,  as  to  subsequent  creditors,  although  the  party  be  embar- 
rassed at  the  time  of  its  execution,  is  not  fraudulent  per  $e  as  to  them,  but  the 
fact  whether  it  is  or  not,  is  to  be  determined  from  aU  the  circumstances,  and  the 
fact  of  indebtedness  is  not  conclusive  of  fraud. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

The  First  National  Bank  of  Quincy,  Illinois,  recovered  against  W. 
T.  Williams  and  others,  in  the  circuit  court  of  Lewis  county,  Mis- 
souri, three  judgments — one  on  the  tenth  day  of  May,  1873,  upon  a 
note,  dated  June  19,  1871,  and  signed  by  J.  R.  Harris  &  Co.,  G.  H. 
Simpson,  W.  T.  Williams,  and  R.  N.  Blackwood  and  the  others  on 
the  fifth  day  of  March,  1874,  upon  notes,  dated  respectively  July  19, 
June  3,  and  July  3,  1871,  and  each  signed  by  J.  R.  Harris  &  Co.,  G. 
H.  Simpson,  W.  Y.  Williams,  J.  A.  Hay,  and  John  Sisler.  The  La 
Grange  Savings  Bank  of  Missouri  recovered,  in  the  same  court,  against 
Williams  and  others,  two  judgments,  each  on  May  12,  1873,  upon 
two  notes — one  for  $1,635.25, dated  August  14, 1871,  and  signed  by  G. 
H.  Simpson,  W.  T.  Williams,  and  R.  N.  Blackwood ;  the  other  upon 
a  note  dated  February  1,  1872,  and  signed  by  G.  H.  Simpson,  W.  Y. 
Williams,  John  S.  Motter,  and  J.  A.  Hay.    Upon  these  various  judg- 
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ments  executions  issued,  and  were  levied  upon  a  tract  of  land,  in 
Lewis  county,  Missouri,  containing  42  acres,  and  occupied  by  Wil- 
liams and  his  family  as  their  residence.  The  legal  title  to  the  land, 
at  that  time,  was  in  the  wife  of  Williams.  It  was  conveyed  to  her 
by  deed  of  February  11,  1868;  duly  filed  for  record  on  the  twenty- 
fourth  day  of  February,  1868.  The  deed  did  not  accurately  describe 
the  metes  and  bounds  of  the  property  intended  to  be  conveyed,  and, 
in  order  to  correct  the  description,  another  deed  was  made  to  Mrs.^ 
Williams  on  the  thirteenth  day  of  December/1871,  which  was  duly? 
tiled  for  record  on  the  sixth  day  of  the  succeeding  month.  The  prop- 
erty so  levied  on,  with  all  the  improvements  thereon,  was  sold  at 
public  auction,  when  U.  S.  Penfield  became  the  purchaser,  at  the  sum 
of  $25,  '*in  trust  for  the  use  and  benefit  of  the  execution  creditors." 
As  to  the  balance  of  the  judgment  debts,  the  executions  were  returned 
unsatisfied,  and  Penfield  received  from  the  sheriff  a  deed  in  trust  for 
the  use  and  benefit  of  the  creditors  in  whose  behalf  he  bid  off  the 
property.  The  present  suit  was  commenced  on  the  thirtieth  day  of 
June,  1875.  It  proceeds  upon  these  grounds:  that  the  property,  so 
conveyed  to  Mrs.  Williams,  was  purchased  and  paid  for  with  the 
means  of  the  husband,  who  caused  the  title  to  be  placed  in  her  name, 
with  the  fraudulent  intent  to  hinder  and  delay  his  creditors;  that  after 
the  conveyance  Williams,  being  insolvent,  and  in  expectation  of  con- 
tracting future  debts,  did,  with  intent  to  hinder,  delay,  and  defraud 
his  creditors,  existing  and  future,  and  for  the  purpose  of  placing  hiiv 
means  beyond  the  reach  of  creditors,  with  the  knowledge,  consent, 
and  approval  of  his  wife,  and  out  of  his  own  means  exclusively,  make 
valuable,  permanent,  and  expensive  improvements  on  the  land,  to 
the  injury  of  his  creditors ;  that  the  wife  accepted  the  conveyance 
with  knowledge  and  notice  of  the  fraud  imputed  to  her  husband,  and 
•confederated  with  him  to  cheat  and  hinder  his  creditors  by  withhold- 
ing from  them  as  well  the  land  as  all  the  moneys  invested  in  its  pur- 
•chase  and  improvement.  The  prayer  of  the  bill  is  that  the  convey- 
ance to  Mrs.  Williams  be  declared  inoperative  against  the  creditors 
of  the  husband,  and  that  the  title  to  the  land  be  decreed  to  and  vested 
in  Penfield,  in  trust  for  the  execution  creditors,  and  that  he  be  de- 
creed possession  thereof  for  their  use  and  benefit;  that  if  the  deed 
cannot  be  declared  inoperative  as  to  creditors,  then  that  the  amount 
•expended  by  Williams  in  the  improvement  of  the  land  be  declared 
a  charge  and  incumbrance  thereon  in  favor  of  his  creditors.  The 
material  allegations  of  the  bill  are  denied  in  the  answer  both  of  Wil- 
liams and  his  wife.   The  circuit  court,  upon  final  hearing,  decreed  that 
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all  the  right,  title,  and  interest  of  both  Williams  and  his  wife  in  the 
land  be,  without  further  conveyance,  vested  in  Fenfield  in  trust  for 
the  banks,  and  that  possession  be  forthwith  delivered  to  him.  From 
that  decree  the  present  appeal  is  prosecuted. 

W.  H.  Hatch  and  Eppa  Hunton^  for  appellants. 

Jno,  D.  S.  Dryden,  for  appellees. 

*  Harlan,  J.  A  very  careful  scrutiny  of  the  record  has  brought  our 
minds  to  the  conclusion  that  the  decree  cannot  be  sustained.  That 
the  land  described  in  the  conveyances  to  Mrs.  Williams  was  pur- 
chased and  paid  for  by  her  husband,  with  his  means  exclusively,  and 
that  the  purchase  was  made  with  the  intention  of  immediately  im- 
proving the  land  and  making  it  the  permanent  residence  of  himself 
and  family,  are  facts  clearly  established  by  the  evidence.  Indeed, 
they  are  substantially  admitted  in  the  answer  of  both  Williams  and 
his  wife.  But  the  evidence  falls  far  short  of  establishing  fraud  upon 
the  part  of  Williams,  either  in  causing  the  conveyance  to  be  made  to 
his  wife,  or  in  using  his  means,  to  the  extent  that  he  did,  in  improv- 
ing the  land.  The  facts  are  entirely  consistent  with  an  honest  pur- 
pose to  deal  fairly  with  any  creditors  he  then  had  or  might  thereafter 
have  in  the  ordinary  course  of  his  business.  It  is  true  that  Williams 
was  somewhat  indebted  at  the  time  of  this  voluntary  settlement  upon 
his  wife,  but  his  indebtedness  was  not  such  in  amount  or  character 
as,  taking  into  consideration  the  value  of  his  other  property  interests, 
rendered  it  unjust  to  creditors,  existing  or  future,  that  he  should,  out 
of  his  income  or  estate,  provide  a  home  for  his  family  by  improving 
the  land  in  question.  When  the  conveyance  was  made  to  the  wife, 
as  well  as  during  all  the  period  when  the  land  was  being  improved 
by  the  erection  of  a  dwelling  and  other  houses  thereon,  he  had, 
according  to  weight  of  evidence,  property  which  creditors  could  reach 
exceeding  in  value  all  his  existing  indebtedness  by  several  thousand 
dollars.  He  was  engaged  in  active  business,  with  fair  prospects, 
good  credit,  and,  as  we  may  infer  from  the  record,  of  an  unsullied 
reputation.  His  indebtedness  existing  at  the  time  of  the  settlement 
upon  the  wife,  as  well  as  that  which  arose  during  the  period  of  the 
improvements,  was  subsequently,  and  without  unreasonable  delay, 
fully  discharged  by  him.  The  improvements  were  commenced  in 
1868,  and  were  all,  with  trifling  exceptions,  completed  and  paid  for 
before  the  close  of  the  summer  of  1869.  So  far  as  the  record  dis- 
closes, no  creditor,  who  was  such  when  the  settlement  was  made,  or 
while  the  improvements  were  going  on,  was  hindered  materially,  by 
the  withdrawal  by  Williams  from  his  means  or  business,  of  the  sums 
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necessary  to  pay  for  the  land  and  the  improvements.  Those  who 
seek,  in  this  suit,  to  impeach  the  original  settlement,  or  to  reach  the 
means  invested  by  the  husband  in  improving  the  wife's  land^'became 
creditors  of  the  former  some  time  after  the  improvements  (with  slight 
exceptions  not  worth  mentioning)  had  been  made  and  paid  for.  If 
they  trusted  the  husband  in  the  belief  that  he  owned  the  land,  it  was 
negligent  in  them  so  to  do,  for  the  conveyance  of  February  11, 1868, 
duly  acknowledged,  was  filed  for  record  within  a  few  days  after  its 
execution.  The  circumstance  that  the  original  deed  did  not  give  an 
accurate  description  of  the  land  intended  to  be  conveyed  ought  not  to 
be  permitted  to  defeat  the  original  settlement  upon  the  wife;  this^ 
because  the  description  was  such  as  to  leave  no  one  in  serious  doubt 
that  the  land  intended  to  be  conveyed  was  the  identical  land  now  in 
dispute.  There  is  no  intimation  in  the  pleadings  that  the  banks 
supposed,  when  contracting  with  Williams,  or  when  accepting  from 
others  commercial  paper  upon  which  his  name  appeared,  that  the 
deed  of  February  11, 1868,  described  land  other  than  that  upon  which 
Williams,  after  that  date,  resided.  On  the  contrary,  the  amended 
bill  proceeds,  in  part,  upon  the  ground,  distinctly  stated,  that  the 
land  intended  to  be  conveyed  by  that  deed  was  the  land  now  in  dis- 
pute, and  that  the  only  purpose  of  the  deed  of  December  18,  1871, 
was  to  correct  the  erroneous  description  in  the  deed  of  1868. 

An  effort  is  made  to  show  that  some  of  the  debts,  evidenced  by  the 
notes,  upon  which  the  banks  obtained  judgment,  existed  when  the 
conveyance  of  1868  was  executed  or  when  the  improvements  in  ques- 
tion were  made.  But  the  evidence  furnishes  no  basis  for  such  a  con- 
tention, except  as  to  the  note  for  $1,635.25,  executed  August  14, 1871, 
by  G.  H.  Simpson,  W.  T.  Williams,  and  B.  N.  Blackwood,  and  held 
by  the  La  Grange  Savings  Bank.  As  to  that  note,  the  president  of 
the  bank  states  that  in  it  was  merged  a  prior  note  for  $800  or  $1,000, 
given  by  the  parties  last  named  in  1866  or  1867.  But  his  evidence 
shows  that  he  is  not  at  all  clear  or  positive  in  his  recollections  upon 
the  subject;  and,  according  to  the  decided  preponderance  of  testi- 
mony, Williams  was  not  a  party  to  the  note,  which,  it  is  claimed,  was 
merged  in  that  of  August  14, 1871.  The  proof  upon  this  point  ren- 
ders it  quite  certain  that  no  part  of  the  debt  evidenced  by  that  note 
existed  against  Williams,  until,  as  surety  for  Simpson,  he  signed  that 
note. 

The  principles  of  law  which  must  determine  the  rights  of  the  par- 
ties are  well  established  by  the  decisions  of  the  supreme  court  of  Mis-| 
souri.     In  Pepper  v.  Carter,  11  Mo.  543,  that  court/ after  remarking? 
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that  the  qnestion  as  to  what  would  render  a  voluntary  conveyance 
void  as  to  creditors  under  the  statute  of  Elizabeth,  from  which  the- 
Missouri  statute  was  borrowed,  had  undergone  much  discussion,  and 
been  the  subject  of  contradictory  opinions,  said: 

'*Soine  would  make  an  indebtedness  per  se  evidence  of  fraud  against  exist- 
ing creditors;  others  would  leave  every  conveyance  of  the  kind  to  be  Judged 
by  its  own  circumstances,  and  from  them  infer  the  existence  or  nou-existence- 
of  fraud  in  each  particular  transaction.  Without  determining  the  question  as 
to  existing  creditors,  we  may  safely  affirm  that  all  the  cases  will  warrant  the 
opinion  that  a  voluntary  conveyance  as  to  subsequent  creditors,  although  the^ 
party  be  embarrassed  at  the  time  of  its  execution,  is  not  fraudulent  per  se  as 
to  them;  but  the  fact,  whether  it  is  fraudulent  or  not,  is  to  be  determined 
from  all  the  circumstances.  I  do  not  say  that  the  fact  of  indebtedness  is  not 
to  weigh  in  the  consideration  of  the  question  of  fraud  in  such  cases,  but  that- 
it  is  not  conclusive." 

In  the  latter  case  of  Payne  v.  Stanton,  59  Mo.  159,  the  same  court,, 
while  quoting  approvingly  the  language  just  cited  from  Pepper  v. 
Carter,  said  that  the  '* doctrine  is  well  settled  that  a  voluntary  con*^ 
veyance  by  a  person  in  debt  is  not,  as  to  subsequent  creditors,  fraud- 
ulent per  se.  To  make  it  fraudulent,  as  to  subsequent  creditors,  there- 
must  be  proof  of  actual  or  intentional  fraud.  As  to  creditors  exist- 
ing at  the  time,  if  the  effect  and  operation  of  the  conveyance  are  to- 
hinder  or  defraud  them,  it  may,  as  to  them,  be  justly  regarded  as  in* 
valid,  but  no  such  reason  can  be  urged  in  behalf  of  those  who  become 
creditors  afterwards." 

These  decisions  control  the  present  case.  Neither  the  conveyance^ 
to  the  wife  nor  the  withdrawal  of  the  husband's  means  from  his  busi- 
ness for  the  purpose  of  improving  the  land  settled  upon  the  wife,  had 
the  effect  and  operation  to  hinder  or  defraud  his  then  existing  credi- 
tors. Nor  does  the  evidence  justify  the  conclusion  that  the  convey* 
ance  was  executed,  or  the  improvements  made,  with  an  intent  to  hin- 
der or  defraud  either  existing  or  subsequent  creditors.  Giving  full 
weight  to  all  the  circumstances,  there  is  no  reason  to  impute  fraud  to 
the  husband. 

The  decree  is  reversed,  with  directions  to  dismiss  the  bill. 
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(106  U.  S.  IM) 

BcHWBD  and  others  r.  Smith  and  others. 

(November  27, 1882.) 

Appeal— Matter  »  Dispute— Judgment  Credttohs. 

Where  Jadgraent  creditors  have  separate  and  distinct  interests  depending  npon  sep- 
arate and  distinct  Judgments,  the  amount  m  dispute  is  the  claim  of  each,  and 
the  several  claims  cannot  be  united  to  give  Jurisdiction  on  appeaL 

Ex  parte  Baltimore  dt  Ohio  B.  Co.  anU^  95,  followed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Missouri. 

Mayer  Stdtzberger^  for  appellants. 

Ja$.  S.  Botifordy  for  appellees. 

Watte,  C.  J.  On  the  twenty-sixth  of  January,  1880,  Schwed  &  New- 
house  confessed  a  judgment  in  the  oircuit  court  of  Jackson  county^ 
Missouri,  against  themselves,  and  in  fayor  of  Henry  Heller,  for 
$9,512.50.  Execution  was  at  once  issued  on  this  judgment,  and 
levied  by  Bailey,  sheriff  of  the  county,  on  a  stock  of  goods. 

On  the  twelfth  of  February,  1880,  William  Smith  &  Co.  had  a  suit 
pending  in  the  same  court,  in  their  favor,  against  Schwed  &  New- 
house  for  the  recovery  of  $3,829.71,  and  William  C.  Greene  &  Co» 
another  suit  for  the  recovery  of  $1,012.93.  In  both  the  suits  attach- 
ments were  issued  and  levied  on  the  same  goods  taken  under  the 
execution  in  favor  of  Heller,  and  then  in  the  hands  of  the  sheriff. 
Smith  &  Co.  and  Greene  &  Co.  thereupon  began  a  suit  in  the  same 
court  against  Schwed,  Newhouse,  Heller,  and  the  sheriff,  the  object 
of  which  was  to  set  aside  the  judgment  in  favor  of  Heller  on  the 
ground  that  it  was  confessed  without  any  consideration,  and  for  the 
purpose  of  covering  up  the  property  of  Schwed  &  Newhouse,  and  hin- 
dering and  delaying  creditors  in  the  collection  of  their  debts.  This 
suit  was  afterwards  removed  to  the  circuit  court  of  the  United  States 
for  the  western  division  of  the  western  district  of  Missouri.  After- 
wards judgments  were  rendered  in  the  attachment  suits;  that  in 
favor  of  Smith  &  Co.  being  for  $4,174.38,  and  that  in  favor  of  Greene 
&  Co.  for  $1,104.09.  In  the  mean  time  other  creditors  of  Schwed  &g 
Newhouse  got  attachments  and  judgments  against*them,  to-wit,  the^ 
Seth  Thomas  Clock  Company  for  $1,518.49,  the  E.  N.  Welch  Manu- 
facturing Company  for  $455.58,  and  F.  Quayle  for  $356.  The  attach- 
ments in  these  cases  were  also  levied  on  the  goods  in  the  hands  of 
the  sheriff.    All  the  later  attaching  creditors  were  admitted  as  parties 
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to  the  original  soit  begun  by  Smith  &  Co.  and  Greene  &  Co.  to  set 
aside  the  judgment  in  fayor  of  Heller,  and  in  proper  time  a  supple* 
mental  bill  was  filed  in  which  all  the  attaching  creditors  appeared  as 
complainants,  setting  up  the  recoyery  of  their  respectiye  judgments. 
Pending  the  auit  the  property  leyied  upon  was  sold,  and  the  proceeds, 
being  $7,405.55,  paid  into  the  registry  of  the  court.  At  the  final 
hearing  a  decree  was  rendered  declaring  the  judgment  confessed  in 
favor  of  Heller  void  as  against  the  attaching  creditors.  From  this 
decree  Schwed,  Newhouse,  Heller,  and  Bailey,  the  sheriff,  took  an 
appeal,  which  the  appellees  now  move  to  dismiss  on  the  ground  that 
the  yalue  of  the  matter  in  dispute  between  the  appellants  and  the 
aeveral  appellees  is  less  than  $5,000. 

It  is  impossible  to  distinguish  this  case  in  principle  from  Seaver  v. 
BigelowM,  5  Wall.  208,  where  an  appeal  by  creditors  who  had  joined 
in  a  suit  to  set  aside  a  fraudulent  conveyance  by  their  debtor  was 
dismissed  because  the  amounts  found  due  the  appellants,  respectively, 
were  less  than  our  jurisdictional  limit.  In  delivering  the  opinion  of 
the  court,  Mr.  Justice  Nelson  said : 

**  The  judgment  creditors  who  have  joined  in  this  bill  have  separate  and  dis- 
tinct interests,  depending  upon  separate  and  distinct  judgments.  In  no  event 
could  the  sum  in  dispute  of  either  party  exceed  the  amount  of  their  judgment 
*  *  *  The  bill  being  dismissed,  each  fails  in  obtaining  payment  of  his 
demands.  If  it  had  been  sustained,  and  a  decree  rendered  in  their  fbvor,  it 
^  would  only  have  been  for  the  amount  of  the  judgment  of  each.** 

•  In  the  present  case,  the  judgment  creditor8*did  succeed,  and,  in  ef- 
fect, each  recovered  a  decree  against  Heller,  setting  aside  his  judg- 
ment so  far  as  it  affected  them  individually.  Had  they  been  defeated 
they  could  not  have  appealed,  because,  although  allowed  in  equity  to 
join  in  their  suit,  they  had  "separate  and  distinct  interests  depending 
on  separate  and  distinct  judgments,"  as  well  as  separate  and  distinct 
attachments.  But  if  the  decree  is  several  as  to  the  creditors,  it  is  dif- 
ficult to  see  why  it  is  not  as  to  their  adversaries.  The  theory  is,  that, 
although  the  proceeding  is  in  form  but  one  suit,  its  legal  effect  is  the 
same  as  though  separate  suits  had  been  begun  on  each  of  the  sepa- 
rate causes  of  action. 

The  appeal  in  Seaver  v.  Bigelows  was  from  a  decree  against  the 
creditors,  but,  in  deciding  the  case,  the  court,  in  express  terms, 
adopted  the  analogous  practice  in  admiralty,  where,  under  certain 
circumstances,  separate  and  distinct  causes  of  action  may  be  united 
in  one  suit,  and  in  that  practice  it  has  always  been  held  that  the  ship* 
owner  cannot  unite  the  separate  decrees  against  him  in  a  suit  to  make 


Digitized  by 


Google 


UNITED   8TATB8  V.  BBIB   BT.  00.  223 

up  the  amonnt  necessary  for  our  jurisdiction  on  appeal.  That  ques- 
tion has  been  fully  considered  at  the  present  term  in  Ex  parte  Baiti- 
more  dt  Ohio  R.  Co.  ante,  35.  Although  the  effect  of  the  decree  ic^ 
to  deprive  Heller  in  the  aggregate  of  more  than  $5,000,  it  has  been 
done  at  the  suit  of  several  parties  on  several  claims,  who  might  have 
sued  separately,  but  whose  suits  have  been  joined  in  one  for  conven* 
ience  and  to  save  expense. 
The  motion  to  dismiss  is  granted. 


(106  U.  S.  827) 

United  States  v.  Erie  By.  Go. 
(November  27, 1882.) 
Taxation— Internal  Revenue— Intebbst  on  Fobeion-Held  Bonds. 

The  tax  on  intereat  paid  by  corporations  under  section  122  of  the  internal-revenue 
law  as  amended  by  section  9  of  the  act  of  July  13, 1866,  (14  St.  138,)  is  payable 
on  interest  coupons  paid  by  the  company  to  non-resident  alien  owners  and 
holders  of  coupons  and  bonds. 

Raaroad  Co,  v.  CoUectar,  100  U.  S.  595,  followed. 

Mr.  Justice  Field,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  vras  an  action  to  recover  taxes  alleged  to  be  due  to  the  plaintiff 
on  certain  interest  coupons  paid  by  the  defendant  in  the  years  1866^ 
1867,  1868,  and  1869,  on  bonds  previously  issued  by  it;  and  also 
certain  penalties  alleged  to  be  due  the  plaintiff  for  failure  of  the  de- 
fendant to  make  returns  of  the  amount  of  the  taxes.  The  action  was 
founded  on  section  122  of  the  act  of  June  80, 1864,  (13  St.  284,  285,) 
as  amended  by  section  9  of  the  act  of  July  18, 1866,  (14  St.  138, 139.) 
That  section  as  amended  provides  as  follows : 

"That  any  railroad,  canal,  turnpike,  canal  navigation,  or  slack- water  com- 
pany, indebted  for  any  money  for  which  bonds  or  other  evidence  of  indebted- 
ness have  been  issued,  payable  in  one  or  more  years  after  date,  upon  which 
interest  is  stipulated  to  be  paid,  or  coupons  representing  the  interest,  or  any 
such  company  that  may  have  declared  any  dividend  in  scrip  or  money  due  or 
payable  to  its  stockholders,  including  nonresidents^  wTiether  citizens  or  aliens^ 
as  part  of  the  earnings^  profits^  income^  or  gains  of  such  company,  and  all 
profits  of  such  company  carried  to  the  account  of  any  fund,  or  used  for  con* 
Btruction,  shall  be  subject  to  and  pay  a  tax  of  5  per  centum  on  the  amount  of 
all  such  interest  or  coupons,  dividends  or  profits,  whenever  and  wherever  the 
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Bame  shall  be  payable,  and  to  whatsoever  party  or  person  the  same  may  be 
payable,  including  non^esidenU,  whether  citizens  or  aliens;  and  said  com- 
panies are  hereby  authorized  to  deduct  and  withhold  from  all  payments  on 
account  of  any  interest  or  coupons  and  dividends  due  and  payable  as  aforesaid, 
the  tax  of  5  per  centum;  and  the  payment  of  the  amount  of  said  tax,  so 
deducted  from  the  interest  or  coupons  or  dividends^ and  certified  by  the  presi- 
dent or  treasurer  of  said  company,  shall  discharge  said  company  from  that 
amount  of  the  dividend,  or  interest,  or  coupon  on  the  bonds  or  other  evidences 
of  their  indebtedness,  so  held  by  any  person  or  party  whatever,  except  where 
said  companies  may  have  contracted  otherwise.  And  a  list  or  return  shall  be 
made  and  rendered  to  the  assessor  or  assistant  assessor  on  or  before  the  tenth 
day  of  the  month  following  that  in  which  said  interest,  coupons,  or  dividends 
become  due  and  payable,  and  as  often  as  every  six  months;  and  said  list  or  re- 
turn shall  contain  a  true  and  faithful  account  of  the  amount  of  tax,  and  there 
shall  be  annexed  thereto  a  declaration  of  the  president  or  treasurer  of  the  com- 
pany, under  oath  or  affirmation,  in  form  and  manner  as  may  be  prescribed  by 
the  commissioner  of  internal  revenue,  tiiat  the  same  contains  a  true  and  faith- 
ful account  of  said  tax.  And  for  any  default  in  making  or  rendering  such 
list  or  return,  with  the  declaration  annexed,  or  of  the  payment  of  the  tax  as 
aforesaid,  the  company  making  such  default  shall  forfeit  as  a  penalty  the  sum 
of  81,000;  and  in  case  of  any  default  in  making  or  rendering  said  list  or  re- 
turn, or  of  the  payment  of  the  tax,  or  any  part  thereof,  as  aforesaid,  the  assess- 
ment and  collection  of  the  tax  and  penalty  shall  be  made  according  to  the 
provisions  of  law  in  other  cases  of  neglect  or  refusal:  provided,  that  when- 
ever any  of  the  companies  mentioned  in  this  section  shall  be  unable  to  pay  the 
interest  on  their  indebtedness,  and  shall  in  fact  fail  to  pay  such  interest,  that 
in  such  cases  the  tax  levied  by  this  section  shall  not  be  paid  to  the  United 
States  until  said  companies  resume  the  payment  of  interest  on  their  indebt- 
^edness." 

*  "^The  case  was  tried  in  the  district  court  for  the  sonthem  district  of 
New  York  upon  an  agreed  statement  of  facts,  of  which  the  following 
are  all  that  are  deemed  material  to  explain  the  question  raised  and 
decided.  By  this  statement  it  was  admitted  that  prior  to  September 
1,  1866,  the  defendant  had  issued  sterling  coupon  bonds  to  the 
amount  of  £800,000,  dated  September  1, 1865,  the  principal  of  which 
was  payable  two  years  after  date,  drawing  interest  at  6  per  cent,  per 
annum,  payable  semi-annually  on  the  first  days  of  March  and  Sep- 
tember of  each  year;  and  the  principal  and  interest  of  which  were 
payable  in  London,  England,  at  the  office  of  Junius  S.  Morgan  &  Co., 
bankers,  of  London;  that  after  March  1, 1868,  and  prior  to  Septem 
ber  1,  1868,  the  defendant  had  issued  and  sold  bonds  of  the  same 
olasB  amounting  to  £200,000,  the  principal  and  interest  of  which 
were  payable  at  the  same  place  as  the  bonds  previously  issued;  that 
all  the  bonds  with  coupons  for  interest  attached  were  sold  directly  to 
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J.  8.  Morgan  &  Ck).,  J.  T.  Mackenzie,  and  Stem  Brothers,  all  foreign 
bankers,  haying  their  places  of  business  in  London,  and  were  by 
them  sold  to  their  customers  in  England  and  on  the  contment  of 
Europe;  that  during  the  years  1866, 1867, 1868, 1869,  the  bonds  and 
coupons  were  all  held  by  non-resident  aliens,  and  not  by  citizens  of 
the  United  States,  except  bonds  to  the  amount  of  £20,000,  and  theS 
coupons  attached,  which  were  held*and  owned  by  a  citizen  or  citizens* 
of  the  United  States  residing  in  Europe ;  that  the  amount  of  interest 
on  all  bonds  was  provided  for,  and  sent  forward  by  the  defendant,  in 
one  sum  or  block,  to  J.  S.  Morgan  &  Co.,  before  the  dates  at  which 
it  fell  due,  and  as  it  fell  due  was  paid  by  J.  S,  Morgan  &  Co.,  at  their 
banking-house  in  London,  to  the  holders  of  the  bonds  and  coupons; 
that  the  amount  of  interest  paid  in  the  years  mentioned  on  the  aboye- 
described  bonds  was  £186,000,  of  which  £4,200  were  paid  on  the 
£20,000  held  by  a  citizen  or  citizens  of  the  United  States;  that  the 
defendant  made  no  returns  to  the  assessor,  or  to  any  other  officer  of 
the  internal  revenue  of  the  United  States,  of  the  payment  of  the 
interest,  or  any  part  thereof,  nor  did  it  ever  pay  to  the  United  States, 
or  to  any  one  on  their  behalf,  5  per  cent,  tax,  or  any  tax  on  the 
interest,  or  any  part  thereof;  nor  did  the  defendant  withhold  the  tax, 
or  any  part  thereof,  from  the  amount  of  the  interest,  but  paid  the 
full  amount  to  the  holders  of  the  bonds;  and  that  no  assessment  was 
ever  made  by  the  plaintiffs,  or  by  any  officer  of  the  plaintiffs,  on  the 
defendant  for  any  portion  of  the  tax,  nor  was  any  demand  ever  made 
on  the  defendant  for  the  payment  of  the  same  to  the  United  States 
until  December  81,  1872. 

The  district  court  held  that  the  defendant  was  not  liable  for  a  tax 
on  the  £181,800  paid  for  interest  upon  coupons  and  bonds  owned 
and  held  by  non-resident  aliens,  but  was  liable  for  the  tax  on 
£4,200  paid  for  interest  on  coupons  and  bonds  owned  and  held  by 
citizens  of  the  United  States;  and,  also,  that  the  defendant  was 
liable  for  only  one  penalty  for  failure  to  make  return  to  the  revenue 
officer  of  the  amount  paid.  Judgment  was  rendered  accordingly. 
From  this  judgment  the  plaintiff  carried  the  case  to  the  circuit  court, 
which  affirmed  the  judgment  of  the  district  court.  To  review  this 
latter  judgment  a  writ  of  error  was  taken  from  this  court. 

Two  questions  were  presented  for  determination : 

First  Whether  the  court  below  erred  in  holding  that  the  defendant  was  not 
liable  to  pay  the  alleged  tax  on  the  £181,800  interest  which  defendant  paid  to 
non*re8ident  alien  owners  and  holders  of  coupons  and  bonds.    Ko  question 
v.l— 16 
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was  made  as  to  the  liability  of  the  defendant  to  reoover  the  tax  on  the  £4,200 
interest  paid  to  American  citizens,  as  adjudged  by  the  court  below ;  and — 

Second.  Whether  the  court  below  erred  in  holding  that  the  defendant  was 
liable  for  one  penalty  only  out  of  the  seven  which  the  plaintiff  claimed  in  its 
complaint. 

Solicitor  Oeneral  Phillips,  for  plaintiff  in  error. 

§     W.  D.  Shipman,  for  defendant  in  error. 

?  •  Wmtb,  C.  J.  This  judgment  is  reversed  on  the  authority  of  Rail- 
road Co.  V.  Collector,  100  U.  S.  595,  and  the  cause  is  remanded  with 
instructions  to  enter  a  judgment  in  favor  of  the  United  States,  for 
the  equivalent  in  lawful  money  of  the  United  States  of  the  tax  of 
£9,300,  with  interest  at  the  rate  of  6  per  cent,  per  annum  from  the 
several-times  when  the  same  became  due  and  payable,  according  to 
the  agreed  statement  of  facts  on  which  the  submission  was  made  be- 
low. As  no  claim  was  made  on  the  argument  in  this  court,  either 
for  a  penalty  or  for  the  currency  value  of  the  pounds  sterling  when 
the  taxes  fell  due,  we  have  not  considered  the  questions  which  would 
have  arisen  if  such  a  demand  had  been  made.  For  these  reasons  the 
judgment  will  be  without  penalties  and  for  the  present  value  of  the 
pounds  sterling  in  lawful  money. 

Bradley,  J.  I  concur  in  the  judgment  of  the  court  in  this  case, 
but  not  for  the  reasons  given  in  the  case  of  the  Michigan  Cent.  R.  Co. 
V.  Collector^  100  U.  S.  595.  I  concurred  in  the  judgment  in  that  case, 
as  in  this,  on  grounds  essentially  different  from  those  given  by  the 
court.  I  always  regarded  the  tax  which,  by  the  122d  section  of  the 
internal-revenue  act  of  1864,  was  laid  upon  the  interest]  payable  on 
the  bonds  and  upon  the  dividends  declared  on  the  stock  of  railroad 
and  other  corporations  as  a  tax  on  the  incomes  pro  tanto  of  the 
holders  of  such  bonds  and  stock.  Stockdale  v.  Ins.  Cos.  20  Walj 
333;  Railroad  v.  Rose^  95  U.  S.  78.  As  to  the  interest  payable  on 
bonds,  it  was  not  a  tax  upon  the  companies  in  respect  of  a  debt  owed 
by  them,  nor  upon  the  property  represented  thereby.  The  property 
obtained  by  the  proceeds  of  the  loans  represented  by  the  bonds  was 
taxable  (if  not  taxed)  in  another  form.  That  property  consisted  of 
the  railroad  tracks,  or  canal,  and  other  specific  property  of  the  com- 
panies respectively.  If  this  property  was  not  taxed  directly  it  was 
taxed  indirectly  by  means  of  the  duty  of  2^  per  cent,  which  was  laid 
on  their  gross  earnings.  The  tax  laid  upon  their  bonds  was  in- 
tended to  affect  the  owners  of  the  bonds,  and  while  the  companies 
were  directed  to  pay  it,  they  were  authorized  to  retain  the  amount 
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from  the  installments  due  to  the  bondholders,  whether  citizens  or 
Aliens.  The  objection  that  congress  had  no  power  to  tax  non-resident 
aliens  is  met  by  the  fact  that  the  tax  was  not  assessed  agamst  them 
personally,  but  against  the  rem,  the  credit,  the  debt  due  to  them. 
Ciongress  has  the  right  to  tax  all  property  within  the  jurisdiction  of 
the  United  States,  with  certain  exceptions  not  necessary  to  be  noted. 
The  money  due  to  non-resident  bondholders  in  this  case  was  in  the 
United  States, — ^in  the  hands  of  the  company, — before  it  could  be 
transmitted  to  London,  or  other  place  where  the  bondholders  resided. 
While  here  it  was  liable  to  taxation.  Congress,  by  the  intemal-rey- 
enue  law,  by  way  of  tax,  stopped  a  part  of  the  money  before  its  trans- 
mission, namely,  6  per  cent,  of  it.  Plausible  grounds  for  levying 
such  a  tax  might  be  assigned.  It  might  be  said  that  the  creditor  is 
protected  by  our  laws  in  the  enjoyment  of  the  debt ;  that  the  whole 
machinery  of  our  courts  and  the  physical  power  of  the  government 
are  placed  at  his  disposal  for  its  security  and  collection. 

Whether  taxation  thus  imposed  would  be  respected  by  foreign  gov- 
ernments, if  the  creditor  could  bring  before  their  courts  the  debtor 
company  or  its  property,  does  not  concern  us  in  considering  the 
question  now  presented.  There  is  nothing  in  the  constitution  which 
authorizes  this  court,  or  any  other  court,  to  disaffirm  the  power  of 
congress  to  lay  the  tax.  Congress  is  its  own  judge  of  the  propriety 
or  expediency  of  laying  it. 

Indeed,  so  far  as  the  power  of  congress  is  concerned,  regarded  in 
reference  to  any  power  the  courts  have  to  limit  or  restrain  it,  I  see  no 
reason  why  congress  may  not  lay  a  tax  upon  any  property  on  which 
the  government  can  lay  its  lumds,  whether  within  or  without  the 
jurisdiction  of  the  United  States.  If,  in  imitation  of  the  dues  levied 
by  Denmark  upon  vessels  passing  through  the  Cattegat  sound,  congress 
should  levy  a  duty  upon  all  vessels  passing  through  the  strait  of 
Florida,  I  do  not  know  of  any  power  which  the  courts  possess  to  pre- 
vent it.  It  might  create  complications  with  foreign  governments,  it 
is  true,  and  involve  the  country  in  war;  but  congress  has  the  power, 
if  it  chooses  to  take  the  responsibility,  of  creating  or  giving  occasion 
to  such  complications.    The  responsibility  rests  upon  it  alone. 

So  if,  in  taxing  money  due  from  citizens  of  the  United  States  to 
foreign  citizens,  any  complications  arise  with  the  governments  to 
which  the  latter  are  subject,  congress  alone  has  the  responsibility, 
and  is  the  only  department  of  our  government  which  has  a  right  to 
take  such  a  responsibility.      Tn  the  Fareigt^hM  B<md$  60$$$^  18 
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Wall.  800,  the  state  legislature  had  laid  a  tax  on  the  interest  paya- 
ble upon  the  bonds  of  all  corporations  doing  business  in  the  state; 
and  authorized  the  companies  to  retain  the  amount  out  of  the  inter- 
est  payable  to  the  bondholders  without  regard  to  their  residence  or 
nationality.  I  concurred  in  the  judgment  rendered  in  that  case  on 
the  ground  that  the  state,  in  passing  such  a  law  applicable  to  pre- 
existing contracts,  exceeded  its  just  powers  under  our  form  of  govem- 
mentf  and  that  the  law,  in  its  effect  upon  non-resident  bondholders, 
impaired  the  obligation  of  the  contract. 

Considering,  therefore,  that  if  congress  chooses  to  take  the  respon- 
sibility of  levying  such  a  tax  as  the  one  in  question,  the  courts  have 
no  power  to  control  its  action,  or  to  give  any  relief  to  parties  affected 
by  it,  I  concur  in  the  judgment  of  reversaL 

Hablan,  J.,  concurred. 

CO 

•  *  Field,  J.,  dissenting.  I  am  not  able  to  agree  with  the  majority  of 
the  court  in  the  decision  of  this  case.  The  tax  which  is  sustained  is, 
in  my  judgment,  a  tax  upon  the  income  of  non-resident  aliens  and 
nothing  else.     The  122d  section  of  the  revenue  act  of  1864,   as 

S  amended  by  that  of  1866,  subjects  the  interest  on  the  bonds  of  the 

•  company  to  a  tax  of  5  per  cent.,*and  authorizes  the  company  to  deduct 
it  from  the  amount  payable  to  the  coupon-holder,  whether  he  be  a 
non-resident  alien  or  a  citizen  of  the  United  States.  The  company 
is  thus  made  the  agent  of  the  government  for  the  collection  of  the 
tax.  It  pays  nothing  itself;  the  tax  is  exacted  from  the  creditor — ^the 
party  who  holds  the  coupons  for  interest.  No  collocation  of  words 
can  change  this  fact.  And  so  it  was  expressly  adjudged  with  refer- 
ence to  a  similar  tax  in  the  case  of  £7.  S.  v.  Railroad  Co.  17  Wall.  322. 
There  a  tax,  under  the  same  statute,  was  claimed  upon  the  interest 
of  bonds  held  by  the  city  of  Baltimore.  And  it  was  decided  that  the 
tax  was  upon  the  bondholder  and  not  upon  the  corporation  which  had 
issued  the  bonds;  that  the  corporation  was  only  a  convenient  means 
of  collecting  it;  and  that  no  pecuniary  burden  was  cast  upon  the  cor- 
poration. This  was  the  precise  question  upon  which  the  decision  of 
that  case  turned. 

A  paragraph  from  the  opinion  of  the  court  will  show  this  beyond 
controversy. 

^  It  is  not  taxation,"  said  the  court,  «>  that  government  should  take  from  one 
the  profits  and  gains  of  another.  That  is  taxation  which  compels  one  to  pay 
for  the  support  of  the  government  from  his  own  gains  and  of  liisown  prop* 
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erty.  In  the  cases  we  ure  considering,  the  corporation  parts  not  with  k 
farthing  of  its  own  property.  Whatever  snm  it  pays  to  the  goyemment  is 
the  property  of  another.  Whether  the  tax  is  5  per  cent,  on  the  dividend 
or  interest,  or  whether  it  be  50  per  cent.,  the  corporation  is  neither  richer 
nor  poorer.  Whatever  it  thus  pays  to  the  government,  it  by  law  withholds 
from  the  creditor.  If  no  tax  exists^  it  pays  7  per  cent,  or  whatever  be 
its  rate  of  interest,  to  its  creditor  in  one  unbroken  sum.  If  there  be  a  tax, 
it  pays  exactly  the  same  sum  to  its  creditors,  less  5  per  cent,  thereof,  and 
this  5  per  cent  it  pays  to  the  government  The  receivers  may  be  two,: 
or  the  receiver  may  be  one,  but  the  payer  pays  the  same  amount  in  either 
event.  It  is  no  pecuniary  burden  upon  the  corporation,  and  no  taxation  of 
the  corporation.  The  burden  fails  on  the  creditor.  He  is  the  party  taxed. 
In  the  case  before  us,  this  question  controls  its  decision.  If  the  tax  were 
upon  the  railroad,  there  is  no  defense;  it  must  be  paid.  But  we  hold  that  tlU& 
tax  imposed  by  t?ie  I22d  section  i$  in  substanoe  and  in  law  a  tax  upon  t?ui^in-» 
come  of  the  creditor  or  stockholder^  and  not  a  tax  upon  tf^  corporation. 

See,  also,  Haight  v.  Railroad  Co.  6  Wall.  15|  and  Railroad  Co.  v. 
Jackson,  7  Wall.  262,  269. 

The  bonds,  upon  the  interest  of  which  the  tax  in  this  case  was  Iaid» 
are  held  in  Europe,  principally  in  England;  they  were  negotiated 
there;  the  principal  and  interest  are  payable  there;  they  are  held  by 
aliens  there ;  and  the  interest  on  them  has  always  been  paid  there. 
The  money  which  paid  the  interest  was,  antU  paid,  the  property  of 
the  company;  when  it  became  the  property  of  the  bondholders  it  was 
outside  of  the  jorisdiotion  of  the  United  States. 

Where  is  the  authority  for  this  tax  ?  It  was  said  by  counsel  on  the 
argument  of  the  case — somewhat  facetiously,  I  thought  at  the  time — 
that  congress  might  impose  a  tax  upon  property  anywhere  in  the 
world,  and  this  court  could  not  question  the  validity  of  the  law, 
tbongh  the  collection  of  the  tax  might  be  impossible,  unless,  per- 
chance, the  owner  of  the  property  should  at  some  time  visit  this 
country  or  have  means  in  it  which  could  be  reached.  This  court  will, 
of  course,  never  in  terms  announce  or  accept  any  such  doctrine  as 
this.  And  yet  it  is  not  perceived  wherein  the  substantial  difference 
lies  between  that  doctrine  and  the  one  which  asserts  a  power  to  tax, 
in  any  case,  aliens  who  are  beyond  the  limits  of  the  country.  The 
debts  of  the  company,  owing  for  interest,  are  not  property  of  the 
company,  although  counsel  contended  they  were,  and  would  thus 
make  the  wealth  of  the  country  increase  by  the  augmentation  of  the 
debts  of  its  corporations.  Debts,  being  obUgations  of  the  debtors,  are 
the  property  of  the  creditors,  so  far  as  they  have  any  commercial  value, 
and  it  is  a  misuse  of  terms  to  call  them  anything  else;  they  accom- 
pany the  creditors  wherever  the  latter  go;  their  situs  is  with  the  lat« 
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tor.  I  have  sapposed  heretofore  that  this  was  oommon  learning, 
requiring  no  argument  for  its  support,  being,  in  faot,  a  self-eviden^t 
truth,  a  recognition  of  whioh  followed  its  statement.  Nor  is  this  the 
less  so  because  the  interest  may  be  called  in  the  statute  a  part  of  the 
gains  and  profits  of  the  oompany.  Words  cannot  change  the  faot, 
though  they  may  mislead  and  bewilder.  The  thing  remains  through 
8  all  disguises  of  terms.  If  the  company  makes  no  gains  or  profits  on 
'its  business  and  borrows  the  money  to^meet  its  interest,  though  it  be 
in  the  markets  abroad,  it  is  still  required  under  the  statute  to  with- 
hold from  it  the  amount  of  the  taxes.  If  it  pays  the  interest,  though 
it  be  with  funds  which  were  never  in  the  United  States,  it  must 
deduct  the  taxes.  The  government  thus  lays  a  tax,  through  the 
instrumentality  of  the  company,  upon  the  income  of  a  non-resident 
alien  over  whom  it  cannot  justly  exercise  any  control,  nor  upon  whom 
can  it  justly  lay  any  burden. 

The  chief  justice,  in  his  opinion  in  this  case,  when  affirming  the 
judgment  of  the  district  court,  happily  condensed  the  whole  matter 
into  a  few  words.  ''The  tax,''  he  says,  ''for  which  the  suit  was  brought 
was  the  tax  upon  the  owner  of  the  bond,  and  not  upon  the  defend- 
ant.  It  was  not  a  tax  in  the  nature  of  a  tax  tn  rem  upon  the  bond 
itself,  but  upon  the  income  of  the  owner  of  the  bond,  derived  from 
that  particular  piece  of  property.  The  foreign  owner  of  these  bonds 
was  not  in  any  respect  subject  to  the  jurisdiction  of  the  United 
States;  neither  was  this  portion  of  his  income.  His  debtor  was,  and 
so  was  the  money  of  his  debtor;  but  the  money  of  his  debtor  did  not 
become  a  part  of  his  income  until  it  was  paid  to  him,  and  in  this 
case  the  payment  was  outside  of  the  United  States,  in  accordance 
with  the  obligations  of  the  contract  which  he  held.  The  power  of  the 
United  States  to  tax  is  limited  to  persons,  property,  and  business 
within  their  jurisdiction,  as  much  as  that  of  a  state  is  limited  to  the 
same  subjects  within  its  jurisdiction.*  StaU  Tax  on  Fareign^held 
Bands,  15  Wall.  300. 

"A  personal  tax,"  says  the  supreme  court  of  New  Jersey,  *is  the 
burden  imposed  by  government  on  its  own  citizens  for  the  benefits 
which  that  government  affords  by  its  protection  and  its  laws,  and  any 
government  which  would  attempt  to  impose  such  a  tax  on  citizens  of 
other  states  would  justly  incur  the  rebuke  of  the  intelligent  sentiment 
of  the  civilized  world."    State  v.  Rau,  8  Zab.  531. 

In  imposing  a  tax,  says  Chief  Justice  Mabshall,  the  legislature  acts 
upon  its  constituents.  "All  subjects,"  he  adds,  "over  which  the 
power  of  a  state  extends  are  objects  of  taxation,  but  those  over  whioh 
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it  does  not  extend  are,  upon  the  soundest  principles,  exempt  fromJS 
taxation.  This  proposition' may  almost  be  pronounced  self-evident.  **• 
McCvlloch  ▼.  Maryland,  4  Wheat.  428-429. 

There  are  limitations  upon  the  powers  of  all  governments  without 
any  express  designation  of  them  in  their  organic  law — ^limitations 
which  inhere  in  their  very  nature  and  structure,  and  this  is  one  of 
them :  that  no  rightful  authority  can  be  exercised  by  them  over  alien 
subjects,  or  citizens  resident  abroad,  or  over  their  property  there  sit- 
uated. This  doctrine  may  be  said  to  be  axiomatic,  and  courts  in 
England  have  felt  it  so  obligatory  upon  them  that  where  general 
terms,  used  in  acts  of  parliament,  seem  to  contravene  it,  they  have 
narrowed  the  construction  to  avoid  that  conclusion.  In  a  memora- 
ble case,  decided  by  Lord  Stowell,  which  involved  the  legality  of  the 
seizure  and  condemnation  of  a  French  vessel  engaged  in  the  slave 
trade,  which  was  in  terms  within  an  act  of  parliament,  that  distin- 
guished judge  said :  ''That  neither  this  British  act  of  parliament,  nor 
any  commission  founded  on  it,  can  affect  any  right  or  interest  of  for- 
eigners unless  they  are  founded  upon  principles  and  impose  regula- 
tions that  are  consistent  with  the  law  of  nations.  That  is  the  only 
law  which  Great  Britain  can  apply  to  them,  and  the  generality  of 
any  terms  employed  in  an  act  of  parliament  must  be  narrowed  in 
construction  by  a  religious  adherence  thereto."  Le  Louis,  2  Dod- 
son,  289. 

Similar  language  was  used  by  Mr.  Justice  Bailey,  of  the  King's 
Bench,  in  Madrazo  v.  WiUea,  8  Bam.  &  Aid.  858,  where  the  question 
was  whether  the  act  of  parliament,  which  declared  the  slave  trade 
and  all  dealings  therewith  unlawful,  justified  the  seizure  of  a  Spanish 
vessel,  with  a  cargo  of  slaves  on  board,  by  the  captain  of  an  English 
naval  vessel,  and  it  was  held  that  it  did  not.  The  odiousness  of  the 
trade  would  have  carried  the  justice  to  another  conclusion  if  the  pub- 
lic law  would  have  permitted  it,  but  he  said,  ''that,  although  the 
language  used  by  the  legislature  in  the  statute  referred  to  is  undoubt- 
edly very  strong,  yet  it  can  only  apply  to  British  subjects,  and  can 
only  render  the  slave  trade  unlawful  if  carried  on  by  them;  it  cannot 
apply  in  any  way  to  a  foreigner.  It  is  true  that  if  this  were  a  trade 
contrary  to  the  law  of  nations  a  foreigner  could  not  maintain  this 
action.  But  it  is  not;  and  as  a  Spaniard  could  not  be  considered 
as  bound  by  the  acts  of  the  British  legislature  prohibiting  this  trade,8 
it  would  be  unjust  to  deprive^him  of  a  remedy  for  the  heavy  damage* 
he  has  sustained.** 
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In  tbe  case  of  The  Appollon,  0  Wheat.  3C2,  a  libel  wafl  filed  against 
the  collector  of  the  district  of  St.  Mary's  for  damages  occasioned  by 
the  seizure  of  the  ship  and  cargo  while  lying  in  a  river  within  the 
territory  of  the  king  of  Spain,  and  Mr.  Justice  Stobt  said,  speaking 
for  the  court,  that  *'the  laws  of  no  nation  can  justly  extend  beyond 
its  own  jurisdiction,  except  so  far  as  regards  its  own  citizens.  They 
can  have  no  force  to  control  the  sovereignty  or  rights  of  any  other 
nation  within  its  own  jurisdiction.  And  however  general  and  com- 
prehensive the  phraseology  used  in  our  municipal  laws  may  be,  they 
must  always  be  restricted  in  construction  to  places  and  persons  upon 
whom  the  legislatures  have  authority  and  jurisdiction." 

When  the  United  States  became  a  separate  and  independent  nation 
they  became,  as  said  by  Chancellor  Kent,  "subject  to  that  system  of 
rules  which  reason,  morality,  and  custom  had  established  among  the 
enlightened  nations  of  Europe  as  their  public  law,"  and  by  the  light 
of  that  law  must  their  dealings  with  persons  of  a  foreign  jurisdiction 
be  considered ;  and  according  to  that  law  there  could  be  no  debatable 
question  that  the  jurisdiction  of  the  United  States  over  persons  and 
property  ends  where  the  foreign  jurisdiction  begins. 

What  urgent  reasons  press  upon  us  to  hold  that  this  doctrine  of 
public  law  may  be  set  aside,  and  that  the  United  States,  in  disregard 
of  it,  may  lawfully  treat  as  subject  to  their  taxing  power  the  income 
of  non-resident  aliens,  derived  from  the  interest  received  abroad  on 
bonds  of  corporations  of  this  country  negotiable  and  payable  there  ? 
If,  in  the  form  of  taxes,  the  United  States  may  authorize  the  with- 
holding of  a  portion  of  such  interest,  the  amount  will  be  a  matter  in 
their  discretion ;  they  may  authorize  the  whole  to  be  withheld.  And 
if  they  can  do  this,  why  may  not  the  states  do  the  same  thing  with 
reference  to  the  bonds  issued  by  corporations  created  under  their 
laws.  They  will  not  be  slow  to  act  upon  the  example  set.  If  such 
a  tax  may  be  levied  by  the  United  States  in  the  rightful  exercise  of 
their  taxing  power,  why  may  not  a  similar  tax  be  levied  upon  the 
S  interest  on  bonds  of  the  same  corporations  by  tbe  states  within  their 
•  respective  jurisdictions  in  the  rightfurexercise  of  their  taxing  power? 
What  is  sound  law  for  one  sovereignty  ought  to  be  sound  law  for 
another. 

It  is  said,  in  answer  to  these  views,  that  the  governments  of  Eu- 
rope— or  at  least  some  of  them,  where  a  tax  is  laid  on  incomes — de- 
duct from  the  interest  on  their  public  debts  the  tax  due  on  the 
amount  as  income,  whether  payable  to  a  non-resident  alien  or  9 
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Bubjeot  of  the  oonntry.  This  is  trae  in  some  instanees,  and  it  has 
been  suggested  in  jnstifioation  of  it  that  the  interest,  being  payable  at 
their  treasuries,  is  under  their  control,  the  money  designated  for  it 
being  within  their  jurisdiction  when  set  apart  for  the  debtor,  who 
must  in  person  or  by  agent  enter  the  country  to  receive  it.  That  pre- 
sents a  case  different  from  the  one  before  us  in  this — ^that  here  the 
interest  is  payable  abroad,  and  the  money  never  becomes  the  prop-^ 
erty  of  the  debtor  until  actually  paid  to  him  there.  So,  whether  we 
speak  of  the  obligation  of  the  company  to  the  holder  of  the  coupons,, 
or  the  money  paid  in  its  fulfillment,  it  is  held  abroad,  not  being,  in 
either  case,  within  the  jurisdiction  of  the  United  States.  And  with 
reference  to  the  taxation  of  the  interest  on  public  debts,  Mr.  Philli« 
more,  in  his  Treatise  on  International  Laws,  says : 

^It  may  be  quite  right  that  a  person  having  an  income  accruing  from 
money  lent  to  a  foreign  state  should  be  taxed  by  his  own  country  on  his  in- 
come derived  from  this  source;  and  if  his  own  country  impose  an  income  tax 
it  is,  of  course,  a  convenience  to  all  parties  that  the  government  which  is  to 
receive  the  tax  should  deduct  it  from  the  debt  which,  in  this  instance^  that 
government  owes  to  the  payer  of  the  tax,  and  thus  avoid  a  double  process; 
hut  a  foreigner^  not  resident  in  the  state,  U  not  liiible  to  be  taxed  by  the  state; 
and  it  seems  unjust  to  a  foreign  creditor  to  make  use  of  the  machinery  which, 
on  the  ground  of  convenience,  is  applied  in  the  cases  of  domestic  creditors,  in 
order  to  subject  him  to  a  tax  to  which  he  is  not  on  principle  liable.'*  YoL  2. 
pp.  14, 15. 

Here,  also,  is  a  further  difference :  the  tax  here  is  laid  upon  the 
interest  due  on  private  contracts.  As  observed  by  counsel,  no  other 
government  has  ever  imdertaken  to  tax  the  income  of  subjects  of  an- 
other nation  accruing  to  them  at  their  own  domicile  upon  property 
held  there,  and  arising  out  of  ordinary  business,  or  contracts  between 
individuals.  h 

*This  case  is  decided  upon  the  authority  of  Railroad  Co.  v.  Collector,* 
100  U.  S.  595,  and  the  doctrines  from  which  I  dissent  necessarily 
flow  from  that  decision.  When  that  decision  was  announced  I  was 
apprehensive  that  the  conclusions  would  follow  which  I  now  see  to 
be  inevitable.  It  matters  not  what  the  interest  may  be  called,  whether 
classed  among  gains  and  profits,  or  covered  up  by  other  forms  of  ex- 
pression, the  fact  remains,  the  tax  is  laid  upon  it,  and  that  is  a  tax 
which  comes  from  the  party  entitled  to  the  interest — here,  a  non-res- 
ident alien  in  England,  who  is  not,  and  never  has  been,  subject  to 
the  jurisdiction  of  this  country.  In  that  case  the  tax  is  called  an  ex- 
cise on  the  business  of  the  class  of  corporations  mentioned,  and  ii 
held  to  be  laid,  not  on  the  bondholder  who  receives  the  interest,  but 
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upon  the  earnings  of  the  corporations  which  pay  it.  How  can  a  tax 
on  the  interest  to  be  paid  be  called  a  tax  on  the  earnings  of  the  cor- 
poration if  it  earns  nothing — ^if  it  borrows  the  money  to  pay  the  in- 
terest? How  can  it  be  said  not  to  be  a  tax  upon  the  income  of  the 
bondholder  when  out  of  his  interest  the  tax  is  deducted?  That  case 
was  not  treated  as  one,  the  disposition  of  which  was  considered  im- 
portant, as  settling  a  rule  of  action.  The  opening  language  of  the 
opinion  is :  "As  the  sum  in  this  suit  is  small  and  the  law  under  which 
the  tax  in  question  has  long  since  been  repealed,  the  case  is  of  little 
consequence  as  regards  any  principle  involved  in  it  as  a  future  rule 
of  action.''  But  now  it  is  invoked  in  a  case  of  great  magnitude,  and 
many  other  similar  cases,  as  we  are  informedi  are  likely  soon  to  be 
before  us;  and,  though  it  overrules  repeated  and  solemn  adjudica- 
tions rendered  after  full  argument  and  mature  deliberation ;  though 
it  is  opposed  to  one  of  the  most  important  and  salutary  principles  of 
public  law,  it  is  to  be  received  as  conclusive,  and  no  further  word 
from  the  court,  either  in  explanation  or  justification  of  it,  is  to  be 
heard.  I  cannot  believe  that  a  principle  so  important  as  the  one  an- 
nounced here,  and  so  injurious  in  its  tendencies,  so  well  calculated 
to  elicit  unfavorable  comment  from  the  enlightened  sentiment  of  the 
civilized  world,  will  be  allowed  to  pass  unchallenged,  though  the 
court  is  silent  upon  it. 
I  think  the  judgment  should  be  affirmed. 


<106  U.  S.  154) 

The  Nevada  v.  Quick  and  others. 

(November  27, 1882.) 

Collision  at  Slip— FAiiin>— Makagxment  of  PowsBruL  Machinu. 

An  ocean  steamer,  starting  from  a  crowded  slip,  the  motion  of  her  propeller  caused 
a  canal-boat  to  break  her  fastenings  and  swing  around  against  the  propeller, 
whereby  she  was  sunk.  HMj  that  the  steamer  was  in  fault  for  not  having  a 
lookout  at  her  stem,  by  whom  the  perU  of  the  canal-boat  could  have  been  seen 
in  time  to  stop  the  propeller  and  prevent  the  collision. 

ft  towage  is  necessary  to  extricate  a  large  steamer  from  a  crowded  slip  or  harbor 
without  injury  to  other  vessels,  it  should  be  employed. 

Although  powerful  machines,  like  those  of  steamers  and  locomotives,  may  produce 
incidental  inconveniences  for  which  there  is  no  remedy,  yet  they  should  be  so 
managed  and  operated  aa  to  do  the  least  possible  injury  consistent  with  their 
jubstantial  usefulness. 
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Those  In  charge  of  the  ciftial-boat,  in  this  case,  having  done  all  that  reasonable 
pmdence  required  of  thenii  bj  properlj  fastening  their  boat,  wei*e  held  free 
from  blame. 

Appeal  from  the  Gironit  Court  of  the  United  States  for  the  South* 
em  District  of  New  Tork. 

S.  P.  Na$h,  for  appellants. 

22.  2>.  Benedict,  for  libelants. 

Bbadlet,  J.  This  case  arises  upon  a  libel  filed  in  the  district  court 
for  the  southern  district  of  New  Tork  by  S.  J.  Quick,  master  and 
owner  of  the  canal-boat  Eate  Green,  for  himself  and  for  F.  A.  Mc- 
Enight,  against  the  steam-ship  Nevada  in  a  cause  of  collision.  The 
libel  alleges  that  McEnight  was  invested  by  subrogation,  or  other- 
wise, with  the  interest  of  the  Western  Insurance  Company  of  Buffalo, 
who  were  insurers  of  8,100  bushels  of  com,  the  cargo  of  the  Eate 
Oreen  at  the  time  of  the  collision ;  that  on  the  twenty-seventh  of  Sep-S 
tember,  1871,  while  the*boat  was  lying  securely  fastened  in  a  slip  in^ 
New  York  city,  between  piers  No.  46  and  No.  47  on  the  North  river, 
the  Nevada,  which  had  been  moored  in  the  same  slip  on  the  north 
side  of  pier  No.  46,  proceeded  on  her  way  to  sea,  and  carelessly  and 
negligently  ran  into  and  stmck  the  Eate  Green  with  her  propeller, 
causing  her  to  sink,  whereby  she  was  greatly  injured  and  the  cargo 
was  destroyed,  resulting  in  a  total  damage  of  $12,000.  The  Liver- 
pool &  Great  Westem  Steam  Company  appeared  as  claimants  of  the 
Nevada,  and  answered  the  libel,  setting  up  that  the  collision  was  oc- 
casioned solely  by  the  carelessness  and  negligence  of  the  master  and 
crew  of  the  Eate  Green.  McEnight  filed  a  petition  for  leave  to  in- 
tervene, setting  forth  his  interest  in  the  cargo,  to-wit,  that  it  had  been 
insured  by  the  Westem  Insurance  Company,  which  became  liable  for 
and  paid  the  full  value  thereof  to  the  owners,  and  afterwards  became 
bankrupt,  and  at  the  sale  of  its  assets,  he,  McEnight,  became  the 
purchaser  of  its  claims  arising  from  the  loss  and  destruction  of  said 
cargo.  He  was  allowed  to  intervene  accordingly.  Proofs  being  taken, 
a  decree  was  made  by  the  district  court  that  the  libelants  recover 
their  damages  and  costs  against  the  Nevada,  and  it  was  referred  to  a 
commissioner  to  ascertain  the  amount  of  damage.  The  commissioner 
reported  that  the  damage  done  to  the  Eate  Green,  her  furniture,  loss 
of  freight,  and  interest,  amounted  to  $4,289.72;  and  that  the  dam- 
age to  the  cargo,  with  interest,  was  $8,109.64.  A  decree  was  made 
for  these  sums  with  costs.  Upon  appeal  to  the  circuit  court  this  de- 
cree was  affirmed^  and  a  new  decree  was  entered  Tincluding  interest 
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to  the  date  of  the  decree)  in  favor  of  Quick  for  tbe  snm  of  $4,577.65, 
besides  costs;  and  in  favor  of  McEnigbt  for  tbe  sum  of  $8,653.98, 
besides  his  costs.  Tbe  owners  of  tbe  Nevada  have  appealed  from  this 
decree.  So  far  as  relates  to  Quick,  tbe  owner  of  the  Kate  Green, 
under  the  recent  ruling  of  this  court  in  tbe  case  of  Ex  parte  BaL 
Jgtimore  <k  Ohio  R.  Co.  ante^  35,  the  appeal  must  be  dismissed;  as  to 
TMcKnight,  it  is  necessary  to  examine  the  case  at  large.*  The  cir- 
cuit court  found  the  facts  in  detail,  of  which  it  is  sufficient  to  state, 
that  about  3  o'clock  p.  m.,  September  27,  1871,  tbe  propeller  steam- 
ship Nevada,  belonging  to  one  of  tbe  regular  lines  between  New 
York  and  Liverpool,  was  lying  alongside  of  pier  No.  46,  in  the  slip 
between  that  pier  and  pier  No.  47,  on  the  North  river,  Now  York, 
about  to  start  on  her  voyage  to  Liverpool.  She  had  been  adver- 
tised to  start  at  that  hour,  had  rung  her  bells  and  blown  her  whistle 
several  times,  and  her  signals  for  starting  were  flying  at  mast-bead. 
At  that  instant,  before  her  screw  was  put  in  motion,  a  steam-tng  en- 
tered the  slip  with  the  canal-boat  Kate  Green  in  tow,  and  placed  her 
alongside  of  another  canal-boat,  the  C.  H.  Hart,  lying  fastened  to  a 
grain  elevator,  which  was  in  turn  fastened  to  tbe  steam-ship  Scotia, 
lying  alongside  pier  No.  47,  on  tbe  north  side  of  the  slip.  The  mas- 
ter and  steersman  of  the  Kate  Green,  which  lay  about  60  feet  from 
the  Nevada,  instantly  made  her  fast  to  tbe  Hart,  and  at  that  moment 
tbe  propeller  of  the  Nevada  began  to  revolve,  and  produced  a  suction 
and  commotion  of  tbe  water  which  caused  the  G.  H.  Hart  to  break 
her  fastenings,  and  the  Kate  Green  to  swing  around  under  tbe  stem 
of  the  Nevada,  where  she  was  struck  by  tbe  propeller  and  sunk,  and 
much  injured,  and  her  cargo  was  lost.  She  was  not  seen  from  the 
Nevada  when  she  came  in,  and  no  special  notice  was  given  to  her 
that  the  Nevada  was  about  to  leave,  and  those  in  charge  of  her  bad 
no  actual  knowledge  of  the  fact  until  the  propeller  of  the  Nevada  be- 
gan to  move.  As  soon  as  she  began  to  swing  around  her  master 
called  loudly  to  the  Nevada  to  stop  her  propeller,  but  he  was  not 
heard,  or,  if  heard, not  heeded.  The  court  further  found  as  follows: 
"(10)  No  one  on  board  of  the  Nevada  knew  of  the  parting  of  the  Hart's 
lines,  or  of  the  swinging  of  the  Green,  or  of  the  accident,  until  after  they  ar- 
rived in  Liverpool.  If  a  man  liad  looked  from  her  deck  over  her  side  into 
the  slip,  he  could  not  have  failed  to  see  what  was  going  on  all  the  time,  from 
the  first  movement  of  the  propeller,  and  before,  until  she  got  out. 
£  *'  (11)  There  was  an  abundance  of  time  after  the  breaking  of  the  fiistenings 
•  of  the  Hart,  and  after  the  Green  began  to^swing,  and  after  the  hail  of  her 
master,  to  have  stopped  the  propeller,  before  the  collision. 
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^  (12)  The  report  of  the  oommissioner  as  to  the  damages  Is  warranted  by 
the  eyidence,  and  the  libelant  McEnight  was  the  owner  of  the  daim  for  dam- 
ages when  the  libel  was  filed/* 

The  conolusions  of  law  found  by  the  circuit  court  were  as  follows: 

«*  (1)  The  Nevada  was  in  fault  for  not  keeping  a  sufficient  lookout  aft  and 
on  the  side  next  the  slip,  and  in  not  seeing  the  Kate  Green  when  she  came  in, 
or  as  she  swung  over,  and  in  not  stopping  the  propeller  in  time  to  avoid  the 
collision. 

'*  (2)  The  Kate  Green,  under  the  peculiar  circumstances  in  which  she  was 
placed,  was  not  in  fault 

*«  (8)  The  libelants  are  entitled  to  recover  the  damages  reported  bj  the  com- 
missioner/* 

It  seems  hardly  necessary  to  do  more  than  to  state  the  case  as  the 
facts  are  found  by  the  court  in  order  to  decide  it.  The  Eate  Green 
came  into  the  slip,  it  is  true,  at  the  time  the  Nevada  was  about  to 
leave;  and  those  in  charge  of  her  ought  to  have  known  this  fact  from 
the  ringing  of  the  Nevada's  bells  and  her  visible  signals  for  starting. 
But  supposing  they  did  know  it,  what  more  could  they  do  than  they 
did  do?  They  immediately  made  fast  to  the  C.  H.  Hart,  which  was 
also  made  fast  to  the  ship  lying  at  the  north  pier.  It  was  reasonable 
for  them  to  suppose  that  the  fastening  of  the  Hart  was  secure. 
They  could  not  know  that  it  would  break.  It  was  that  break  which 
set  them  adrift,  subject  to  the  suction  caused  by  the  motion  of  the 
Nevada's  propeller.  Their  own  fastenings  were  sufficient.  We  do 
not  see  how  the  court  could  find  otherwise  than  that  they  were  free 
from  fault  or  negligence.  Perhaps  they  might  have  done  something 
else  which  would  have  been  better.  The  event  is  always  a  great 
teacher.  They  might  have  staid  out  in  the  river  and  not  entered  the 
slip ;  or,  having  entered,  they  might  have  gone  back  to  the  bulk-head 
and  staid  there  till  the  Nevada  left.  But  these  possibilities  are  not 
the  criteria  by  which  they  are  to  be  judged.  The  question  is,  did 
they  do  all  that  reasonable  prudence  required  them  to  do  under  the 
circumstances?  And  this  question,  we  think,  must  be  answered  in 
the  affirmative.  S 

*Then,  how  is  it  with  the  Nevada?  Did  those  on  board  of  her  do* 
all  that  was  reasonably  required  of  them?  It  is  significantly  asked 
by  her  counsel,  whether  a  steam-ship  is  to  be  precluded  from  the  use 
of  her  own  means  of  locomotion?  Must  she  be  subjected  to  the  in- 
convenience and  expense  of  employing  a  tug  to  tow  her  out  into  open 
water?  That  does  not  necessskrily  follow.  If,  indeed,  the  action  of 
her  propellera  is  such  as  to  cause  unavoidable  injury  to  other  craft 
in  a  crowded  harbor,  or  in  a  confined  space  like  that  of  a  slip  or  dock 
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used  by  vessels  of  every  kind,  she  might  be  justly  required  to  find 
other  means  of  moving  in  a  position  involving  so  macb  peril.     This 
is  no  more  than  is  required  in  analogous  cases.     Bailroad  companies 
are  compelled  to  slacken  the  speed  of  their  trains  in  passing  through 
cities,  and  are  often  either  prohibited  from  using  ordinary  locomotive- 
engines  in  the  more  public  streets,  or  required  to  guard  their  tracks 
by  means  of  gates,  bars,  or  fences,  in  order  to  prevent  accidents  and 
collisions.     Incidental  inconveniences,  it  is  true,  attach  to  the  use  of 
many  of  the  great  improvements  of  the  age;  inconveniences  which 
must  be  submitted  to  in  order  that  the  public  may  have  the  benefit 
of  those  improvements.    Almost  every  new  machine  inflicts  loss  ot 
employment  upon  some  portion  of  the  laboring  class,  which  are  thus 
obliged  to  seek  other  fields  of  industry.     Steam-boats  have  taken  the 
place  of  sailing  vessels;  railroads  have  interfered  with  steam -boats, 
and  have  rendered  useless  thousands  of  stage  coaches,  and  the  appli- 
ances connected  with  them.     The  vast  power  and  speed  of  the  mod- 
em locomotive-engine,  carrying  its  thousand  passengers,  or  its  hun- 
dreds of  tons  of  merchandise,  require  the  private  carriage  and  the 
country  team  to  await  its  passage  and  give  it  the  right  of  way.     The 
large  steamer  which  navigates  our  rivers  creates  an  agitation  of  the 
v^aters  which  cannot  be  prevented  without  staying  its  speed  and  crip- 
pling its  usefulness,  and  which  requires  from  smaller  vessels  in  its 
neighborhood  increased  attention  and  care  to  avoid  being  foundered 
or  injured.     Horse  railroads  in  cities  incumber  the  streets  with  their 
iron  tracks  and  render  the  passage  of  private  vehicles  more  difficult 
and  dangerous.     But  while  these  incidental  and  unavoidable  incon- 
g  leniences  must  be  submitted  to  in  order  that  the  greater  benefit  de- 
•  rived  from*the  new  improvements  may  be  enjoyed,  there  still  remains 
the  duty  of  so  managing  and  operating  them  as  to  do  the  least  pos- 
sible injury  consistent  with  the  fair  attainment  of  their  substantial 
benefits.     The  ocean  steamer  is  one  of  the  great  inventions  of  the 
century,  and  one  of  the  advanced  instrumentalities  of  modern  civil- 
ization; but  while  it  may  freely  exercise  its  powerful  propeller  and 
sport  its  leviathan  proportions  on  the  ocean  or  in  deep  and  open 
waters,  it  is  justly  required  to  observe  extraordinary  care  and  watch- 
fulness when  surrounded  by  feebler  craft  in  a  crowded  harbor.  Under 
some  circumstances,  and  within  a  limited  space,  it  may  even  be  re- 
quired to  dispense  with  the  use  of  its  ordinary  means  of  locomotioni 
and  resort  to  the  employment  of  towage  or  other  safe  and  quiet 
means  of  changing  its  position  and  effecting  its  necessary  movements* 
Such  a  modification  of  the  use  of  its  power,  when  absolntely  required 
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for  the  safety  of  other  vessels  rightfully  located  in  its  vicinity,  would 
produce  no  material  diminution  of  its  efficiency  in  the  accomplish- 
ment of  its  principal  design. 

However,  we  do  not  mean  to  say  that,  in  the  application  of  these 
principles  to  the  present  case,  it  was  the  duty  of  the  Nevada  to  re- 
mit the  use  of  her  propeller  in  leaving  her  place  in  the  slip  where  she 
lay.  The  court  does  not  find  her  in  fault  for  using  it»  but  for  not  having 
a  lookout  at  her  stem,  and  on  the  side  next  to  the  slip,  who  could 
have  seen  the  breaking  away  of  the  Hart  and  Kate  Green  from  their 
fastenings,  and,  by  giving  timely  alarm,  could  have  averted  the  dis- 
aster by  a  momentary  stopping  of  the  Nevada's  engine.  In  such  a 
place,  and  in  the  midst  of  such  a  crowd  of  vessels  as  then  filled  the 
slip,  since  she  did  put  her  propeller  in  motion,  she  was  bound  to  use 
the  utmost  caution  and  circumspection  in  order  to  avoid  doing  injury. 
The  least  that  could  be  expected  of  her  was  a  constant  lookout  at 
every  part.  But  the  court  finds  that  "no  one  on  board  the  Nevada 
knew  of  the  parting  of  the  Hart's  lines,  or  of  the  swinging  of  the  Green, 
or  of  the  accident,  until  after  they  arrived  at  Liverpool.  If  a  man  had 
looked  from  her  deck  over  her  side  into  the  slip,  he  could  not  have 
failed  to  see  what  was  going  on  all  the  time,  from  the  first  movement 
of  the  propeller,  and  before,  until  she  got  out."  And  the  court  fur-S 
ther  finds  that  "there^as  abundant  time  after  the  breaking  of  the* 
fastenings  of  the  Hart,  and  after  the  Green  began  to  swing,  and  after 
the  hail  of  her  master,  to  have  stopped  the  propeller  before  the  collis- 
ion.- 

This,  as  it  seems  to  us,  settles  the  case  and  amply  justifies  the  con- 
clusion of  law  made  by  the  court  below,  that  "the  Nevada  was  in 
fault  for  not  keeping  a  sufficient  lookout  aft  and  on  the  side  next  the 
slip,  and  in  not  seeing  the  Kate  Green  when  she  came  in,  or  as  she 
swung  over,  and  in  not  stopping  the  propeller  in  time  to  avoid  the 
collision."  In  view  of  the  principles  tO' which  we  have  adverted,  and 
which  ought  to  control  this  case,  no  other  conclusion  could  have  been 
reached. 

We  see  no  error  in  the  decree  of  the  circuit  court,  and  it  is  there- 
fore affirmedi  with  interest  and  costs. 
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(106  U.  S.  196) 

United  States  v.  Lee* 

Eaufman  and  another  r.  Same. 

(December  4, 1882.) 

GovEnmnsNT— Not  Liable  to  Suit — Limttattons  of  Rule. 

The  doctrine  that  the  United  States  cannot  be  sued  as  a  party  defendant  in  any 
court  whatever,  except  whore  congress  has  provided  for  such  suit,  cxaniiued 
aad  reaffirmed,  and  the  nature  of  this  exemption  considered. 

This  exemption  is,  however,  limited  to  suits  against  the  United  States  directly  and 
by  name,  and  cannot  be  successfully  pleaded  in  favor  of  otHcers  and  agents  of 
the  United  States  when  sued  by  private  persons  for  property  in  their  posses- 
sion  as  such  officers  and  agents. 

In  such  cases  a  court  of  competent  Jurisdiction  over  the  parties  before  it  may  in- 
quire into  the  lawfulness  of  the  possespion  of  the  United  States  as  held  by  such 
officers  or  agents,  and  give  Judgment  according  to  the  result  of  tliat  inquiry. 

The  difference  in  the  essential  features  of  a  monarchial  and  republican  form  of  gov- 
ernment renders  the  decisions  of  the  English  courts  on  this  subject  of  but  little 
▼alue  as  precedents,  while  an  examination  of  numerous  decisions  of  this  court, 
from  its  organization  under  the  constitution  to  the  present  day,  establishes  the 
foregoing  proposition. 

The  constitutional  provisions  that  no  person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law,  nor  private  property  taken  for  public  use 
without  Just  compensation,  arc  intended  as  limitations  upon  the  power  of  the 
government  in  its  dealings  with  the  citizen,  and  relate  to  that  class  of  rights 
whose  protection  is  peculiarly  within  the  province  of  the  judicial  branch  of  the 
government. 

In  regard  to  the  life  and  liberty  of  the  citizen,  the  courts  have  so  often  exercised 
the  power  by  writ  of  habeas  carpus  that  there  remains  no  question  about  their 
right  to  do  so.  The  cases  here  examined  show  that  they  are  equally  bound  to 
give  remedy  for  unlawful  invasion  of  rights  of  property  by  officers  of  any 
branch  of  the  government 

The  evils  which  It  is  suggested  may  arise  from  interference  of  state  or  other  courts 
with  the  exercise  of  powers  essential  to  government,  are  illusory,  and  are  in- 
significant in  comparison  with  the  proposition  that  no  relief  can  be  granted 
when  it  is  asserted  that  the  United  States  has  authorized  the  wrong. 

Such  suits,  if  commenced  elsewhere,  are  by  existing  laws  always  removable  into  a 
court  of  the  United  States,  in  which  injustice  to  the  government  will  neither 
be  presumed  nor  permitted. 

On  the  trial  of  the  present  case  before  the  Jury  the  title  relied  on  by  defendants  was 
a  certificate  of  sale  of  the  land  to  the  United  States  by  the  commissioners  under 
the  act  of  congress  for  the  collection  of  direct  taxes,  and  the  certificate  was 
impeached  because  of  the  refusal  of  the  commissioners  to  permit  the  owner  to 
pay  the  tax,  with  interest  and  costs,  before  the  day  of  sale,  by  an  agent,  or  in 
any  other  way  than  by  payment  in  person. 

The  cases  of  Bennett  v.  Hunter,  9  Wall.  324;  Taeey  v.  Irtoin,  18  Wall.  549:  and  At- 
wood  V.  WeeiM,  99  U.  S.  183,  re-examined,  and  the  principle  they  establish 
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held  to  apply  to  a  purchase  bj  the  Un!ted  States  as  well  as  by  a  private  person^ 
namely,  that  when  the  commissioners  had  established  a  uniform  rule  that  they 
would  receive  such  t3xes  from  no  one  but  the  owner  in  person,  it  avoids  such 
sale,  and  a  tender  is  unnecessary,  since  it  would  be  of  no  avail. 

In  Error  to  the  Circait  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia. 

Solicitor  Oeneral  Phillips  and  IF.  WiUoughhyy  for  plaintiflF  in  error. 

S.  F.  Beachf  Leigh  R.  Paige,  Wm.  J.  Robertson^  Francis  L.  Smith, 
and  W.  D.  Shipman,  for  defendant  in  error. 

MiLiiEB,  J.  These  are  two  writs  of  error  to  the  same  judgment, 
one  prosecuted  by  the  United  States,  eo  nomine,  and  the  other  by  theg 
attorney  general  of  the  United  States  in  the  names  of  Frederick  Eauf-S* 
man  and  Bichard  P.  Strong,  the  defendants  against  whom  judgment 
was  rendered  in  the  circuit  court.  The  action  was  originally  com- 
menced in  the  circuit  court  for  the  county  of  Alexandria,  in  the  state 
of  Virginia,  by  the  present  defendant  in  error,  against  Kaufman  and 
Strong  and  a  great  number  of  others,  to  recover  possession  of  a  parcel  ol 
land  of  about  1,100  acres,  known  as  the  Arlington  estate.  It  was  an 
action  of  ejectment  in  the  form  prescribed  by  the  statutes  of  Vir- 
ginia, under  which  the  pleadings  are  in  the  names  of  the  real  par- 
ties plaintiff  and  defendant.  As  soon  as  the  declaration  was  filed  in 
that  court  the  case  was  removed  into  the  circuit  court  of  the  United 
States  by  writ  of  certioraH,  where  all  the  subsequent  proceedings 
took  place.  It  was  tried  by  a  jury,  and  during  the  progress  of  the 
trial  an  order  was  made,  at  the  request  of  the  plaintiff,  dismissing  the 
suit  as  to  aQ  of  the  defendants  except  Kaufman  and  Strong.  Against 
each  of  these  a  judgment  was  rendered  for  separate  parcels  of  the 
land  in  controversy,  namely,  against  Kaufman  for  about  200  acres  of 
it,  constituting  the  national  cemetery  and  included  within  its  walls, 
and  against  Strong  for  the  remainder  of  the  tract,  except  17  acres  in 
the  possession  of  Maria  Syphax.  As  the  United  States  was  not  a 
party  to  the  suit  below,  and,  while  defending  the  action  by  its  proper 
law  officers,  expressly  declined  to  submit  itself  as  a  defendant  to  the 
jurisdiction  of  the  court,  there  may  exist  some  doubt  whether  it  has 
a  right  to  prosecute  the  writ  of  error  in  its  own  name;  but  as  the 
judgment  against  Kaufman  and  Strong  is  here  on  their  writ  of  error, 
and  as  under  that  writ  all  the  questions  are  raised  which  can  be 
raised  under  the  other,  their  writ  being  prosecuted  in  the  interest  of 
the  United  States,  and  argued  here  by  the  solicitor  general,  the  point 
is  immaterial,  and  the  question  has  not  been  mooted.  The  first  step 
▼.1—16 
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taken  in  the  case,  after  it  came  into  the  cironit  conrt  of  the  United 
States,  was  the  filing  in  the  olerk's  office  of  that  court  of  the  following 
m  paper  by  the  attorney  general : 

•  ''George  W.  C.  Lee  v.  Frederick  Kaufman,  R.  P.  Strongs  and  others.  (In  eject- 
ment.) 
"And  now  comes  the  attorney  general  of  the  United  States  and  suggests  to 
the  court  and  gives  it  to  understand  and  be  informed  (appearing  only  for  the 
purpose  of  this  motion)  that  the  property  in  controversy  in  this  suit  has  been 
for  more  than  10  years  and  now  is  held,  occupied,  and  possessed  by  the  United 
States,  through  its  officers  and  agents,  charged  in  behalf  of  the  government 
of  the  United  States  with  the  control  of  the  property,  and  who  are  in  the 
actual  possession  thereof,  as  public  property  of  the  United  States,  for  public 
uses,  in  the  exercise  of  their  sovereign  and  constitutional  powers,  as  a  mili- 
tary station,  and  as  a  national  cemetery  established  for  the  burial  of  deceased 
soldiers  and  sailors,  and  known  and  designated  as  the  ^Arlington  Cemetery,' 
and  for  the  uses  and  purposes  set  forth  in  the  certificate  of  sale,  a  copy  of 
which,  as  stated  and  prepared  by  the  plaintiff,  and  which  is  a  true  copy 
thereof,  is  annexed  hereto  and  filed  herewith,  under  claim  of  title,  as  appears 
by  the  said  certificate  of  sale,  and  which  was  executed,  delivered,  and  recorded 
as  therein  appears. 

"Wherefore,  without  submitting  the  rights  of  the  government  of  the 
United  States  to  the  jurisdiction  of  the  court,  but  respectfully  insisting  that 
the  court  has  no  jurisdiction  of  the  subject  in  controversy,  he  moves  that  the 
declaration  in  said  suit  be  set  aside,  and  all  the  proceedings  be  stayed  and  dis- 
missed, and  for  such  other  order  as  may  be  proper  in  the  premises. 

"Chas.  Devens,  Atty.  Gen.  U.  S." 

The  plaintiff  demnn*ed  to  this  suggestion,  and,  on  hearing,  the 
demurrer  was  sustained.  The  case  was  thereupon  tried  before  a  jury 
on  the  general  issue  pleaded  by  defendants  Kaufman  and  Strong,  in 
the  course  of  which  the  question  raised  by  this  suggestion  of  the 
attorney  general  was  again  presented  to  the  court  by  prayers  for 
instruction,  which  were  rejected,  and  exceptions  taken. 

The  plaintiff  offered  evidence  establishing  title  in  himself  by  the 
will  of  his  grandfather,  George  Washington  Parke  Curtis,  who  de- 
g  vised  the  Arlington  estate  to  his  daughter,  the  wife  of  Gen.  Bobert 
TE.  Lee,  for  life,  and  after  her  death  to  the^plaintiff.  This,  with  the 
long  possession  under  that  title,  made  a  prima  facie  right  of  recovery 
in  plaintiff.  The  title  relied  on  by  defendants  was  a  tax-sale  certifi- 
cate made  by  the  commissioners  appointed  under  the  act  of  congress 
of  June  7,  1862,  '*for  the  collection  of  direct  taxes  in  the  insurrec- 
tionary districts  within  the  United  States,"  as  amended  by  the  act  of 
February  6,  1863.  At  this  sale  the  land  was  bid  in  by  said  com- 
missioners for  the  United  States,  and  a  certificate  of  that  fact  was 
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giym  by  these  commiBsioners  and  introdnoed  on  the  trial  as  eyidenoe 
by  defendants.  If  this  sale  was  a  valid  sale,  and  the  oertifloate  con* 
yeyed  a  valid  title*  then  the  title  of  plaintiff  was  thereby  divested, 
and  he  could  not  recover.  If  the  proceedings  evidenced  by  the  tax 
sale  did  not  transfer  the  title  of  the  property  to  the  United  States, 
then  it  remained  in  the  plaintiff,  and,  so  far  as  the  question  of  title 
was  concerned,  his  recovery  was  a  rightful  one. 

We  have  then  two  qnestionB  presented  to  the  court  and  jury  below, 
and  the  same  questions  arise  in  this  court  on  the  record :  (1)  Gould 
any  action  be  maintained  against  the  defendants  for  the  possession  of 
the  land  in  controversy  under  the  circumstances  of  the  relation  of 
that  possession  to  the  United  States,  however  clear  the  legal  right  to 
that  possession  might  be  in  plaintiff?  (3)  If  such  an  action  could  be 
maintained,  was  the  prima  facie  title  of  plaintiff  divested  by  the 
tax  sale  and  the  certificate  given  by  the  commissioners  ?  It  is  be* 
lieved  that  no  division  of  opinion  exists  among  the  members  of  this 
court  on  the  proposition  that  the  rulings  of  law  under  which  the  lat- 
ter question  was  submitted  by  the  court  to  the  jury  was  sound,  and 
that  the  jury  were  authorized  to  find,  as  they  evidently  did  find,  that 
the  tax  certificate  and  the  sale  which  it  recited  did  not  divest  the 
plaintiff  of  his  title  to  the  property. 

For  this  reason  we  will  consider  first  the  assignment  of  errors  on 
that  subject.  No  substantial  objection  is  seen  on  the  face  of  the  cer- 
tificate to  its  validity,  and  none  has  been  seriously  urged.  It  was  ad-S 
mitted  in  evidence  by  the  (ourt,  and,  unless  impeached  by*extrinsic*  ^ 
evidence  offered  by  the  plaintiff,  it  defeated  his  title.  When  this  tax 
salcf  was  made  the  act  of  February  6,  1868,  which  amended  the 
original  act  of  June  7,  1862,  by  substituting  a  new  section  7  for  that 
of  the  former,  was  in  force.  It  declares  that  the  certificate  of  the 
commissioners  given  to  the  purchaser  at  such  sale  ''shall  be  received 
in  all  courts  and  places  as  prima  facie  evidence  of  the  regularity  and 
validity  of  said  sale,  and  of  the  title  of  the  said  purchaser  or  pur- 
chasers under  the  same;"  and  that  it  "shall  only  be  affected  as  evi- 
dence of  the  regularity  and  validity  of  sale  by  establishing  the  fact 
that  said  property  was  not  subject  to  taxes,  or  that  the  taxes  had 
been  paid  previous  to  sale,  or  that  the  property  had  been  redeemed 
according  to  the  provisions  of  this  act."  It  is  in  reference  to  the 
clause  which  permits  the  certificate  to  be  impeached  by  showing  that 
the  taxes  had  been  paid  previous  to  sale  that  the  plaintiff  in  the 
present  case  introduced  evidence.  This  court  has  in  a  series  of  cases 
established  the  proposition  that  where  the  commissioners  refused  to 


Digitized  by 


Google 


M4  BxmaMM  ooubt  BDoam. 

receive  snoh  taxes,  their  action  in  thus  preyenting  payment  was  the 
eqaivalent  of  payment  in  its  effect  upon  the  certificate  of  sale.  Ben- 
nett  Y.  Hunter,  9  Wall.  836;  Taeey  y.  Irwin^  18  Wall.  549;  Atwood 
v.  Weems,  99  U.  S.  183.  There  are  exceptions  to  the  mling  of  the 
court  on  the  admission  of  evidence,  and  instructions  to  the  jury  given 
and  refused  on  this  subject,  which  are  made  the  foundation  of  several 
assignments  of  error. 

.  All  that  is  necessary  to  be  considered  in  this  matter  is  presented 
in  the  instructions  granted  and  refused.  The  point  in  issue  is  fairly 
raised  by  the  following,  given  at  the  request  of  plaintiff,  and  against 
the  objection  of  defendants : 

**  If  the  jury  believe  from  the  evidence  that  the  commissioners,  prior  to  Jan- 
uary 11, 1864,  established,  announced^  and  uniformly  followed  a  general  rule, 
under  which  they  refused  to  receive  on  property  which  had  been  advertised 
for  Bale  from  any  one  but  the  owner,  or  a  party  in  interest,  in  person,  when 
o  offered,  the  amount  chargeable  upon  said  property  by  virtue  of  the  said  acts  of 
?  congress,  then  said  rule  dispensed  with  thsTnecessily  of  a  tender,  and  in  the 
absence  of  proof  to  the  contrary  the  law  presumes  that  said  amount  would 
have  been  paid,  and  the  court  instructs  the  Jury  that,  upon  such  a  state  of 
facts,  the  sale  of  the  property  in  controversy,  made  on  the  eleventh  day  of  Jan- 
nary,  1864,  was  unauthorized,  and  conferred  no  title  on  the  purchaser;**  and 
by  instructions  six  and  seven,  given  at  the  request  of  defendants,  in  the  fol- 
lowing language: 

**  6.  The  burden  of  proof  is  upon  the  plaintiff  to  establish  the  tact  that  the 
tax  commissioners,  before  the  sale  of  this  property,  made  a  general  rule  not  to 
receive  taxes  except  from  the  owner  in  person  after  the  advertisement  and 
before  the  sale;  and  if  the  Jury  believe  that  onljr  two  such  instances  occurred 
before  the  sale  of  this  property,  and  if  there  is  no  evidence  that  the  other  two 
commissioners,  or  either  of  them,  ever  acted  under  such  rule  or  practice,  exQfBpt 
Commissioner  Hawxhurst,  or  that  they  or  either  of  them  ever  concurred  in 
such  action  before  the  sale  of  this  property,  then  the  said  two  instances  in 
which  Mr.  Hawxhurst  alone  acted  do  not  establish  the  said  practice  by  the 
board  of  commissioners  before  the  sale  of  this  property  in  a  sufficient  manner 
to  render  the  certificate  of  sale  of  this  property  invalid. 

**  7.  In  order  to  establish  a  general  practice  or  rule  of  the  board  of  commis- 
sioners not  to  receive  taxes  except  from  the  owner  in  person,  after  advertise- 
ment and  before  sale,— before  the  date  of  the  sale  of  the  property  in  controversy,— 
the  Jury  must  find  from  evidence  produced  on  this  trial  that  a  majority  of  such 
board  adopted  such  practice  or  rule,  or  concurred  therein,  before  the  date  of 
the  sale  of  this  property,  and,  in  the  absence  of  proof  to  the  contrary,  the  law 
presumes  that  a  majority  of  such  board  did  not  adopt  such  practice  or  nile^  <» 
concur  therein  before  such  date.*' 

We  think  these  presented  correctly  to  the  jury  the  principle  estab- 
lished by  the  cases  in  this  court  above  referred  to;  that  is,  that  the 
eommissioners  themselves^  having  established  and  acted  upon  a  rule 
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that  payment  of  the  taxes  after  advertisement  would  be  reeeived  from 
no  one  but  the  owner  of  the  land  appearing  in  person  to  pay  them, — 
that  if  offered  by  his  tenant,  his  agent,  or  his  attorney  in  faet  duly 
appointed,  it  would  be  rejected, — it  wonld  be  an  idle  ceremony  for  any  S 
of  these  to  make^the  offer;  and  an  actual  tender  by  such  persons,  as* 
it  woald  certainly  not  be  accepted,  need  not  be  made.  That  the  com- 
missioners, having  in  the  execution  of  the  law  acted  upon  a  rule 
which  deprived  the  owner  of  the  land  of  an  important  right, — a  right 
which  went  to  the  root  of  the  matter,  a  right  which  has  in  no  instance 
known  to  us,  or  cited  by  counsel,  been  refused  to  a  tax-payer, — ^the  sale 
made  under  such  circumstances  is  invalid,  as  much  so  as  if  the  tax  had 
been  actually  paid  or  tendered.  The  proposition  is  thus  expressed 
by  this  court  at  its  last  term  in  the  case  of  Hill$  v.  Albany  Exchange 
Bank*  as  the  result  of  the  oases  above  cited:  "It  is  a  general 
rule  that  when  the  tender  or  performance  of  an  act  is  necessary  to  the 
establishment  of  any  right  against  another  party,  this  tender  or  offer 
to  perform  is  waived  or  becomes  unnecessary  when  it  is  reasonably 
certain  that  the  offer  will  be  refused.'' 

The  application  of  these  decisions  to  the  case  before  us  is  denied 
by  counsel  on  two  grounds.  The  first  of  these  is  that  the  case  of 
Bennett  v.  Hunteri  was  decided  on  the  language  of  the  act  of  1862, 
and  that  due  attention  was  not  given  to  the  peculiar  language  of  the 
substituted  section  7  of  the  act  of  1868,  which  says  that  "when  the 
owner  of  the  land  shall  not  on  or  before  the  day  of  sale  appear  in 
person  before  said  board  of  commissioners  and  pay  the  amount 
of  the  tax,  with  10  per  centum  interest  thereon,  with  the  costs 
of  advertising  the  same,  or  request  the  same  to  be  struck  off  to 
a  purchaser  for  a  less  sum  than  two-thirds  of  the  assessed  value  of 
said  several  lots  or  parcels  of  ground,  the  said  commissioners  shall  be 
authorized  at  said  sale  to  bid  off  the  same  for  the  United  States  at  a 
sum  not  exceeding  two-thirds  of  the  assessed  value  thereof.''  It  is 
argued  from  this  that  no  right  to  pay  the  tax  under  thi$  statute  ex- 
isted except  by  the  owner  in  person. 

The  reply  to  this  is  that  in  the  cases  of  Bennett  y.  Hunter  and  Ta- 
eey  v.  Jrtmn,  the  sales  that  were  under  consideration  are  clearly 
shown  by  the  reports  to  have  been  made  after  the  act  of  1863,  and  it  is 
believed  that  no  sale  for  taxes  was  made  under  the  original  tax  law  until 
after  that  amendment  was  passed,  and  that  all  the  officers  charged 
with  the  duty  of  collecting  that  tax  were  aware  of  the  language  of  the 

•12  Fed.  Bep.  9S.  f9  Wall.  828. 
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K  new  seventh  section.    It  is  quite  apparent  from  the  opinion  of  Chief 

f  Jastioe*CHASB,  who  spoke  for  the  oonrt  in  the  case  of  Bennett  v.  Hunter, 
and  who  was  secretary  of  the  treasury  when  both  statutes  were 
enacted,  that  he  understood  well  that  he  was  deciding  the  very  ques- 
tion raised  by  the  requirement  to  appear  in  person  in  the  latter  act, 
and  intended  to  decide  that,  notwithstanding  this,  the  owner  had  a 
right  to  pay  the  tax  before  sale  by  an  agent  or  a  friend.  Besides, 
there  was  no  other  provision  of  either  the  act  of  1862  or  the  amend- 
ment of  1868  which  gave  the  owner  the  right  to  pay  at  all  between 
the  advertisement  and  the  sale.  The  third  section  of  the  original  act 
gave  the  right  to  pay  for  60  days  after  the  tax  commissioners  had 
fixed  the  amount  of  the  tax,  and  no  longer;  and  the  seventh  section 
of  that  act,  as  well  as  its  substitute  of  1863,  gave  the  right  to  redeem 
after  the  sale  was  made. 

It  is  clear,  therefore,  that  Bennett  y.  Hunter,  Tacey  v.  Irwin,  and 
Atwood  V.  Weem9  were  decisions  construing  the  substituted  seventh 
section  of  1863. 

In  the  case  of  Turner  y.  Smith,  14  Wall.  558,  this  court,  in  con- 
struing the  change  in  the  language  of  the  seventh  section,  held  that 
its  object  was  to  authorize  the  United  States,  by  its  commissioners, 
to  bid  more  than  the  tax  and  costs,  which  they  could  not  do  before, 
and  to  limit  them  to  two-thirds  of  its  value,  and  that  after  the  amount 
of  costs  and  tax  had  been  bid  the  United  States  should  not  bid  against 
a  purchaser  named  by  the  owner.  It  was  probably  in  reference  to 
this  that  the  act  required  the  personal  presence  of  the  owner  before 
the  commissioners  to  name  a  purchaser  against  whom  the  United 
States  should  not  compete  after  it  was  secured  by  a  bid  which  cov- 
ered the  tax,  interest,  and  costs. 

The  other  point  raised  is,  that  the  right  to  pay  the  taxes  between 
the  advertisement  and  day  of  sale  in  any  other  mode  than  by  per- 
sonal appearance  of  the  owner  before  the  commissioners,  did  not  exist 
in  cases  where  the  United  States  became  the  purchaser.  As  it  could 
never  be  known  until  the  day  of  sale  whether  the  United  States  would 
become  the  purchaser  or  not,  it  would  seem  that  the  duty  of  the  com- 
missioners to  receive  the  taxes  was  to  be  exercised  without  reference 

Jto  the  possibility  of  the  land  being  struck  off  to  the  United  States. 

?  'In  the  case  of  Cooley  v.  O'Connor,  12  Wall.  891,  it  was  held  that 
the  act  contemplated  that  a  certificate  of  sale  should  be  given  when 
the  United  States  became  the  purchaser,  as  in  other  cases,  and  no 
reason  is  shown  why  that  certificate  should  have  any  greater  effect  as 
evidence  of  title  than  in  the  case  of  a  private  purchaser,  nor  why  it 
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should  not  be  snbjeot  to  the  same  rnles  in  determining  its  validity, 
nor  why  the  payment  or  tender  of  the  tax,  interest,  and  costs,  should 
not  be  made  by  an  agent  in  the  one  case  as  in  the  other.  It  is  proper 
to  observe  that  there  was  evidence,  uncontradicted,  to  show  that  Mr. 
Fendall  appeared  before  the  commissioners  in  due  time  and  offered 
on  the  part  of  Mrs.  Lee,  in  whom  the  title  then  was,  to  pay  the  taxes, 
interest,  and  costs,  and  was  told  that  the  commissioners  could  receive 
the  money  from  no  one  but  the  owner  of  the  land  in  person.  In  all 
this  matter  we  do  not  see  any  error  in  the  rulings  of  the  court,  nor 
any  reason  to  doubt  that  the  jury  were  justified  in  finding  that  the 
United  States  acquired  no  title  under  tax-sale  proceedings.  In  ap- 
proaching the  other  question  which  we  are  called  on  to  decide,  it  is 
proper  to  make  a  clear  statement  of  what  it  is. 

The  counsel  for  plaintiffs  in  error,  and  in  behalf  of  the  United 
States,  assert  the  proposition,  that  though  it  has  been  ascertained  by 
the  verdict  of  the  jury,  in  which  no  error  is  found,  that  the  plaintiff 
has  ^he  title  to  the  land  in  controversy,  and  that  what  is  set  up  in  be- 
half of  the  United  States  is  no  iitle  at  all,  the  court  can  render  no 
judgment  in  favor  of  the  plaintiff  against  the  defendants  in  the  ac- 
tion, because  the  latter  hold  the  property  as  officers  and  agents  of  the 
United  States,  and  it  is  appropriated  to  lawful  public  uses.  This 
proposition  rests  on  the  principle  that  the  United  States  cannot  be 
lawfully  sued  without  its  consent  in  any  case,  and  that  no  action  can 
be  maintained  against  any  individual  without  such  consent,  where  the 
judgment  must  depend  on  the  right  of  the  United  States  to  property 
held  by  such  persons  as  officers  or  agents  for  the  government.  The 
first  branch  of  this  proposition  is  conceded  to  be  the  established  law 
of  this  country  and  of  this  court  at  the  present  day;  the  second,  as 
a  necessary  or  proper  deduction  from  the  first,  is  denied.  § 

*  In  order  to  decide  whether  the  inference  is  justified  from  what  is* 
conceded,  it  is  necessary  to  ascertain,  if  we  can,  on  what  principle  the 
exemption  of  the  United  States  from  a  suit  by  one  of  its  citizens  is 
founded,  and  what  limitations  surround  this  exemption.  In  this,  as 
in  most  other  cases  of  like  character,  it  will  be  found  that  the  doctrine 
is  derived  from  the  laws  and  practices  of  our  English  ancestors;  and 
while  it  is  beyond  question  that  from  the  time  of  Edward  the  First 
until  now  the  king  of  England  was  not  suable  in  the  courts  of  that 
country,  except  where  his  consent  had  been  given  on  petition  of  right, 
it  is  a  matter  of  great  uncertainty  whether  prior  to  that  time  he  was 
not  suable  in  his  own  courts  and  in  his  kingly  character  as  other  per- 


Digitized  by 


Google 


948  BTTPBBMB   OOUBT  BEPOBTEB. 

Bons  W6I6.  We  have  the  anthority  of  Chief  Baron  Comtn,  1  Dig.  182, 
"Action,  0  1,"  and  6  Dig.  67,  "Prerogative;''  and  of  the  Mirror  of 
Jnstices,  c.  1,  §  8,  and  e.  5,  §  1,  that  each  was  the  law;  and  of  Bbac- 
TON  and  Lord  Holt,  that  the  king  never  was  suable  of  common  right. 
It  is  certain,  however,  that  after  the  establishment  of  the  petition  of 
right  about  that  time,  as  the  appropriate  manner  of  seeking  relief 
where  the  ascertainment  of  the  parties'  rights  required  a  suit  against 
the  king,  no  attempt  has  been  made  to  sue  the  king  in  any  court 
except  as  allowed  on  such  petition.  It  is  believed  that  this  petition 
of  right,  as  it  has  been  practiced  and  observed  in  the  administration 
of  justice  in  England,  has  been  as  efficient  in  securing  the  rights  of 
suitors  against  the  crown  in  all  cases  appropriate  to  judicial  proceed- 
ings, as  that  which  the  law  affords  in  legal  controversies  between  the 
subjects  of  the  king  among  themselves. 

"If  the  mode  of  proceeding  to  enforce  it  be  formal  and  ceremonious, 
it  is,  nevertheless,  a  practical  and  efficient  remedy  for  the  invasion  by 
the  sovereign  power  of  individual  rights."  V.  8.  v.  O^Keefe^  11  Wall. 
178. 

There  is  in  this  country,  however,  no  such  th\ng  as  the  petition  of 
right,  as  there  is  no  such  thing  as  a  kingly  head  to  the  nation,  or  to 
any  of  the  states  which  compose  it.  There  is  vested  in  no  officer  or 
body  the  authority  to  consent  that  the  state  shall  be  sued  except 
in  the  law-making  power,  which  may  give  such  consent  on  the  terms 
git  may  choose  to  impose.  The  Davis,  10  Wall.  15.  Congress  has 
^  created  a  court  in  which  it*has  authorized  suits  to  be  brought  against 
the  United  States,  but  has  limited  such  suits  to  those  arising  on  con- 
tract, with  a  few  unimportant  exceptions. 

What  were  the  reasons  which  forbid  that  the  king  should  be  sued 
in  his  own  court,  and  how  do  these  reasons  apply  to  the  political  body 
corporate  which  we  call  the  United  States  of  America  ?  As  regards 
the  king,  one  reason  given  by  the  old  judges  was  the  absurdity  of  the 
king's  sending  a  writ  to  himself  to  command  the  king  to  appear  in 
the  king's  court.  No  such  reason  exists  in  our  government,  as  pro- 
cess runs  in  the  name  of  the  president  and  may  be  served  on  the  at- 
torney general,  as  was  done  in  the  case  of  Chisholm  v.  State  of  Oeor- 
gia.*  Nor  can  it  be  said  that  the  dignity  of  the  government  is 
degraded  by  appearing  as  a  defendant  in  the  courts  of  its  own  crea- 
tion, because  it  is  constantly  appearing  as  a  party  in  such  courts,  and 
submitting  its  rights  as  against  the  citizens  to  their  judgment* 

4*2  DaU.  419. 
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Mr.  Justice  Gray,  of  the  supreme  court  of  Massachusetts,  in  an  ahle 
and  learned  opinion  which  exhausts  the  sources  of  information  on 
this  subject,  says :  '*The  broader  reason  is  that  it  would  be  incon- 
sistent with  the  very  idea  of  supreme  executive  power,  and  would  en- 
danger the  performance  of  the  public  duties  of  the  sovereign,  to  sub- 
ject him  to  repeated  suits  aft  a  matter  of  right,  at  the  will  of  any 
citizen,  and  to  submit  to  the  judicial  tribunals  the  control  and  dis- 
position of  his  public  property,  his  instruments  and  means  of  carry- 
ing on  his  government  in  war  and  in  peace,  and  the  money  in  his 
treasury."  Briggs  v.  The  Light  Boats,  11  Allen,  162.  As  we  have 
no  person  in  this  government  who  exercises  supreme  executive  power 
or  performs  the  public  duties  of  a  sovereign,  it  is  difficult  to  see  on 
what  solid  foundation  of  principle  the  exemption  from  liability  to 
suit  rests.  It  seems  most  probable  that  it  has  been  adopted  in  our 
courts  as  a  part  of  the  general  doctrine  of  publicists,  that  the  supreme 
power  in  every  state,  wherever  it  may  reside,  shall  not  be  compelled, 
by  process  of  courts  of  its  own  creation,  to  defend  itself  from  assaults 
in  those  courts. 

It  is  obvious  that  in  our  system  of  jurisprudence,  the  principle  is 
as  applicable  to  each  of  the  states  as  it  is  to  the  United  States,  ex-§ 
cept  in  those  cases  where  by  the  constitution  a  stat«*of  the  Union? 
may  be  sued  in  this  court.     Railroad  Co.  v.  Tennenee,  101  U.  S. 
337;  Railroad  Co.  7.  Alabama,  Id.  832. 

That  the  doctrine  met  with  a  doubtful  reception  in  the  early  history 
of  this  court  may  be  seen  from  the  opinions  of  two  of  its  justices  in 
the  case  of  Chisholm  v.  State  of  Georgia,  where  Mr.  Justice  Wilson, 
a  member  of  the  convention  which  framed  our  constitution,  after  a 
learned  examination  of  the  laws  of  England  and  other  states  and 
kingdoms,  sums  up  the  result  by  saying:  "We  see  nothing  against, 
but  much  in  favor  of,  the  jurisdiction  of  this  court  over  the  state  of 
-Georgia,  a  party  to  this  cause."  2  Dall.  461.  Chief  Justice  Jay  also 
<;onsidered  the  question  as  affected  by  the  difference  between  a  repub- 
lican state  like  ours,  and  a  personal  sovereign,  and  held  that  there 
is  no  reason  why  a  state  should  not  be  sued,  though  doubting  whether 
the  United  States  would  be  subject  to  the  same  rule.     2  Dall.  78. 

The  first  recognition  of  the  general  doctrine  by  this  court  is  to  be 
iound  in  the  case  of  Cohene  v.  Virginia,  6  Wheat.  380. 

The  terms  in  which  Chief  Justice  Mabshall  there  gives  assent  to 
the  principle  does  not  add  much  to  its  force.  "The  counsel  for  the 
•defendant,"  he  says,  "has  laid  down  the  general  proposition  that  a 
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sovereign  independent  state  is  not  suable  except  by  its  own  consent.*' 
This  general  proposition,  he  adds,  will  not  be  controverted.  And 
while  the  exemption  of  the  United  States  and  of  the  several  states 
from  being  subjected  as  defendants  to  ordinary  actions  in  the  courts 
has  since  that  time  been  repeatedly  asserted  here,  the  principle  has 
never  been  discussed  or  the  reasons  for  it  given,  but  it  has  always 
been  treated  as  an  established  doctrine*  V.  S.  v.  Clarke,  8  Pet.  436 ; 
Same  v.  McLemare,  4  How.  286;  HiU  v,  V.  S.  9  How.  386;  Natione 
V.  Johneon,  24  How.  196;  The  Siren,  7  Wall.  162;  The  Davis,  10 
Wall.  16.  On  the  other  hand,  while  acceding  to  the  general  propo- 
sition that  in  no  court  can  the  United  States  be  sued  directly  by 
original  process  as  a  defendant,  there  is  abundant  evidence  in  the  de- 
cisions of  this  court  that  the  doctrine,  if  not  absolutely  limited  to 
S cases  in  which  the  United  States  are  made  defendants  by  name,  is 
•  not  permitted  to  interfere  with  the  judicial^enforcement  of  the  estab- 
lished rights  of  plaintiffs  when  the  United  States  is  not  a  defendant 
or  a  necessary  party  to  the  suit. 

But  little  weight  can  be  given  to  the  decisions  of  the  English  courts 
on  this  branch  of  the  subject,  for  two  reasons :  (1)  In  all  cases  where 
the  title  to  property  came  into  controversy  between  the  crown  and  a 
subject,  whether  held  in  right  of  the  person  who  was  king  or  as  repre- 
sentative of  the  nation,  the  petition  of  right  presented  a  judicial  rem- 
edy— a  remedy  which  this  court,  on  full  examination  in  a  case  which 
required  it,  held  to  be  practical  and  efficient.  There  has  been,  there- 
fore, no  necessity  for  suing  the  officers  or  servants  of  the  king  who 
held  possession  of  such  property,  when  the  issue  could  be  made  with 
the  king  himself  as  defendant.  (2)  Another  reason  of  much  greater 
weight  is  found  in  the  vast  difference  in  the  essential  character  of 
the  two  governments  as  regards  the  source  and  the  depositaries  of 
power. 

Notwithstanding  the  progress  which  has  been  made  since  the  days 
of  the  Stuarts  in  stripping  the  crown  of  its  powers  and  prerogatives, 
it  remains  true  to-day  that  the  monarch  is  looked  upon  with  too 
much  reverence  to  be  subjected  to  the  demands  of  the  law  as  ordi- 
nary persons  are,  and  the  king-loving  nation  would  be  shocked  at  the 
spectacle  of  their  queen  being  turned  out  of  her  pleasure  garden  by  a 
writ  of  ejectment  against  the  gardener.  The  crown  remains  the 
fountain  of  honor,  and  the  surroundings  which  give  dignity  and  maj- 
esty to  its  possessor  are  cherished  and  enforced  all  the  more  strictly 
because  of  the  loss  of  real  power  in  the  government.    It  is  not  to 
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be  expected,  therefore,  that  the  courts  will  permit  their  process 
to  disturb  the  possession  of  the  crown  by  acting  on  its  officers  or 
agents. 

Under  our  system  the  people,  who  are  there  called  euhjects,  are  the 
sovereign.  Their  rights,  whether  collective  or  individual,  are  not 
bound  to  give  way  to  a  sentiment  of  loyalty  to  the  person  of  the  mon- 
arch. The  citizen  here  knows  no  person,  however  near  to  those  in 
power,  or  however  powerful  himself,  to  whom  he  need  yield  the  rights 
which  the  law  secures  to  him  when  it  is  well  administered.  When 
he,  in  one  of  the  courts  of  competent  jurisdiction,  has  established  hisS 
right  to  property/there  is  no  reason  why  deference  to  any  person,* 
natural  or  artificial,  not  even  the  United  States,  should  prevent  him 
from  using  the  means  which  the  law  gives  him  for  the  protection  and 
enforcement  of  that  right. 

Another  class  of  cases  in  the  English  courts,  in  which  attempts 
have  been  made  to  subject  the  public  ships  and  other  property  of 
foreign  and  independent  nations  found  within  English  territory  to 
their  jurisdiction,  is  also  inapplicable  to  this  case;  for,  both  by  the 
English  courts  and  ours,  it  has  been  uniformly  held  that  these  were 
questions,  the  decisions  of  which,  as  they  might  involve  war  or  peace, 
must  be  primarily  dealt  with  by  those  departments  of  thegovemmoDt 
which  had  the  power  to  adjust  them  by  negotiation,  or  to  enforce  the 
rights  of  the  citizen  by  war.  In  such  cases  the  judicial  department 
of  this  government  follows  the  action  of  the  political  branch,  and  will 
not  embarrass  the  latter  by  assuming  an  antagonistic  jurisdiction. 
Such  were  the  cases  of  The  Exchange,  7  Granch,  116;  Luther  v. 
Borden,  7  How.  42;  State  of  Georgia  v.  Stanton,  6  Wall.  76. 

The  earliest  case  in  this  court  in  which  the  true  rule  is  laid  down, 
and  which,  bearing  a  close  analogy  to  the  one  before  us,  seems  de- 
cisive of  it,  is  that  of  the  V.  S.  v.  Peters,  6  Granch,  115.  In  an 
admiralty  proceeding  commenced  before  the  formation  of  the  consti- 
tution, and  which  afterwards  came  into  the  district  court  of  the 
United  States  for  Pennsylvania,  that  court,  after  full  hearing,  had 
decided  that  the  libelants  were  entitled  to  the  proceeds  of  the  sale  of 
a  vessel  condemned  as  prize  of  war,  which  had  come  to  the  posses- 
sion of  David  Bittenhouse,  as  treasurer  of  the  state  of  Pennsylvania. 
The  district  judge  had  declined  to  issue  any  process  to  enforce  his 
decree  against  the  representatives  of  Bittenhouse,  on  the  ground  that 
the  funds  were  held  as  the  property  of  that  state,  and  that  as  the 
state  could  not  be  subjected  to  judicial  process,  neither  could  the 
officer  who  held  the  money  in  her  right.    The  analogy  to  the  case 
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before  as  will  be  seen  when  it  is  further  stated  that  the  examination 
of  the  case  and  the  decree  of  the  court  had  passed  upon  this  claim  of 
the  state  to  the  money,  which  had  been  fully  presented,  and  had 
decided  that  the  libelants  and  not  the  state  were  legally  entitled  to  it. 
S  In  that  case,  as  in  this,  it  was  argued  that  the  suit  was  in  reality 

•  against  the  state.  But  on  an  application  for  a  writ*of  mnndamtis  to 
compel  the  judge  of  the  district  court  to  proceed  in  the  execution  of 
his  decree,  it  was  granted.  In  delivering  the  opinion,  Marshall,  G. 
J.,  says:  "The  state  cannot  be  made  a  defendant  to  a  suit  brought 
by  an  individual,  but  it  remains  the  duty  of  the  courts  of  the  United 
States  to  decide  all  cases  brought  before  them  by  citizens  of  one  state 
against  citizens  of  a  different  state,  when  a  state  is  not  necessarily  a. 
defendant*  In  this  case  the  suit  was  not  instituted  against  the  state 
or  its  treasurer,  but  against  the  executrixes  of  David  Bittenhouse  for 
the  proceeds  of  a  vessel  condemned  in  the  court  of  admiralty,  which 
were  admitted  to  be  in  their  possession.  If  these  proceeds  had  been 
the  actual  property  of  Pennsylvania,  however  wrongfully  acquired,, 
the  disclosure  of  that  fact  would  have  presented  a  case  on  which  it 
was  unnecessary  to  give  an  opinion;  but  it  certainly  can  never  be 
alleged  that  a  mere  suggestion  of  title  in  a  state  to  property  in  possession 
of  an  individual  must  arrest  the  proceedings  of  the  courts  and  prevent 
their  looking  into  the  suggestion  and  examining  the  validity  of  the  title.  "^ 

The  case  before  us  is  a  suit  against  Strong  and  Kaufman,  as  indi- 
viduals, to  recover  possession  of  property.  The  suggestion  was  made- 
that  it  was  the  property  of  the  United  States,  and  thai  the  court, 
without  inquiring  into  the  truth  of  this  suggestion,  should  proceed  no- 
further;  and  in  this  case,  as  in  that,  after  a  judicial  inquiry  had 
made  it  clear  that  the  property  belonged  to  plaintiff  and  not  to  the^ 
United  States,  we  are  still  asked  to  forbid  the  court  below  to  proceed 
further,  and  to  reverse  and  set  aside  what  it  has  done,  and  thua 
refuse  to  perform  the  dutjr  of  deciding  suits  properly  brought  before^ 
us  by  citizens  of  the  United  States. 

It  may  be  said,  in  fact  it  is  said,  that  the  present  case  differs  from 
the  one  in  5  Cranch,  because  the  ofiBcers  who  are  sued  assert  no  per* 
sonal  possession,  but  are  holding  as  the  mere  agents  of  the  United 
States,  while  the  executors  of  Bittenhouse  held  the  money  until  a  bet- 
ter right  was  established.  But  the  very  next  case  in  this  court  of  & 
similar  character  {Meigs  v.  McClung's  Lessee,  9  Cranch,  11)  shows- 
thai  this  distinction  was  not  recognized  as  sound.  The  property 
Z  sued  for  in  that  case  was  land  on  which  the  United  States  had  a  gar- 

•  rison  erected  at  a  cost  of*|30,000,  and  the  defendants  were  the  mil- 
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iiary  ofBoen  in  poBBession,  and  the  very  qaestion  now  in  issue  was 
raked  by  these  offioers,  who,  aooording  to  the  bill  of  ezoeptions,  in- 
sisted that  the  action  could  not  be  maintained  against  them,  "because 
the  land  was  occupied  by  the  United  States  troops,  and  the  defend- 
ants as  officers  of  the  United  States,  for  the  benefit  of  the  United 
States,  and  by  their  direction.**  They  further  insisted,  says  the  bill  of 
exceptions,  that  the  United  States  had  a  right  by  the  constitution  to 
appropriate  the  property  of  the  individual  citizen.  The  court  below 
overruled  these  objections,  and  held  that  the  title  being  in  plaintiff  he 
might  recover^  and  that  "if  the  land  was  private  property  the  United 
States  could  not  have  intended  to  deprive  the  individual  of  it  without 
making  him  compensation  therefor."  Although  the  judgment  of  the 
circuit  court  was  in  favor  of  the  plaintiff^  and  its  result  was  to  turn 
the  soldiers  and  officers  out  of  possession  and  deliver  it  to  plaintiff, 
Chief  Justice  Marshall  concludes  his  opinion  in  this  emphatic 
language :  "This  court  is  unanimously  and  clearly  of  opinion  that  the 
circuit  court  committed  no  error  in  instructing  the  jury  that  the 
Indian  title  was  extinguished  to  the  land  in  controversy,  and  ihat  the 
plaintiff  below  might  sustain  his  action.**  We  are  unable  to  discover 
any  difference  whatever  in  regard  to  the  objection  we  are  now  con- 
sidering between  this  case  and  the  one  before  ns.  Impressed  by  the 
force  of  this  argument,  counsel  say  that  the  question  of  the  objection 
arising  out  of  the  possession  of  the  United  States  was  not  considered 
in  that  case  because  it  was  not  urged  in  argument  by  counsel.  But 
it  is  manifest  that  it  was  so  set  out  in  the  bill  of  exceptions,  and  so 
much  relied  on  in  the  court  below  that  it  could  not  have  escaped  the 
attention  of  the  court  and  of  the  eminent  man  who  had  only  six  years 
before  delivered  the  opinion  in  the  case  of  the  U.  S.  v.  Peters.  Nor 
could  the  case  have  been  decided  as  it  was  if  the  doctrine  now  con- 
tended for  be  sound,  since  the  effect  of  the  judgment  was  to  dispos- 
sess the  United  States  of  an  occupied  garrison  by  the  judgment  against 
the  officers  in  charge  of  it. 

In  the  case  of  Wilcox  v.  Jackson,  18  Pet.  498,  the  contest  was  overS 
a  fort  of  the  United  States  which  had  been  in  its  continued^  posses-* 
sion  for  over  30  years,  and  was  so  occupied  when  the  suit  was  brought 
against  its  officers  to  dispossess  them.  The  case  came  from  the 
supreme  court  of  Illinois  to  this  court  on  writ  of  error,  and  the  judg- 
ment in  favor  of  the  plaintiff  was  reversed.  The  question  now  under 
consideration  was  not  passed  upon  directly  by  this  court.  But  a 
long  examination  of  the  question  whether  the  plaintiff  had  proved 
title  in  himself,  and  a  decision  that  while  the  state  courts  of  Illinois 
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held  a  certificate  of  poxohase  from  the  United  States  to  be  a  legal 
title  tmder  her  statnte,  that  statute  was  inyalid^  might  all  have  been 
avoided  by  the  simple  declaration  that  the  United  States,  being  in 
possession  of  the  property  as  a  fort,  no  action  at  law  against  its  offi- 
cers could  be  maintained.  But  no  sach  proposition  was  advanced 
by  counsel  on  either  side,  or  considered  by  the  court*  There  is  a 
very  satisfactory  reason  for  this.  The  cases  of  U.  S.  v.  Peters,  of 
Meigs  v.  MeClung,  and  of  Oebam  v.  United  States  Bank,  had  all 
involved  the  same  question,  and  in  the  first  and  last  of  these  cases 
the  principle  was  fully  discussed,  and  in  the  other  necessarily  de- 
cided in  the  negative.  And  in  the  case  of  Oeorffia  v.  Madrazo.  1  Pet. 
110,  the  court  had  referred  to  these  cases,  and  again  asserted  the 
principle,  quoting  the  language  of  them.  Counsel  were  not  justified 
in  asking  the  court  to  reconsider  it  while  most  of  the  judges  were  still 
on  the  bench,  including  the  chief  justice,  who  had  made  those  de- 
cisions. 

The  case  of  Osbom  v.  United  StaUs  Bank,  9  Wheat.  788,  is  a  lead- 
ing case,  remarkable  in  many  respects,  and  in  none  more  than  in 
those  resembling  the  one  before  us.  The  case  was  this :  The  state 
of  Ohio  having  levied  a  tax  upon  the  branch  of  the  Bank  of  the  United 
States  located  in  that  state,  which  the  bank  refused  to  pay,  Osbom, 
auditor  of  the  state  of  Ohio,  was  about  to  proceed  to  collect  said  tax  by 
a  seizure  of  the  money  of  the  bank  in  its  vaults,  and  an  amended  bill 
alleged  that  he  had  so  seized  $100,000,  and  while  aware  that  an 
injunction  had  been  issued  by  the  circuit  court  of  the  United  States 
on  the  prayer  of  the  bank,  the  money  so  seized  had  been  delivered  to 
the  treasurer  of  the  state,  Curry,  and  afterwards  came  to  the  pos- 
session of  Sullivan,  who  had  succeeded  Curry  as  treasurer.  Both 
Gurry  and  Sullivan  were  made  defendants  as  well  as  Osbom  and  his 

S  assistant.  Harper. 

•  *One  of  the  objections  pressed  with  pertinacity  all  through  the  case 
to  the  jurisdiction  of  the  court  was  the  conceded  fact  that  the  state 
of  Ohio,  though  not  made  a  defendant  to  the  bill,  was  the  real  party 
in  interest.  That  all  the  parties  sued  were  her  officers,  her  auditor, 
her  treasurer,  and  their  agents  concerning  acts  done  in  their  official 
character,  and  in  obedience  to  her  laws.  It  was  conceded  that  the 
state  could  not  be  sued,  and  it  was  earnestly  argued  there  as  here, 
that  what  could  not  be  done  directly  could  not  be  done  by  suing  her 
officers.  And  it  was  insisted  that  while  the  state  could  not  be  brought 
before  the  court,  it  was  a  necessaiy  party  to  the  relief  sought,  namely, 
ihe  return  of  the  money  and  obedience  to  the  injunction,  and  that  the 
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bill  mast  be  dismissed.  A  few  citations  from  the  opinion  of  Mar- 
shall, C.  J.,  will  show  the  views  entertained  by  the  court  on  the  ques- 
tion thus  raised.     At  page  842  of  the  long  report  of  the  case  he  says : 

'*If  the  state  of  Ohio  could  have  been  made  a  party  defendant,  it  can 
scarcely  be  denied  that  this  would  be  a  strong  case  for  an  injunction.  The 
objection  is  that,  as  the  real  party  cannot  be  brought  before  the  court,  a  suit 
cannot  be  sustained  against  the  agents  of  that  party ;  and  cases  have  been  cited 
to  show  that  a  court  of  chancery  will  not  make  a  decree  unless  all  those  who 
are  substantially  interested  bo  made  parties  to  the  suit.  This  is  certainly  true 
where  it  is  in  the  power  of  the  plaintiff  to  make  them  parties,  but  if  the  per- 
son who  is  the  real  principal,  the  person  who  is  the  true  source  of  the  mis* 
chief,  by  whose  power  and  for  whose  advantage  it  is  done,  be  himself  above 
the  law,  be  exempt  from  all  judicial  process,  it  would  be  subversive  of  the  best 
established  principles  to  say  that  the  laws  could  not  afford  the  same  remedies 
against  the  agent  employed  in  doing  the  wrong  which  they  would  afford 
against  him  could  his  principal  be  joined  in  the  suit." 

In  another  place  he  says : 

"  The  process  is  substantially,  though  not  in  form,  against  the  state,  ♦  ♦  ♦ 
and  the  direct  interest  of  the  state  in  the  suit  as  brought  is  admitted;  and  had 
it  been  in  the  power  of  the  bank  to  make  it  a  party,  perhaps  no  decree  ought 
to  have  been  pronounced  in  the  cause  until  the  state  was  before  the  courtS 
But  this  was  not  in  the  power  of •tlie  bank,  ♦  ♦  ♦  and  the  very  dlfflcultP 
question  is  to  be  decided,  whether,  in  such  a  case,  the  court  may  act  upon 
agents  employed  by  the  state  and  on  the  property  in  their  hands." 

In  answering  this  question  he  says: 

^  A  denial  of  jurisdiction  forbids  all  inquiry  into  the  nature  of  the  case.  It 
applies  to  cases  perfectly  clear  in  themselves;  to  cases  where  the  government 
is  in  the  exercise  of  its  best  established  and  most  essential  powers,  as  well  as 
to  those  which  may  be  deemed  questionable.  It  asserts  that  the  agents  of  a 
state,  alleging  the  authority  of  a  law  void  in  itself  because  repugnant  to  the 
constitution,  may  arrest  the  execution  of  any  law  in  the  United  States." 

Again: 

'« The  bank  contends  that  in  all  cases  in  which  jurisdiction  depends  on  the 
character  of  the  party,  reference  is  made  to  the  party  on  the  record,  not  to  one 
who  may  be  interested,  but  is  not  shown  by  the  record  to  be  a  party."  '«If 
this  question  were  to  be  determined  on  the  authority  of  English  decisions,  it 
is  believed  that  no  case  can  be  adduced  where  any  person  can  be  considered 
as  a  party  who  is  not  made  so  in  the  record." 

Again : 

**In  cases  where  a  state  is  a  party  on  the  record  the  question  of  jurisdiction 
is  decided  by  inspection.  If  jurisdiction  depend  not  on  this  plain  fact,  but  on 
the  interest  of  the  state,  what  rule  has  the  constitution  given  by  which  this 
interest  is  to  be  measured  ?  If  no  rule  is  given,  is  it  to  be  settled  by  the  court  ? 
If  so,  the  curious  anomaly  is  presented  of  a  court  examining  the  whole  testi* 
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mony  of  a  cause,  inquiring  into  and  deciding  on  tlie  extent  of  a  Rtate*s  inter- 
est, witliout  having  a  right  to  exercise  any  jurisdiction  in  the  cu^ie.  Cau  luid 
inquiry  be  made  without  the  exercise  of  jurisdiction  ?  " 

The  supreme  court  affirmed  the  decree  of  the  circuit  court  for  the 
district  of  Ohio,  ordering  a  restitution  of  the  money. 

The  case  of  Grisar  v.  McDowell,  6  Wall.  363,  was  an  action  in  the 
circuit  court  against  General  McDowell  to  recover  possession  of  prop- 
erty held  by  him  as  an  officer  of  the  United  States  which  had  been 
set  apart  and  reserved  for  military  purposes.  Though  this  was  set 
up  by  him  as  part  of  his  defense,  it  does  not  appear  that  in  the  argu- 
ment of  counsel  for  the  government,  or  in  the  opinion  of  the  court, 
any  importance  was  attached  to  this  circumstance;  but  the  opinion  of 
«Mr.  Justice  Field  in  this  court  examines  the  case  elaborately  on  the 
? question  whether^plaintiff  or  the  government  had  the  title  to  the  land. 
If  the  doctrine  now  contended  for  is  sound,  the  case  should  have  pro- 
ceeded no  further  on  the  suggestion,  not  denied,  that  the  property 
was  held  for  public  use  by  a  military  officer  under  orders  from  the 
president. 

The  case  of  Broton  v.  Iluger,  21  How.  305,  is  of  a  precisely  similar 
character,  for  the  possession  of  the  military  arsenal  at  Harper's 
Ferry,  in  which,  while  the  fact  of  its  possession  by  the  United  States 
was  set  out  in  the  bill  of  exceptions,  no  attention  is  given  to  that 
fact  in  the  opinion  of  this  court,  which  consists  of  an  elaborate  ex- 
amination of  plaintiff's  title,  held  to  be  insufficient. 

These  decisions  have  never  been  overruled.  On  the  contrary,  as 
late  as  the  case  of  Davis  v.  Gray,  16  WaU.  204,  the  case  of  Oabom  v. 
Bank  is  cited  with  approval  as  establishing  these  among  other  propo- 
sitions : 

**  Where  the  state  is  concerned,  the  state  should  be  a  made  a  party,  if  it  can 
be  done.  That  it  cannot  be  done  is  a  suflicient  reason  for  the  omission  to  do 
it,  and  the  court  may  proceed  to  decree  against  the  officers  of  the  state  in  all 
respects  as  if  the  state  were  a  party  to  the  record. 

**In  deciding  who  are  parties  to  the  suit,  the  court  will  not  look  beyond  the 
record.  Making  a  state  officer  a  party  does  not  make  the  state  a  party,  oZ- 
ihough  Tier  law  may  Jiave  prompted  his  action,  andtJie  state  may  stand  behind 
him  as  a  real  party  in  interest,  A  state  can  be  made  a  party  only  by  shaping 
the  bill  expressly  with  that  view,  as  where  individuals  or  corporations  are  in- 
tended to  be  put  in  that  relation  to  the  case." 

Though  not  prepared  to  say  now  that  the  court  can  proceed  against 
the  officer  in  '*all  respects"  as  if  the  state  were  a  party,  this  may  be 
taken  as  intimating  in  a  general  way  the  views  of  the  court  at  that 
time. 
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The  cases-  of  The  Siren,  7  Wall.  152,  and  The  Davis,  10  Wall.  15, 
are  instances  where  the  court  has  held  that  property  of  the  United 
States  may  be  dealt  with  by  subjecting  it  to  maritime  liens  where  this 
can  be  done  without  making  the  United  States  a  party.  This  exam- 
ination of  the  cases  in  this  court  establishes  clearly  this  result :  that 
the  proposition  that  when  an  individual  is^sued  in  regard  to  property 
which  he  holds  as  officer  or  agent  of  the  United  States,  his  possession 
cannot  be  disturbed  when  that  fact  is  brought  to  the  attention  of  the 
court,  has  been  overruled  and  denied  in  every  case  where  it  has  been 
necessary  to  decide  it,  and  that  in  many  others  where  the  record 
shows  that  the  case  as  tried  below  actually  and  clearly  presented 
that  defense,  it  was  neither  urged  by  counsel  nor  considered  by  the 
court  here,  though,  if  it  had  been  a  good  defense,  it  would  have 
avoided  the  necessity  of  a  long  inquiry  into  plaintiff's  title  and  of 
other  perplexing  questions,  and  have  quickly  disposed  of  the  case. 
And  we  see  no  escape  from  the  conclusion  that  during  all  this  period 
the  court  has  held  the  principle  to  be  unsound,  and  in  the  class  of 
oases  like  the  present,  represented  by  Wilcox  v.  Jackson,  Brown  v. 
Huger,  and  Orisar  v.  McDowell,  it  was  not  thought  necessary  to  re- 
examine a  proposition  so  often  and  so  clearly  overruled  in  previous 
well-considered  decisions. 

It  is  true  that  there  are  expressions  in  the  opinion  of  the  court  in 
the  case  of  Carr  v.  V.  S.  98  U.  S.  438,  which  are  relied  on  by  counsel 
with  much  confidence  as  asserting  a  different  doctrine. 

That  was  a  case  in  which  the  United  States  had  filed  a  bill  in  the 
circuit  court  for  the  district  of  California  to  quiet  title  to  the  land  on 
which  a  marine  hospital  had  been  built.  To  rebut  the  evidence  of 
title  offered  by  the  plaintiffs,  the  defendant  had  relied  on  certain 
judgments  rendered  in  the  state  courts,  in  which  the  unsuccessful 
parties  set  up  title  in  the  United  States,  under  which  they  claimed. 
It  appeared  that  the  person  who  was  district  attorney  of  the  United 
States  had  defended  these  actions,  and  the  question  under  discus- 
sion was  whether  the  United  States  was  estopped  by  the  proceedings 
so  as  to  be  unable  to  sustain  the  suit  to  quiet  title.  After  stating  the 
general  doctrine  that  the  United  States  cannot  be  sued  without  her 
consent,  and  the  further  proposition  that  no  such  consent  can  be  given 
except  by  congress,  which  is  a  sufficient  reason  why  they  cannot  be 
concladed  by  an  action  to  which  they  are  not  parties,  the  learned 
justice  who  delivered  the  opinion  proceeded  to  make  some  remarks 
as  to  cases  in  which  actions  would  or  would  not  lie  against  officers  of 
v.l— 17 
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•  thf»goyemment  in  relation  to  property  of  the  United  States  in  their 
possession.  As  these  remarks  were  not  necessary  to  the  decision  of 
the  point  then  in  question,  as  the  action  was  equally  inconclusive 
against  the  United  States  whether  the  persons  sued  were  officers  of 
the  government  or  not,  these  remarks,  if  they  have  the  meaning 
which  counsel  attribute  to  them,  must  rest  for  their  weight  as  author- 
ity  on  the  high  character  of  the  judge  who  delivered  them,  and  not 
on  that  of  the  court  which  decided  the  case.  That  the  United  States 
are  not  bound  by  a  judgment  to  which  they  are  not  parties,  and  that 
no  officer  of  the  government  can,  by  defending  a  suit  against  pri- 
vate persons,  conclude  the  United  States  by  the  judgment  in  such 
case,  was  sufficient  to  decide  that  case,  and  was  all  that  was  decided. 

The  fact  that  the  property  which  is  the  subject  of  this  controversy 
is  devoted  to  public  uses,  is  strongly  urged  as  a  reason  why  those  who 
are  so  using  it  under  the  authority  of  the  United  States  shall  not  be 
sued  for  its  possession  even  by  one  who  proves  a  clear  title  to  that 
possession.  In  this  connection  many  cases  of  imaginary  evils  have 
been  suggested,  if  the  contrary  doctrine  should  prevail.  Among  these 
are  a  supposed  seizure  of  vessels  of  war,  invasions  of  forts  and  ar- 
senals of  the  United  States.  Hjrpothetical  cases  of  great  evils  may 
be  suggested  by  a  particularly  fruitful  imagination  in  regard  to  almost 
every  law  upon  which  depends  the  rights  of  the  individual  or  of  the 
government,  and  if  the  existence  of  laws  is  to  depend  upon  their  ca- 
pacity to  withstand  such  criticism,  the  whole  fabric  of  the  law  must 
fail. 

The  cases  already  cited  of  Meigs  v.  McClung,  Wilcox  v.  Jackson, 
Georgia  v.  Madrazo,  Orisar  v.  McDowell,  Broum  v.  Huger,  and  Os* 
bom  V.  Bank  of  the  United  States,  necessarily  involved  this  question, 
for  the  property  recovered  by  the  plaintiff  in  the  case  of  Meigs  v.  Mc- 
Clung  was  a  garrison  and  barracks  then  in  use  for  such  purposes  by 
the  officers  of  the  United  States  who  were  sued.  In  the  case  of  Wil- 
cox V.  Jackson,  an  action  was  brought  to  recover,  among  other  things, 
a  fort  which  had  been  in  the  occupation  of  the  United  States  for  30 
years,  and  which  was  then  occupied  by  an  officer  of  the  army  of  the 
5  United  States  and  his  command.     In  the  case  of  Osborn  v.  Bank 

•  of  the  United  States,  the*money  sued  for  and  recovered  by  the  final 
decree  of  this  court  was  money  claimed  by  the  state  of  Ohio  as  part 
of  its  public  funds  and  devoted  by  the  laws  of  that  state  to  public 
uses  in  all  the  exigencies  of  the  public  service;  so  that  the  authori- 
ties we  have  examined,  if  they  are  worth  anything,  meet  this  object 
tion  as  they  meet  the  others  which  we  have  considered; 


Digitized  by 


Google 


(JNITBD  STATES   V.  LEB.  259 

The  objection  is  also  inconsistent  with  the  principle  involved  in  the 
last  two  clauses  of  article  5  of  the  amendments  to  the  constitution 
of  the  United  States,  whose  language  is:  "That  no  person  *  *  * 
shall  be  deprived  of  life,  liberty,  or  property  without  due  process  of 
law,  nor  shall  private  property  be  taken  for  public  use  without  just 
compensation."  Conceding  that  the  property  in  controversy  in  this 
case  is  devoted  to  a  proper  public  use,  and  that  this  has  been  done  by 
those  having  authority  to  establish  a  cemetery  and  a  fort,  the  verdict 
of  the  jury  finds  that  it  is  and  was  the  private  property  of  the  plain- 
tiff, and  was  taken  without  any  process  of  law  and  without  any  com- 
pensation. Undoubtedly  those  provisions  of  the  constitution  are  of 
that  character  which  it  is  intended  the  courts  shall  enforce,  when 
cases  involving  their  operation  and  effect  are  brought  before  them. 
The  instances  in  which  the  life  and  liberty  of  the  citizen  have  been 
protected  by  the  judicial  writ  of  habeas  corpus  are  too  familiar  to  need 
citation,  and  many  of  these  cases,  indeed  almost  all  of  them,  are  those 
in  which  life  or  liberty  was  invaded  by  persons  assuming  to  act  under 
the  authority  of  the  government.  Ex  parte  Milligan^  4  Wall.  2.  If 
this  constitutional  provision  is  a  sufficient  authority  for  the  court  to 
interfere  to  rescue  a  prisoner  from  the  hands  of  those  holding  him 
under  the  asserted  authority  of  the  government,  what  reason  is  there 
that  the  same  courts  shall  not  give  remedy  to  the  citizen  whose  prop- 
erty has  been  seized  without  due  process  of  law  and  devoted  to  public 
use  without  just  compensation? 

Looking  at  the  question  upon  principle,  and  apart  from  the  author- 
ity of  adjudged  cases,  we  think  it  still  clearer  that  this  branch  of  the 
defense  cannot  be  maintained.  It  seems  to  be  opposed  to  all  the 
principles  upon  which  the  rights  of  the  citizen,  when  brought  in  coUis-S 
ion  with  the  acts  of  the  government/must  be  determined.  In  such? 
cases  there  is  no  safety  for  the  citizen,  except  in  the  protection  of  the 
judicial  tribunals,  for  rights  which  have  been  invaded  by  the  officers 
of  the  government,  professing  to  act  in  its  name.  There  remains  to 
him  but  the  alternative  of  resistance,  which  may  amount  to  crime. 
The  position  assumed  here  is  that,  however  clear  his  rights,  no  rem- 
edy can  be  afforded  to  him  when  it  is  seen  that  his  opponent  is  an 
officer  of  the  United  States,  claiming  to  act  under  its  authority;  for, 
as  Chief  Justice  Marshall  says,  to  examine  whether  this  authority  is 
rightfully  assumed  is  the  exercise  of  jurisdiction,  and  must  lead  to  the 
decision  of  the  merits  of  the  question.  The  objection  of  the  plaintiffs 
in  error  necessarily  forbids  any  inquiry  into  the  truth  of  the  assump- 
tion  that  the  parties  setting  up  accb  authority  are  lawfully  possessed 
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of  it,  for  the  argument  is  that  the  formal  snggestion  of  the  existence 
of  sach  authority  forbids  any  inquiry  into  the  truth  of  the  suggestion. 
But  why  should  not  the  truth  of  the  suggestion  and  the  lawfulness  of 
the  authority  be  made  the  subject  of  judicial  investigation?  In  the 
case  supposed  the  court  has  before  it  a  plaintiff  capable  of  suing,  a 
defendant  who  has  no  personal  exemption  from  suit,  and  a  cause  of 
action  cognizable  in  the  court — a  case  within  the  meaning  of  that 
term,  as  employed  in  the  constitution  and  defined  by  the  decisions  of 
this  court.  It  is  to  be  presumed  in  favor  of  the  jurisdiction  of  the 
court  that  the  plaintiff  may  be  able  to  prove  the  right  which  he  as- 
serts in  his  declaration.  What  is  that  right  as  established  by  the 
verdict  of  the  jury  in  this  case?  It  is  the  right  to  the  possession  of 
the  homestead  of  plaintiff — a  right  to  recover  that  which  has  been 
taken  from  him  by  force  and  violence,  and  detained  by  the  strong 
hand.  This  right  being  clearly  established,  we  are  told  that  the  court 
can  proceed  no  further,  because  it  appears  that  certain  military  offi- 
cers, acting  under  the  orders  of  the  president,  have  seized  this  estate, 
and  converted  one  part  of  it  into  a  military  fort  and  another  into  a 
cemetery.  It  is  not  pretended,  as  the  case  now  stands,  that  the 
{(president  had  any  lawful  authority  to  do  this,  or  that  the  legislative 
•  body  could  give  him  any  such  authority  except  upon  payment  of  just 
compensation.  The  defense  stands  here  solely  upon  the  absolute  im- 
munity from  judicial  inquiry  of  every  one  who  asserts  authority  from 
the  executive  branch  of  the  government,  however  clear  it  may  be  made 
that  the  executive  possessed  no  such  power.  Not  only  that  no  such 
power  is  given,  but  that  it  is  absolutely  prohibited,  both  to  the  exec- 
utive and  the  legislative,  to  deprive  any  one  of  life,  liberty,  or  property 
without  due  process  of  law,  or  to  take  private  property  without  just 
compensation. 

These  provisions  for  the  security  of  the  rights  of  the  citizen  stand 
in  the  constitution  in  the  same  connection  and  upon  the  same  ground 
as  they  regard  his  liberty  and  his  property.  It  cannot  be  denied  that 
both  were  intended  to  be  enforced  by  the  judiciary  as  one  of  the  depart- 
ments of  the  government  established  by  that  constitution.  As  we 
have  already  said,  the  writ  of  habeas  corpus  has  been  often  used  to 
defend  the  liberty  of  the  citizen,  and  even  his  life,  against  the  asser- 
tion of  unlawful  authority  on  the  part  of  the  executive  and  the  leg- 
islative branches  of  the  government.  See  Ex  parte  MiUigan,  4  WalL 
2,  and  the  case  of  KiUxmrn^  discharged  from  the  custody  of  the  ser- 
geant-at-arms  of  the  house  of  representatives  by  Chief  Justice  Cab* 
TEB.    KUhourn  v.  Thompson,  103  U.  S.  168. 
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No  man  in  this  country  is  so  high  that  he  is  above  the  law.  No 
officer  of  the  law  may  set  that  law  at  defiance  with  impunity.  All 
the  officers  of  the  government,  from  the  highest  to  the  lowest,  are 
creatures  of  the  law  and  are  bound  to  obey  it.  It  is  the  only  supreme 
power  in  our  system  of  government,  and  every  man  who  by  accepting 
office  participates  in  its  functions  is  only  the  more  strongly  bound 
to  submit  to  that  supremacy,  and  to  observe  the  limitations  which  it 
imposes  upon  the  exercise  of  the  authority  which  it  gives. 

Courts  of  justice  are  established,  not  only  to  decide  upon  the  con- 
troverted rights  of  the  citizens  as  against  each  other,  but  also  upon 
rights  in  controversy  between  them  and  the  government,  and  the 
docket  of  this  court  is  crowded  with  controversies  of  the  latter  class. 
Shall  it  be  said,  in  the  face  of  all  this,  and  of  the  acknowledged  right 
of  the  judiciary  to  decide  in  proper  cases,  statutes  which  have  been 
passed  by  both  branches  of  congress  and  approved  by  the  president^ 
to  be  unconstitutional,  that  the^courts  cannot  give  remedy  when  the? 
citizen  has  been  deprived  of  his  property  by  force,  his  estate  seized 
and  converted  to  the  use  of  the  government  without  any  lawful  au- 
thority, without  any  process  of  law,  and  without  any  compensation, 
because  the  president  has  ordered  it  and  his  officers  are  in  posses- 
sion ?  If  such  be  the  law  of  this  country,  it  sanctions  a  tyranny 
which  has  no  existence  in  the  monarchies  of  Europe,  nor  in  any 
other  government  which  has  a  just  claim  to  well-regulated  liberty  and 
the  protection  of  personal  rights.  It  cannot  be,  then,  that  when  in 
a  suit  between  two  citizens  for  the  ownership  of  real  estate,  one  of 
them  has  established  his  right  to  the  possession  of  the  property  ac- 
cording to  all  the  forms  of  judicial  procedure,  and  by  the  verdict  of 
a  jury  and  the  judgment  of  the  court,  the  wrongful  possessor  can  say 
successfully  to  the  court,  *'8top,  here;  I  hold  by  order  of  the  president, 
and  the  progress  of  justice  must  be  stayed.**  That,  though  the  nature 
of  the  controversy  is  one  peculiarly  appropriate  to  the  judicial  func- 
tion, though  the  United  States  is  no  party  to  the  suit,  though  one  of 
the  three  great  branches  of  the  government  to  which  by  the  constitu- 
tion this  duty  has  been  assigned  has  declared  its  judgment  after  a  fair 
trial,  the  unsuccessful  party  can  interpose  an  absolute  veto  upon  that 
judgment  by  the  production  of  an  order  of  the  secretary  of  war,  which 
that  officer  had  no  more  authority  to  make  than  the  humblest  private 
citizen. 

The  evils  supposed  to  grow  out  of  the  possible  interference  of 
judicial  action  with  the  exercise  of  powers  of  the  government  essen- 
tial to  some  of  its  most  important  operations  will  be  seen  to  be  small 
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indeed  compared  to  this  evU,  and  much  diminished,  if  they  do  not 
wholly  disappear,  upon  a  recurrence  to  a  few  considerations.  One 
of  these,  of  no  little  significance,  is  that  during  the  existence  of  the 
government  for  now  nearly  a  century  under  the  present  constitution, 
with  this  principle  and  the  practice  under  it  well  established,  no 
injury  from  it  has  come  to  that  government.  During  this  time  at 
least  two  wars  so  serious  as  to  call  into  exercise  all  the  powers  and 
all  the  resources  of  the  government  have  been  conducted  to  a  success- 

J^ful  issue.  One  of  these  was  a  great  civil  war,  such  as  the  world  has 
seldom^known,  which  strained  the  powers  of  the  national  government 
to  their  utmost  tension.  In  the  course  of  this  war  persons  hostile  to 
the  Union  did  not  hesitate  to  invoke  the  powers  of  the  courts  for  their 
protection  as  citizens  in  order  to  cripple  the  exercise  of  the  authority 
necessary  to  put  down  the  rebellion,  yet  no  improper  interference 
with  the  exercise  of  that  authority  was  permitted  or  attempted  by 
the  courts.  Misnsiippi  v.  The  President,  4  Wall.  475 ;  Georgia  v. 
Stanton,  6  Wall.  50;  Same  v.  Grant,  Id.  241;  Ex  parte  Tarble,  13 
Wall.  397. 

Another  consideration  is  that  since  the  United  States  cannot  be 
made  a  defendant  to  a  suit  concerning  its  property,  and  no  judgment 
in  any  suit  against  an  individual  who  has  possession  or  control  of 
such  property  can  bind  or  conclude  the  government,  as  is  decided  by 
this  court  in  the  case  of  Carr  v.  U.  5.,  already  referred  to,  the  govern- 
ment is  always  at  liberty,  notwithstanding  any  such  judgment,  to 
avail  itself  of  all  the  remedies  which  the  law  allows  to  every  person, 
natural  or  artificial,  for  the  vindication  and  assertion  of  its  rights. 
Hence,  taking  the  present  case  as  an  illustration,  the  United  States 
may  proceed  by  a  bill  in  chancery  to  quiet  its  title,  in  aid  of  which, 
if  a  proper  case  is  made,  a  writ  of  injunction  may  be  obtained.  Or 
it  may  bring  an  action  of  ejectment,  in  which,  on  a  direct  issue  be- 
tween the  United  States  as  plaintiff  and  the  present  plaintiff  as 
defendant,  the  title  of  the  United  States  could  be  judicially  deter- 
mined.  Or,  if  satisfied  that  its  title  has  been  shown  to  be  invalid, 
and  it  still  desires  to  use  the  property,  or  any  part  of  it,  for  the  pur- 
poses to  which  it  is  now  devoted,  it  may  purchase  such  property  by 
fair  negotiation,  or  condemn  it  by  a  judicial  proceeding,  in  which  a 
just  compensation  shall  be  ascertained  and  paid  according  to  the 
constitution. 

If  it  be  said  that  the  proposition  here  established  may  subject  the 
property,  the  officers  of  the  United  States,  and  the  performance  of 
their  indispensable  functions  to  hostile  proceedings  in  the  state  courts. 
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the  answer  is  that  no  ease  can  arise  in  a  state  oourt  where  the  inter- 
ests, the  property,  the  rights,  or  the  authority  of  the  federal  govern- 
ment may  come  in  question,  which  cannot  be  removed  into  a  court  of  | 
the  United  States^nnder  existing  laws.  In  all  cases,  therefore,  where* 
such  questions  can  arise,  they  are  to  be  decided,  at  the  option  of  the 
parties  representing  the  United  States,  in  courts  which  are  the  crea- 
tion of  the  federal  government.  The  slightest  consideration  of  the 
nature,  the  character,  the  organization,  and  the  powers  of  these  courts 
will  dispel  any  fear  of  serious  injury  to  the  government  at  their 
hands.  While  by  the  constitution  the  judicial  department  is  recog- 
nized as  one  of  the  three  great  branches  among  which  all  the  powers 
and  functions  of  the  government  are  distributed,  it  is  inherently  the 
weakest  of  them  all.  Dependent  as  its  courts  are  for  the  enforce- 
ment of  their  judgments  upon  officers  appointed  by  the  executive,  and 
removable  at  his  pleasure,  with  no  patronage  and  no  control  of  purse 
or  sword,  their  power  and  influence  rests  solely  upon  the  public  sense 
of  the  necessity  for  the  existence  of  a  tribunal  to  which  all  may  ap- 
peal for  the  assertion  and  protection  of  rights  guarantied  by  the  con- 
stitution and  by  the  laws  of  the  land,  and  on  the  confidence  reposed  in 
the  soundness  of  their  decisions  and  the  purity  of  their  motives. 
From  such  a  tribunal  no  well-founded  fear  can  be  entertained  of 
injustice  to  the  government  or  purpose  to  obstruct  or  diminish  its 
just  authority. 

The  circuit  court  was  competent  to  decide  the  issues  in  this  case 
before  the  parties  that  were  before  it.  In  the  principles  on  which 
these  issues  were  decided  no  error  has  been  found,  and  its  judgment 
is  affirmed. 

Gray,  J.,  dissenting.  The  chief  justice,  Mr.  Justice  Bbadlbt,  Mr. 
Justice  Woods,  and  myself  are  unable  to  concur  in  the  judgment  of 
the  majority  of  the  court.  The  case  so  deeply  affects  the  sovereignty 
of  the  United  States,  and  its  relations  to  the  citizen,  that  it  is  fit  to 
announce  the  grounds  of  our  dissent.  t 

♦  The  action  is  ejectment,  originally  brought  by  George  W.  P.  C* 
Lee  against  Frederick  Kaufman  and  Richard  P.  Strong  in  a  court  of 
the  state  of  Virginia,  to  recover  possession  of  a  tract  of  land  known 
as  Arlington,  of  which  the  plaintiff  alleged  that  he  was  seized  in  fee. 
The  whole  tract,  having  been  advertised  for  sale  for  non-payment 
of  direct  taxes  lawfully  assessed  upon  it,  and  having  been  selected 
for  government  use  for  war,  military,  charitable,  and  educational 
purposes  by  the  president  of  the  United  States  under  the  power  con- 
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ferred  on  him  by  the  act  of  congress  of  February  6,  1863,  e.  21,  was 
accordingly  in  1864  bid  off  to  the  United  States  at  the  tax  sale;  and 
for  many  years  has  been,  and  now  is,  held  and  occupied  by  the 
United  States,  through  Kaufman  and  Strong  in  charge  thereof,  under 
the  certificate  of  sale  of  the  tax  commissioners,  and  for  the  purposes 
aforesaid,  and  also  under  orders  of  the  secretary  of  war,  part  of  it 
for  a  military  station,  and  the  rest  as  a  national  cemetery  for  the 
burial  of  deceased  soldiers  and  sailors.  These  facts  were  made  to 
appear  at  three  stages  of  the  case :  First.  They  were  stated  in  a 
petition  filed  by  Kaufman  and  Strong  in  the  state  court  for  the  re- 
moval of  the  case  into  the  circuit  court  of  the  United  States  under 
section  643  of  the  Revised  Statutes,  on  the  ground  that  the  defend- 
ants were  officers  of  the  United  States,  and  holding  the  land  by  title 
derived  from  officers  of  the  United  States  acting  under  a  revenue  law 
of  the  United  States,  the  validity  of  which  was  affected.  That  peti- 
tion was  granted,  and  the  case  removed  accordingly.  Second.  They 
were  stated  in  a  suggestion  and  motion,  filed  by  the  attorney  general 
in  the  circuit  court  of  the  United  States  before  trial,  protesting  against 
the  jurisdiction  of  the  court,  and  moving  for  a  stay  of  proceedings; 
which  was  demurred  to  by  the  plaintiff,  and  overruled  by  the  court. 
Third.  They  were  proved  by  the  evidence  produced  by  each  party  at 
the  trial,  and  were  assumed  in  the  instructions  given  as  well  as  in 
those  requested.  One  of  the  instructions  requested  by  the  defendants 
was  as  follows: 

**  If  the  Jury  believe  from  the  evidence  that  the  United  States  is  in  the  pos- 
S  session  of  the  property  in  controversy,  through  its  officers  and  agents  charged 
•  with  the  control  of  the  same;  that  the  defendants^occupy  the  same  only  as 
such  officers  and  agents,  in  obedience  to  orders  of  the  war  department  of  the 
United  States,  and  making  no  claim  of  right  to  the  title  or  possession  thereof, 
except  as  such  officers;  that  the  United  States  is  using  the  same  as  a  national 
cemetery  for  the  burial  of  deceased  soldiers,  and  as  a  fort  and  reserve  con- 
nected therewith,  claiming  the  title  thereto  under  the  certificate  of  sale  proved 
in  this  cause;  then  tlie  verdict  must  be  for  the  defendants.** 

The  court  refused  this  instruction,  and  gave  the  following : 

*<  If  the  Jury  believe  from  the  evidence  that  at  the  institution  of  this  suit 
the  premises  in  controversy  were,  or  that  any  part  thereof  was,  under  the 
charge  and  in  the  occupation  or  possession  of  the  defendants  Strong  and  Kauf- 
man, or  either  of  them,  under  the  direction  of  the  government  of  the  United 
States,  or  of  any  department  or  ofiicer  thereof,  then  such  occupation  or  pos- 
session Is  sufficient  to  enable  the  plaintiff  to  maintain  his  action  against  them 
respectively  for  the  premises  so  occupied  or  possessed  by  them  respectively." 
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The  court  submitted  the  case  to  the  jury  under  further  instructions, 
^hich  permitted  them  to  find  for  the  plaintiff  upon  the  ground  that 
the  certificate  of  sale  for  taxes  was  invalid  as  against  him  and  had 
vested  no  legal  title  in  the  United  States.  The  jury  returned  a  ver- 
dict, upon  which  judgment  was  rendered,  that  the  plaintiff  recover 
possession  of  the  premises,  partly  against  Kaufman  and  partly  against 
Strong.  Writs  of  error  were  sued  out  by  the  United  States,  and  by 
Kaufman  and  Strong,  and  the  case  has  been  argued  upon  both  theso 
writs  of  error. 

This  is  not  an  action  of  trespass  to  recover  damages  only,  nor  is 
it  an  action  to  recover  property  violently  and  suddenly  wrested  from 
the  owner  by  officers  of  the  government  without  its  directions  and 
without  color  of  title  in  the  government,  but  it  is  brought  to  recover 
possession  of  land  which  the  United  States  have  for  years  held  and 
still  hold  for  military  and  other  public  purposes,  claiming  title  under 
a  certificate  of  sale  for  direct  taxes,  which  is  declared  by  the  act  of 
congress  of  June  7,  1862,  c.  98,  §  7,  to  be  prima  fade  evidence  of  the 
regularity  and  validity  of  the  sale  and  of  the  title  of  the  purchaser, 
and  which  has  been  defined  by  this  court  as  a  '^public  act  which  is^ 
•the  equivalent  of  office  found. •*     Bennett  v.  Hunter,  9  Wall.  826,  336.? 

The  principles  upon  which  we  are  of  opinion  that  the  court  below 
had  no  authority  to  try  the  question  of  the  validity  of  the  title  of  the 
United  States  in  this  action,  and  that  this  court  has  therefore  no 
authority  to  pass  upon  that  question,  may  be  briefly  stated :  The  sover- 
eign is  not  liable  to  be  sued  in  any  judicial  tribunal  without  its  consent. 
The  sovereign  cannot  hold  property  except  by  agents.  To  maintain  an 
action  for  the  recovery  of  possession  of  property  held  by  the  sovereign 
through  its  agents,  not  claiming  any  title  or  right  in  themselves,  but 
only  as  the  representatives  of  the  sovereign  and  in  its  behalf,  is  to 
maintain  an  action  to  recover  possession  of  the  property  against  the 
sovereign;  and  to  invade  such  possession  of  the  agents,  by  execution 
or  other  judicial  process,  is  to  invade  the  possession  of  the  sovereign, 
and  to  violate  the  fundamental  maxim,  that  the  sovereign  cannot  be 
sued.  That  maxim  is  not  limited  to  a  monarchy,  but  is  of  equal 
force  in  a  republic.  In  the  one,  as  in  the  other,  it  is  essential  to  the 
common  defense  and  general  welfare,  that  the  sovereign  should  not, 
without  its  consent,  be  dispossessed  by  judicial  process  of  forts,  arse- 
nals, military  posts,  and  ships  of  war  necessary  to  guard  the  national 
existence  against  insurrection  and  invasion;  of  custom  houses  and 
revenue  cutters,  employed  in  the  collection  of  the  revenue;  or  of 
light-houses  and  light-ships,  established  for  the  security  of  commerce 
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with  foreign  nations  and  among  the  different  parts  of  the  country* 
These  principles  appear  to  us  to  be  axioms  of  public  law,  which  woald 
need  no  reference  to  authorities  in  their  support,  were  it  not  for  the 
exceeding  importance  and  interest  of  the  case,  the  great  ability  with 
which  it  has  been  argued,  and  the  difference  of  opinion  that  has  been 
manifested  as  to  the  extent  and  application  of  the  precedents. 

The  exemption  of  the  United  States  from  being  impleaded  without 
their  consent  is,  as  has  often  been  affirmed  by  this  court,  as  absolute 
as  that  of  the  crown  of  England  or  any  other  sovereign.  In  Cohens 
&y.  Virginia,  6  Wheat.  264,  411,  Chief  Justice  Mabshall  said:  ''The 
« universally-received  opinion  is  that 'no  suit  can  be  commenced  or 
prosecuted  against  the  United  States.**  In  Been  y.  Arkansas,  20 
How.  527,  529,  Chief  Justice  Taney  said:  "It  is  an  established  prin- 
ciple of  jurisprudence,  in  all  civilized  nations,  that  the  sovereign  can- 
not be  sued  in  its  own  courts,  or  in  any  other,  without  its  consent  and 
permission;  but  it  may,  if  it  thinks  proper,  waive  this  privilege,  and 
permit  itself  to  be  made  a  defendant  in  a  suit  by  individuals,  or  by 
another  state.  And  as  this  permission  is  altogether  voluntary  on  the 
part  of  the  sovereignty,  it  follows  that  it  may  prescribe  the  terms  and 
conditions  on  which  it  consents  to  be  sued,  and  the  manner  in  which 
the  suit  shall  be  conducted,  and  may  withdraw  its  consent  whenever  it 
may  suppose  that  justice  to  the  public  requires  it.**  In  the  same  spirit, 
Mr.  Justice  Davis,  delivering  the  judgment  of  the  court  in  Nichols  v. 
17.  S.  7  Wall.  122,  126,  said:  "Every  government  has  an  inherent 
right  to  protect  itself  against  suits,  and  if,  in  the  liberality  of  leg- 
islation they  are  permitted,  it  is  only  on  such  terms  and  conditions 
as  are  prescribed  by  statute.  The  principle  is  fundamental,  applies 
to  every  sovereign  power,  and,  but  for  the  protection  which  it  affords, 
the  government  would  be  unable  to  perform  the  various  duties  for 
which  it  was  created.**  See,  also,  U.  8.  v.  Clarke,  8  Pet.  436,  444; 
Cary  v.  Curtis,  3  How.  286,  245,  256;  U.  S.  v.  McLemare,  4  How. 
286, 289;  Hill  v.  U.  S.  9  How.  386,  389;  Reeside  v.  Walker,  11  How. 
272,  290;  De  Groot  v.  U.  S.  5  Wall.  419,  431;  U.  S.  v.  Eckford,  6 
Wall.  484,  488;  'Die  Siren,  7  Wall.  152,  154;  The  Davis,  10  Wall. 
15,  20;  U.  S.  V.  O'Keefe,  11  Wall.  178;  Case  v.  Terrell,  11  Wall. 
199,  201;  Carr  v.  U.  S.  98  U.  S.  433,  437;  U.  S.  v.  Thompson,  98 
U.  S.  486,  489;  Railroad  Co.  v.  Tennessee,  101  U.  S.  337;  Railroad 
<Jo.  V.  Alabama,  101  U.  S.  832. 

The  English  authorities  from  the  earliest  to  the  latest  times  show 
ihat  no  action  can  be  maintained  to  recover  the  title  or  possession  of 
land  held  by  the  crown  by  its  officers  or  servients,  ai^d^  leave  no  doubt 
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that  in  a  ease  like  the  one  before  us  the  proceedings  would  be  stayed 
at  the  suggestion  of  the  attorney  general  in  behalf  of  the  crown. 

Our  citations  will  be  confined  to  the  time  since  Magna  Gharta  de-K 
clared  that  no  man  should  be  taken  or  imprisoned  *or  be  disseized  ol* 
his  freehold  or  liberties  or  free  customs,  or  be  outlawed  or  exiled,  or 
in  any  way  destroyed,  or  be  passed  upon  or  condemned,  but  by  the 
lawful  judgment  of  his  peers,  or  by  the  law  of  the  land — which  is  the 
origin  of  the  provision,  embodied  in  the  fifth  amendment  of  the  con- 
stitution of  the  United  States,  that  no  man  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of  law.  The  earliest  author- 
ity to  be  referred  to  is  Bracton,  who  wrote  in  the  reign  of  Henry  III., 
and  who,  in  the  famous  passage  of  his  first  book,  affirms  that  the 
king  ought  not  to  be  subject  to  man,  but  to  God  and  to  the  law,  be- 
cause the  law  makes  the  king;  and  therefore  the  king  should  ascribe 
to  the  law  what  the  law  ascribes  to  him,  namely,  dominion  and 
power,  for  there  is  no  king  where  reigns  will  and  not  law.  Ipse  autem 
rex  non  debet  esse  sub  homine,  sed  suA  Deo  et  sub  lege,  quia  lex  facit 
regent.  Attribuat  igitur  rex  legi,  quod  lex  attribuit  ei,  videlicety  domin- 
turn  et  potestatem,  non  est  enim  rex,  ubi  domlnatur  voluntas  et  non  lex. 
Bract.  56.  Yet  no  one  states  more  strongly  than  Bracton  the  exemp- 
tion of  the  king  from  being  sued  without  bis  consent  in  such  a  case 
as  this ;  for  he  says  that  one  who  has  been  disseized  by  the  king,  or 
by  his  bailiffs  in  his  name,  per  dominum  regem  vel  ballivos  sues  nomine 
SILO,  or,  as  he  elsewhere  says,  whom  the  king,  or  any  one  in  his  be- 
half or  in  his  name,  aliquis  pro  eo  vel  nomine  suo,  has  ejected,  cannot, 
even  if  the  disseizin  be  manifest,  prosecute  an  assize  to  recover  pos- 
session of  the  land  without  the  king's  consent,  but  mast  await  his 
pleasure  whether  the  assize  shall  proceed  or  not,  expectanda  erit  vol* 
%ntas  domini  regis  quodprocedat  assisa  vel  non  procedat.  Bract.  168&, 
1716,  212a. 

Lord  Coke  tells  us  that  before  the  statute  of  Westminster  I.  (3 
Edw.  I.)  c.  24,  if  an  officer  of  the  king,  by  mere  color  of  his  office, 
and  not  by  the  king's  command,  disseized  a  man  of  his  freehold,  the 
only  remedy  was  by  petition  to  the  king ;  and  that  it  was  to  relieve 
against  this  evil  that  the  statute  enacted  that  no  escheator,  sheriff,  or 
other  bailiff  of  the  king,  "by  color  of  his  office,  without  special  war- 
rant or  commandment,  or  authority  certain  pertaining  to  his  office," 
should  disseize  any  man  of  his  freehold,  and  that,  if  he  should  do  so,8 
4he  disseizee  might  at  his  election  proceed  either  by  petition  to  the* 
king,  or  by  assize  of  novel  disseizin  at  the  common  law^  and  the  offi- 
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cer  should  pay  double  damages  to  the  plaintiff^  and  a  heavy  fine  to 
the  king,  for  doing  injury  in  his  name  to  the  subject.  2  Inst.  206, 
207.  But  when  the  entry  of  Ihe  officer  was  by  the  king's  command, 
though  without  authority  of  law,  that  statute  had  no  application. 

Accordingly  in  Staunford's  Exposition  of  the  King's  Prerogative,  c. 
22,  it  is  laid  down :  Tetition  is  all  the  remedy  the  subject  hath  when 
the  king  seizeth  his  land,  or  taketh  away  his  goods  from  him,  having 
no  title  by  order  of  his  laws  so  to  do,  in  which  case  the  subject  for  his 
remedy  is  driven  to  sue  unto  his  sovereign  lord  by  way  of  petition ; 
for  other  remedy  hath  he  not."  Staunf.  Prerog.  fol.  726.  ''Also 
whereas  the  king  doth  enter  upon  me,  having  no  title  by  matter  of 
record  or  otherwise,  and  put  me  out,  and  detains  the  possession  from 
me,  that  I  cannot  have  it  again  by  entry  without  suit,  I  have  then  no 
remedy  but  only  by  petition.  But  if  I  be  suffered  to  enter,  my  entry 
is  lawful,  and  no  intrusion.  Or  if  the  king  grant  over  the  lands  to  a 
stranger,  then  is  my  petition  determined,  and  I  may  now  enter  or 
have  my  assize  by  order  of  the  common  law  against  the  said  stranger, 
being  the  king's  patentee."  "When  his  highness  seizeth  by  his  abso- 
lute power  contrary  to  the  order  of  his  laws,  although  I  have  no  rem- 
edy against  him  for  it,  but  by  petition,  for  the  dignity's  sake  of  his 
person,  yet  when  the  cause  is  removed  and  a  common  person  hath 
the  possession,  then  is  my  assize  revived,  for  now  the  patentee  entereth 
by  his  own  wrong  and  intrusion,  and  not  by  any  title  that  the  king 
giveth  him,  for  the  king  had  never  title  nor  possession  to  give  in  that 
case."    Folio,  746. 

In  the  reign  of  Elizabeth,  it  was  resolved  by  all  the  judges  of  Eng- 
land, that  "when  the  king  was  seized  of  any  estate  of  inheritance  or 
freehold  by  any  matter  of  record,  be  his  title  by  matter  of  record  ju- 
dicial or  ministerial,  or  by  conveyance  of  record,  or  by  matter  in  fact 
and  found  by  office  of  record,  he  who  has  right  could  not  by  the  com- 
mon law  have  any  traverse  upon  which  he  was  to  have  amoveas 
n  manumy  but  was  put  to  his  petition  of  right  (in  nature  of  his  real  ac- 
•  tion  which  he  could*not  have  against  the  king,  because  the  king  by 
his  writ  cannot  command  himself)  to  be  restored  to  his  freehold  and 
inheritance;"  unless  indeed  the  right  of  the  party  aggrieved  appeared 
by  the  same  record,  in  which  case  he  might  by  monstrans  de  droit  ob- 
tain an  amoveas  manum.     Sadiers*  Case,  4  Bep.  546,  55a. 

Lord  Hale  enumerates,  among  the  relative  prerogatives  of  the 
crown,  the  prerogative  "of  his  possessions :  that  no  man  can  enter 
upon  him,  but  is  driven  to  his  suit  by  petition."  Hale,  Anal.  Law, 
§  d. 
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The  law  laid  down  in  the  early  authorities  is  stated  in  the  same 
way  in  the  Digest  of  Chief  Baron  Gomyns,  written  in  the  first  half  of 
the  last  century,  and  in  Ghitty  on  the  Prerogatives  of  the  Grown,  pub- 
lished in  1820;  and  Mr.  Ghitty  treats  the  action  of  ejectment  as 
equivalent  in  this  aspect  to  the  ancient  form  of  proceeding  by  assize. 
Gomyn,  Dig.  "Prerogative,  D,"  78;  Ghit.  Prerog.  339-343,  and  note  c. 

In  The  Queen  v.  PoweU,  1  Q.  B.  362;  S.  G.  4  Perry  &  D.  719;  a 
writ  of  mandamus  to  admit  to  a  copyhold  tenement  of  a  manor  be- 
longing to  the  crown  having  been  directed  to  the  steward  alone,  it 
was  contended  for  the  prosecutor  that  a  previous  decision,  requiring 
the  writ  to  be  directed  to  the  lord  of  the  manor  as  well  as  to  the  stew- 
ardy  applied  only  to  cases  where  the  lord  of  the  manor  was  a  subject, 
and  that,  inasmuch  as  there  could  be  no  mandamus  to  the  sovereign, 
the  writ  must  go  against  the  steward  alone.  But  Lord  Denman,  with 
the  concurrence  of  Justices  Littledale,  Williams,  and  Golebidoe, 
quashed  the  writ  of  ma^ndamue;  and,  after  observing  that  doubtless 
there  could  be  no  mandamus  to  the  sovereign,  but  that  the  interests 
of  the  crown  were  to  be  as  much  guarded  as  those  of  the  subject, 
said: 

«« And  if  the  interests  of  the  crown  cannot  so  effectually  be  protected  by  a 
writ  against  the  steward  alone,  it  ia  a  very  strong  reason  to  show  that  such  a 
writ  cannot  be  sustained.  Indeed,  if  it  were  allowed,  it  is  not  certain  of  being 
effectual;  for  if  the  advisers  of  the  crown  were  of  opinion  that  its  interests 
might  be  affected,  and  were  to  advise  the  sovereign  either  to  order  the  stew- 
ard not  to  admit  the  prosecutor  of  the  mandamus^  or  to  revoke  the  appoint- g 
ment  of  the  steward,  this  court  could  not  grant  an  attachment  against* the* 
steward,  and  then  the  party  does  not  get  admitted.  And,  indeed,  if  we  were 
to  allow  a  mandamus  to  the  steward  alone,  and  the  writ  were  obeyed,  the 
property  of  the  crown  would  be  affected  indirectly  by  the  mandamus  to  the 
steward  alone,  when  it  cannot  be  affected  directly  by  making  the  sovereign  a 
party  to  the  mandamus**  **  But  in  the  case  where  there  is  a  complaint  on  tlie 
part  of  a  subject  against  the  crown  in  any  matter  whatever,  the  course  is  to 
proceed  by  petition  of  right,  or  else  by  monstrans  de  droits  or  traverse  of 
office,  as  the  case  may  require.  These  proceeding  have  been  recognized  and 
acknowledged  for  many  centuries.  Such  proceedings  are  now  very  much  out 
of  use,  and  few  instances  in  modern  times  have  occurred  where  they  have 
been  resorted  to,  but  still  they  are  what  must  be  resorted  to  if  any  dispute 
arises.  They  are  probably  expensive  and  tedious ;  but  these  considerations  are 
not  sufficient  for  our  dispensing  with  them.  We  have  no  more  authority,  for 
the  sake  of  convenience,  to  lay  them  aside  and  introduce  writs  or  other 
proceedings  which  are  usually  adopted  between  subject  and  subject,  among 
which  these  writs  of  mandamus  are  to  be  reckoned,  than  to  introduce  writs 
and  other  proceedings,  now  solely  used  in  cases  of  prerogative,  in  causes  be- 
tween subject  and  subject** 
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In  Queen  ▼.  Com'rs  Treasury,  L.  E,  7  Q.  B.  387,  894,  in  which  the 
ooort  refused  to  grant  a  writ  of  mandamus  to  the  lords  commissioners 
of  the  treasury  to  pay  over  money  in  their  hands  as  servants  of  the 
crown,  Lord  Chief  Justice  Cookbubn  said  that  it  did  not  follow,  be- 
cause the  prosecutor  had  no  remedy  except  that  of  applying  by  peti- 
tion to  the  crown,  or  by  petition  to  parliament,  that  the  court  could 
issue  a  writ  of  mandamus,  and  added : 

'^I  take  it,  with  reference  to  that  jurisdiction,  we  must  start  with  this  un 
questionable  principle,  that  when  a  duty  has  to  be  performed  (if  I  may  use 
that  expression)  by  the  crown,  this  court  cannot  claim,  even  in  appearance,  to 
have  any  power  to  command  the  crown;  the  thing  is  out  of  the  question. 
Over  the  sovereign  we  can  have  no  power.  In  like  manner  where  the  parties 
are  acting  as  servants  of  the  crown,  and  are  amenable  to  the  crown,  whose 
servants  they  are,  they  are  not  amenable  to  us  in  the  exercise  of  our  preroga- 
tive jurisdiction." 

fi 

«   •  In  Doe  v.  Roe,  8  Mees.  &  W.  679;  S.  C.  Hurl.  &  W.  159,  which 

was  an  action  of  ejectment  for  a  house  and  lands  adjoining  Hurst 
castle,  the  declaration  had  been  served  upon  one  Watson  and  upon 
the  board  of  ordnance.  On  motion  of  the  attorney  general,  in  behalf 
of  the  crown,  supported  by  affidavits  that  the  castle  was  an  hereditary 
possession  of  the  crown  of  England,  and  that  the  premises  sought  to 
be  reco.vered  were  in  possession  of  the  crown,  by  Watson,  who  had 
been  placed,  by  authority  of  the  board  of  ordnance,  as  master  gun- 
ner in  charge  of  the  defenses  of  the  castle,  which  commanded  the  pass- 
age of  the  Needles,  the  court  of  exchequer  ordered  the  declaration  to 
be  set  aside  and  all  further  proceedings  stayed.  It  was  contended  for 
the  plaintiff  that  technically  the  action  was  trespass  against  Boe; 
and  that  the  argument  on  the  other  side  would  go  the  length  of  show- 
ing that  in  any  case  where  the  defendant  in  ejectment  made  an  affi- 
davit that  the  title  of  the  crown  came  into  question  the  plaintiff 
would  have  no  resource  but  in  his  petition  of  right.  Whereupon  the 
court  made  these  observations:  ''Lord  Abingeb,  G.  B.  The  real 
question  is,  can  an  ejectment  be  tried,  the  effect  of  which  may  be  to 
turn  the  crown  out  of  possession?  Alderson,  B.  The  declaration 
is  served  on  a  person  occupying  as  the  servant  of  the  crown;  this  case 
is  not  like  the  case  put  of  lands  held  under  the  woods  and  forests; 
the  present  difficulty  only  arises  when,  supposing  the  plaintiff  to  suc- 
ceed, the  crown  would  be  turned  out  of  possession."  Hurl.  &  W. 
160.  At  the  close  of  the  arguthent,  Lord  Abingbr  said:  "It  is  quite 
clear  the  court  could  not  issue  any  process  to  turn  the  erown  out  of 
possession;  and  the  only  doubt  I  had  was,  whether  this  property  was 
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not,  by  the  operation  of  the  act  of  parliament,  in  the  possession,  not 
of  the  crown,  bat  of  the  board  of  ordnance.  Bat  on  looking  more 
fully  into  the  act,  my  doubt  is  entirely  removed.''  Baron  Aldebson 
said :  ''I  am  of  the  same  opinion.  No  ejectment  can  be  maintained 
against  the  crown,  to  turn  the  crown  out  of  possession  by  the  aa« 
thority  of  the  crown  itself."  And  Baron  Bolfb  (afterwards  Lord 
Chancellor  Gbanwobth)  added:  "The  question  may  be  tested  thus: 
Suppose  there  were  no  trial,  but  judgment  went  against  the  casuals 
ejector,  then  there  would*only  be  a  writ  to  turn  the  crown  out  of  pos-? 
session,  which  clearly  cannot  be."     8  Mees.  &  W.  582-3. 

The  same  rule,  as  well  as  the  essential  distinction  in  actions 
brought  against  a  servant  of  the  crown  holding  possession  in  behalf  of 
the  crown,  between  an  action  of  trespass  to  recover  damages,  which 
might  be  suffered  to  proceed,  (although  the  crown  might  have  it  re- 
moved for  that  purpose  into  the  court  of  exchequer,)  and  an  action  of 
ejectment  to  recover  possession  of  the  land  itself,  which  must  be  ah* 
Bolutely  stayed  on  motion  of  the  attorney  general,  is  clearly  recog- 
nized in  two  cases  of  trespass  to  recover  damages  against  officers 
of  the  crown,  removed  upon  application  of  the  attorney  general  into 
the  office  of  pleas  of  the  exchequer  for  trial.  Cawthome  v.  Campbell, 
1  Anstr.  205,  215;  Attorney  General  v.  HaUett,  15  Mees.  &  W.  97. 

In  Cawthome  v.  CampbeU,  Chief  Baron  Etbe,  speaking  of  a  case,  de. 
cided  in  1710,  of  an  ejectment  brought  in  the  court  of  queen's  bench  for 
lands  which  were  part  of  the  queen's  estate,  said : 

**  There  was  an  application  to  this  court  to  stay  the  proceedings,  and  the 
parties  were  heai*d  upon  it.  The  attorney  general  attended,  and  after  the 
hearing  it  was  put  off  for  a  day  or  two.  At  length  the  entry  is,  that  an  in- 
junction issued  j^ro  domino  ret/ina.  So  that  the  action  was  not  removed,  but 
simply  an  injunction  went  to  stay  the  proceedings.  And  I  think  I  can  see 
why  that  was;  if  the  action  had  been  removed,  the  question  could  not  have 
been  tried,  even  in  the  office  of  pleas,  because  you  cannot  try  the  queen's  title 
in  an  ejectment.  The  queen  was  in  possession;  her  hands  must  be  removed 
by  some  other  course  of  proceeding  than  an  ejectment;  and  therefore  it  was 
fruitless  to  think  of  removing  it,  and  it  remained  under  an  injunction." 

So  in  Attorney  General  v.  Hallett^  a  case  of  trespass  quare  elausum 
fregit,  in  which  the  defendant  pleaded  that  the  queen  was  seized  in  right 
of  her  crown  of  the  locus  in  quo.  Chief  Baron  Pollock  said  ; 

**  The  action  of  ejectment  is  prima  facie  an  action  merely  between  subject 
and  subject,  and  relates  to  land;  yet  the  prerogative  of  the  crown  applies  to 
that ;  and  if  the  interest  of  the  crown  is  concerned,  an  action  of  ejectment  may  m 
be  removed  into  this  court.     It  may  be  said,'»however,  that  that  does  not* 
amount  to  an  authority,  because  the  action  does  not  go  on ;  the  reason  of  that 
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is  that  In  this  court,  an  action  of  ejectment  will  not  lie  against  the  crown. 
The  party  must  proceed  by  a  petition  of  right.  In  an  action  of  ejectment,  we 
remove  it,  although  we  thereby  actually  extinguish  the  action;  and  therefore 
that  is  rather  an  a  fortiori  argument  for  removing  this  cause,  which  is  sought 
to  be  removed  for  the  express  purpose  of  going  on  with  it.'* 

Barons  Pabkb,  Alderson,  and  Platt  concnrred;  and  Baron  Platt 
clearly  distingaished  the  case  of  a  defendant  holding  possession  in  be- 
half of  the  crown,  from  that  of  a  defendant  claiming  a  right  in  himself 
only,  though  under  a  grant  from  the  crown,  saying : 

^If  the  queen  herself  is  in  possession,  no  subject  can  maintain  ejectment 
against  her;  the  only  mode  of  proceeding  is  by  petition  of  right.  If  the  sub- 
ject is  in  possession,  claiming  a  right  under  the  crown,  then  the  ejectment 
may  be  maintained;  but,  at  the  suggestion  of  the  attorney  genei-al,  tlie 
proceeding  would  be  brought  into  this  court." 

There  is  a  close  analogy  between  these  cases  and  the  case  at  bar. 
Any  action,  personal  or  real,  against  officers  of  the  sovereign,  who 
justify  under  a  revenue  law,  may  be  removed  in  England  into  the 
court  of  exchequer,  and  under  the  acts  of  congress  into  the  circuit 
court  of  the  United  States.  If  it  is  an  action  of  tort  to  recover  dam- 
ages only,  it  may  there  proceed  to  trial.  But  if  it  is  an  action  to  re- 
cover possession  of  land,  which  is  in  fact  held  by  the  sovereign  through 
its  officers  and  agents,  and  that  fact  is  in  due  form  made  known  to 
the  court,  the  proceedings  must  be  stayed. 

An  action  of  ejectment  brought,  as  this  was,  under  the  Code  of 
Virginia  of  1873,  c.  131,  affects  the  title  to  land  more  than  the  action 
of  ejectment  in  England.  By  that  Code  the  action  may  not  only  be 
brought  as  before,  but  it  is  also  made  a  substitute  for  the  writ  of  right 
and  all  other  real  actions.  Sections  1,  2,  38.  It  must  be  brought 
by  and  in  the  name  of  a  person  having  a  subsisting  interest  in  the 
premises,  and  a  right  to  recover  the  premises  or  the  possession 
thereof;  and  against  the  person  actually  occupying  the  premises,  or, 
if  they  are  not  occupied,  against  some  person  exercising  acts  of  own- 

gership   therein,  or  claiming  title  thereto  or  some  interest  therein. 

•  Sections  4-6.  The  only  plea  allowed  is  the  general  issue  that 
the  defendant  is  not  guilty  of  unlawfully  withholding  the  premises 
claimed.  Section  13.  The  declaration  must  describe  the  prem- 
ises with  such  certainty  that  from  the  description  possession  can  be 
delivered;  and  it  must  state,  and  the  verdict  must  find,  whether  th6 
plaintiff's  estate  is  in  fee,  or  for  life  and  whose  life,  or  for  years,  and 
the  duration  of  the  term.  Sections  8,  9,  27.  Judgment  for  the 
plaintiff  is  that  he  recover  the  possession  of  the  premises  according  to 
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ihe  yerdiot,  if  there  is  one,  or,  if  on  default  or  demurrer,  according  to 
the  description  in  the  declaration.  Section  29.  Several  jadgments 
may  be  recovered  against  several  defendants  occupying  distinct  par- 
cels of  the  land.  Section  17.  And  the  judgment  is  conclusive  as  to 
the  title  or  right  of  possession,  established  in  the  action,  upon  the 
party  against  whom  it  is  rendered,  and  all  persons  claiming  under 
him  by  title  accruing  after  the  commencement  of  the  action.  Section 
35.  The  principle  that  no  sovereign  can  be  sued  without  its  consent 
applies  equally  to  foreign  sovereigns  and  to  the  sovereign  of  the  coun- 
try in  which  the  suit  is  brought.  The  exemption  of  the  sovereign  is 
not  less  regarded  by  its  own  courts  than  by  the  courts  of  other  sover- 
eigns. To  repeat  the  words  of  Chief  Justice  Takbt,  already  quoted: 
*'It  is  an  established  principle  of  jurisprudence,  in  all  civilized  na- 
tions, that  the  sovereign  cannot  be  sued  in  its  own  courts,  or  in  any 
other,  without  its  consent  and  permission." 

In  the  leading  case  of  The  Exchange^  7  Granch,  116,  the  exemption 
of  a  foreign  sovereign  from  being  sued  in  our  courts  was  held  to  pro- 
tect one  of  his  public  armed  vessels  from  being  libeled  here  in  a 
court  of  admiralty  by  citizens  of  the  United  States,  to  whom  she  had 
belonged,  and  from  whom  she  had  been  forcibly  taken  in  a  foreign  port 
by  his  order.  The  district  attorney  of  the  United  States  having  filed  a 
suggestion,  verified  by  affidavit,  that  she  was  a  public  armed  vessel 
of  the  emperor  of  the  French,  and  actually  employed  in  his  service  at 
the  time  of  entering  our  ports,  the  circuit  court,  disregarding  the  sug- 
gestion, entered  a  decree  for  the  libelants.  But  upon  appeal  taken 
by  the  attorney  of  the  United  States,  this  court,  without  any  inquiryS 
into  the  titie,  reversed  the  decree*and  dismissed  the  libel;  and  Chief* 
Justice  Mabshall,  in  delivering  judgment,  said :  **There  seems  to  be 
a  necessity  for  admitting  that  the  fact  might  be  disclosed  to  the  court 
by  the  suggestion  of  the  attorney  for  the  United  States.** 

In  VaoauevT  v.  Krupp,  9  Ch.  Div.  351,  the  mikado  of  Japan,  a 
sovereign  prince,  bought  in  Germany  shells,  made  there,  but  said  to 
be  infringements  of  an  English  patent.  They  were  brought  to  Eng- 
land in  order  to  be  put  on  board  a  ship  of  war  belonging  to  the 
mikado,  and  the  patentee  obtained  an  injunction  against  the  agents 
of  the  mikado  aiid  the  persons  in  whose  custody  the  shells  were, 
restraining  them  from  removing  the  shells.  The  mikado  then  ap- 
plied to  be  and  was  made  a  defendant  in  the  suit.  An  order  was 
made  by  Sir  George  Jessel,  master  of  the  rolls,  and  affirmed  by  the 
court  of  appeal,  that  notwithstanding  the  injunction  the  mikado 
v.l— 18 
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should  be  at  liberty  to  remoye  the  shellB.  Lord  Jnstioe  Jamss  saidi 
''I  am  of  opinion  that  this  attempt  on  the  part  of  the  plaintiff  to 
interfere  with  the  right  of  a  foreign  sovereign  to  deal  with  his  pablio 
property  is  one  of  the  boldest  I  have  ever  heard  of  as  made  in  any 
eourt  in  this  country.  **  And»  after  stating  the  contention  of  the 
plaintiff  that  the  shells  were  in  the  possession  of  persons  in  England 
who  were  minded  to  make  and  did  make  a  use  of  them  inconsistent 
with  his  patent,  he  further  said:  ''If  they  were  doing  so,  then  they 
are  liable  in  an  action  for  damages,  and  the  plaintiff  may  recover 
any  damages  that  he  may  be  entitled  to.  But  that  does  not  interfere 
with  the  right  of  the  sovereign  of  Japan,  who  now  asks  to  be  allowed 
to  take  his  property. "*  Lord  Justice  Bbbtt  said:  "The  goods  were 
the  property  of  the  mikado.  They  were  his  property  as  a  sovereign ; 
they  were  the  property  of  his  country;  and  therefore  he  is  in  the 
position  of  a  foreign  sovereign  having  property  here."  "If  it  is  an 
infringement  of  the  patent  by  the  mikado,  you  cannot  sue  him  for 
that  infringement.  If  it  is  an  infringement  by  the  agents,  you  may 
sue  the  agents  for  that  infringement,  but  then  it  is  the  agents  whom 
you  sue.**  "The  mikado  has  a  perfect  right  to  have  these  goods;  no 
eourt  in  this  country  can  properly  prevent  him  from  having  goods 

|£ which  are  the  public  property  of  his  own  country.  "* 

•  In  the  case  of  The  Parlement  Belge^  5  Frob.  Div.  197,  the  court*of 
appeal  held  that  an  unarmed  packet,  belonging  to  the  king  of  the 
Belgians,  and  in  the  hands  of  of&cers  commissioned  by  him,  and 
employed  in  carrying  mails,  and  also  in  carrying  merchandise  and 
passengers  for  hire,  was  not  liable  to  be  seized  in  a  suit  in  rem  to 
recover  damages  for  a  collision.  Lord  Justice  Bbett,  in  a  considered 
judgment,  stated  the  real  question  to  be  "whether  every  part  of  the 
public  property  of  every  sovereign  authority  in  use  for  national  pur- 
poses is  not  as  much  exempt  from  the  jurisdiction  of  every  court  as 
is  the  person  of  every  sovereign;"  and,  after  reviewing  many  Ameri- 
can as  well  as  English  cases,  announced  the  conclusion  of  the  court 
thus: 

«« As  a  consequence  of  the  absolute  independence  of  every  sovereign  author- 
ity, and  of  the  international  comity  which  induces  every  sovereign  state  to 
respect  the  independence  of  every  other  sovereign  state,  each  and  every  one 
declines  to  exercise  by  means  of  any  of  its  courts  any  of  its  territorial  Juris- 
diction over  the  person  of  any  sovereign  or  ambassador  of  any  other  state,  or 
over  the  public  property  of  any  state  which  is  destined  to  its  public  use,  or 
over  the  property  of  any  ambassador,  though  such  sovereign,  ambassador,  or 
property  be  within  its  territory,  and  therefore^  but  for  the  common  agreement, 
subject  to  its  Jurisdiction.    This  proposition  would  determine  the  first  ques* 
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tlon  in  ttie  present  ea8e  in  fiiTor  of  the  protest,  even  if  an  action  in  fi9m  were 
held  to  be  a  proceeding  solely  against  property,  and  not  a  procedure  directly  or 
indirectly  impleading  the  owner  of  the  proper^  to  answer  to  the  Judgment  of 
the  court.  But  we  cannot  allow  it  to  be  supposed  that  in  our  opinion  the 
owner  of  the  property  is  not  indirectly  impleaded.** 

After  stating  the  mode  of  procedure  in  courts  of  admiralty,  he  eon* 
tinned: 

^  To  implead  an  independent  soyereign  in  such  a  way  is  to  call  upon  him  to 
sacrifice  either  his  property  or  his  independence.  To  place  him  in  that  posi^ 
tion  is  a  breach  of  the  principle  upon  which  his  immunity  from  Jurisdiction 
rests.  We  think  that  he  cannot  be  so  indirectly  impleaded,  any  more  than  he 
could  be  directly  impleaded.  The  case  is,  upon  this  consideration  of  it, 
brought  within  the  general  rule  that  a  sovereign  authority  cannot  be  per- 
sonally impleaded  in  any  court.** 

It  was  argued  at  the  bar  that  the  petition  of  right  in  England*wa8^ 
in  effect  a  suit  against  the  crown.  But  the  petition  pf  right  could 
never  be  maintained  except  after  an  application  to  the  king  and  his 
consented  grant.  The  sovereign  thus  retained  the  power  of  deter- 
mining in  advance  in  every  case  whether  it  was  consistent  with  the 
public  interests  to  allow  the  suit  to  be  brought  and  tried  in  the  ordi- 
nary courts  of  justice.  The  petition  might  be  presented  either  to 
the  king  in  person,  or  in  parliament;  and  if  sued  in  parliament,  it 
might  be  enacted  and  pass  as  an  act  of  parliament.  Staunf .  Prerog. 
72b;  Chit.  Prerog.  846.  The  old  form  of  proceeding  by  petition  of 
right  to  the  king  was  so  tedious  and  expensive  that  it  feU  into  dis- 
use; and  there  is  hardly  an  instance  in  which  it  was  resorted  to  in 
England  between  the  settlement  of  the  colonies  and  the  declaration 
of  independence,  or  for  half  a  century  afterwards.  Clayton  v.  Attor- 
ney Oeneral,  1  Coop.  temp.  Cott.  97,  120;  Queen  v.  Powell,  1  Q.  B. 
868,  868,  and  4  Perry  &  D.  719,  723,  above  quoted;  CanUrhury  v. 
Att&iiiey  General,  1  Phill.  806, 827;  De  Bode's  Caee,  8  Q.  B.  208,  278. 
The  granting  of  the  royal  consent  as  a  matter  of  course  is  but  of  very 
modem  introduction  in  England.  Eastern  Archipelago  Co.  v.  Qu>een^ 
2  EL  &  Bl.  856,  914.  And  the  statute  of  28  and  24  Vict.  c.  84,  sim- 
plifying and  regulating  the  proceedings,  makes  it  the  duty  of  the  sec- 
retary of  state  for  the  home  department  to  lay  the  petition  before  the 
queen  for  her  consideration,  and  to  give  her  his  advice  upon  it;  and 
if  upon  his  adviee  she  refuses  to  grant  her  fiat,  the  suppliant  is  with- 
out remedy.  Irwin  v.  Grey,  8  Fost.  &  F.  685,  687 ;  Tohin  v.  Queen. 
14  C.  B.  (N.  8.)  605,  521;  16  C.  B.  (N.  8.)  810,  868. 
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In  V.  S.  Y.  O'Keefe,  11  WaU.  178,  184,  in  which  it  was  held  that 
British  subjects  were  included  in  the  act  of  congress  of  July  27, 1868, 
€.  276,  allowing  suits  for  the  proceeds  of  captured  and  abandoned 
property  to  be  brought  in  the  court  of  claims  ''by  aliens  who  are  citi- 
zens or  subjects  of  any  government  which  accords  to  citizens  of  the 
United  States  the  right  to  prosecute  claims  against  such  government 
in  its  courts,**  this  court,  speaking  of  the  English  petition  of  right, 
said:  ''It  is  easy  to  see  that  cases  might  arise,  involving  political 
considerations,  in  which  it  would  be  eminently  proper  for  the  sover 
Seign  to  withhold  his  permission.** 

^  The  English  remedies  of  petition  of  right,  manitram  de  drai^,*and 
traverse  of  office,  were  never  introduced  into  this  country  as  a  part  of 
our  common  law ;  but  in  the  American  colonies  and  states  claims  upon 
the  government  were  commonly  made  by  petition  to  the  legislature. 
The  inadequacy  or  the  want  of  those  remedies  is  no  reason  for  main- 
taining a  suit  against  the  sovereign,  in  a  form  which  is  usual  between 
private  citizens,  but  which  has  not  been  expressly  granted  to  them  as 
against  the  sovereign.  Queen  v.  PoweU^  above  quoted;  Qibhone  v.  V. 
8.  8  Wall.  269. 

In  particular  classes  of  cases,  indeed,  congress  has  authorized  suits 
in  equity  to  be  brought  against  the  United  States;  as,  for  instance, 
in  cases  of  delinquent  receivers  of  public  money  against  whom  a  war- 
rant of  distress  has  been  issued,  in  cases  of  proprietors  of  land  taken 
and  sold  to  make  certain  improvements  in  the  city  of  Washington,  (in 
which  the  bill  is  spoken  of  as  "'in  the  nature  of  a  petition  of  right,**) 
and  in  claims  to  share  in  the  money  received  from  Mexico  under  the 
treaty  of  Guadalupe  Hidalgo.  See  U.  8.  v.  Noune,  6  Pet.  470,  and 
9  Pet.  8;  Mwrray  v.  Hoboken  Land  Co.  18  How.  272,  284;  Van  Ness 
V.  Washington,  4  Pet.  282,  276,  277;  Clark  v.  Clark,  17  How.  816, 
820.  So  it  has  often  authorized  suits  to  be  brought  against  the 
United  States  to  confirm  claims,  under  grants  from  foreign  govern- 
ments, to  lands  since  ceded  to  the  United  States.  But  in  such  a  suit 
Chief  Justice  Mabshalii  said:  "As  the  United  States  are  not  suable 
of  common  right,  the  party  who  institutes  such  suit  must  bring  his 
case  within  the  authority  of  some  act  of  congress,  or  the  court  can- 
not exercise  jurisdiction  over  it.**     17.  8.  v.  Clarke,  8  Pet.  486,  444. 

For  more  than  60  years  after  the  adoption  of  the  constitution  no 
general  provision  was  made  by  law  for  determining  claims  against 
the  United  States;  and  in  every  act  concerning  the  court  of  claims 
congress  has  defined  the  classes  of  claims  which  might  be  made,  the 
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<conditiot)s  on  which  they  might  be  presented,  the  forms  of  proceed- 
ing, and  the  effect  to  be  given  to  the  awards.  The  act  of  February 
24,  1855,  e.  122,  which  first  established  that  court,  required  an  act 
of  congress  to  carry  out  each  award.  The  act  of  March  3,  1863,  c. 
92,  which  dispensed  with  that  requirement,  authorized  the  sums  due 
by  the  judgments  of  the  court  of  claims,  after  presentation  of  a  copy§ 
^thereof  to  the  secretary  of  the  treasury  and  his  estimate  of  an  ap-? 
propriation  therefor,  to  be  paid  out  of  any  general  appropriation  made 
by  law  for  the  satisfaction  of  private  claims.  Even  under  this  act 
the  court  of  claims  had  so  little  of  the  nature  of  a  judicial  tribunal, 
that  this  court  declined  to  entertain  appeals  from  its  decisions,  al- 
though the  statute  expressly  gave  such  an  appeal.  Oordon  v.  U.  S. 
^  Wall.  561 ;  S.  C.  5  Amer.  Law  Beg.  (N.  8.)  111.  It  is  only  since  the 
Act  of  March  17,  1866,  c.  19,  has  repealed  the  provision  which  by 
necessary  implication  authorized  the  secretary  of  the  treasury  to  re- 
vise the  decisions  of  the  court  of  claims,  and  of  this  court  on  appeal, 
that  this  court  has  considered  and  determined  such  appeals. 

Under  the  existing  statutes  the  principal  classes  of  demands  sub- 
mitted to  the  determination  of  the  court  of  claims  are  claims  founded 
on  laws  of  congress,  on  regulations  of  the  executive  departments,  and 
on  contracts  expressed  or  implied,  and  claims  referred  to  the  court 
by  congress.  Bev.  St.  §  1059.  The  proceeding  by  petition  to  con- 
gress and  reference  by  congress  to  the  court  of  claims  presents  the 
nearest  analogy  that  our  law  affords  to  the  petition  of  right.  No  act 
of  congress  has  conferred  upon  that  court,  or  upon  any  other  tribunal, 
general  jurisdiction  of  suits  against  the  United  States  to  recover 
possession  of  real  property,  or  to  redress  a  tort.  And  the  act  of  con- 
gress of  June  11,  1864,  e.  117,  (re-enacted  in  section  3753  of  the 
Bevised  Statutes,)  authorizing  the  secretary  of  the  treasury  to  direct 
a  stipulation,  to  the  extent  of  the  value  of  the  interest  of  the  United 
States,  to  be  entered  into  for  the  discharge  of  any  property  owned  or 
held  by  the  United  States,  or  in  which  the  United  States  have  or 
claim  an  interest,  which  has  been  seized  or  attached  in  any  judicial 
proceeding  under  the  laws  of  a  state,  expressly  provides  "that  nothing 
herein  contained  shall  be  considered  as  recognizing  or  conceding  any 
right  to  enforce  by  seizure,  arrest,  attachment,  or  any  judicial  pro- 
cess, any  claim  against  any  property  of  the  United  States,  or  against 
any  property  held,  owned,  or  employed  by  the  United  States,  or  by 
any  department  thereof,  for  any  public  use,  or  as  waiving  any  objec- 
tion to  any  proceeding  instituted  to  enforce  any  such  claim." 
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*  *In  Oiibons  v.  U.  S.  8  Wall.  269,  which  was  an  attempt  to  main- 
tain in  the  court  of  claims  a  suit  against  the  government  as  upon  an 
implied  contract  for  unauthorized  acts  of  its  officers  which  were  in 
themselves  torts,  the  court  said :  "The  supposition  that  the  govern- 
ment will  not  pay  its  debts,  or  will  not  do  justice,  is  not  to  be  in- 
dulged;" and,  after  stating  the  reasons  against  the  maintenance  oi 
the  suit,  concluded: 

**  These  reflections  admoDish  us  to  be  cautious  that  we  do  not  permit  the 
decisions  of  this  court  to  become  authority  for  the  righting,  in  the  court  of 
claims,  of  all  wrongs  done  to  individuals  by  the  officers  of  the  general  govern- 
ment, though  they  may  have  been  committed  while  serving  that  government, 
and  in  the  belief  that  it  was  for  its  interest  In  such  cases,  where  it  is  proper 
for  the  nation  to  furnish  a  remedy,  congress  has  wisely  reserved  the  matter 
for  its  own  determination." 

In  Langford  v.  U.  8. 101 U.  S.  841,  the  remarks  just  quoted  were  re- 
peated, and  were  applied  to  the  case  of  a  suit  for  the  use  and  occupation 
of  land  which  the  United  States,  under  a  claim  of  title,  had,  through  its 
Indian  agents,  taken  posession  of  and  since  held  by  force  and  against  the 
will  of  the  rightful  owner.  If  it  is  proper  that  the  United  States  should 
allow  themselves  to  be  sued  in  such  a  case  as  this,  public  policy  requires 
that  it  should  rest  with  congress  to  define  the  mode  of  proceeding,  the 
conditions  on  which  it  may  be  maintained,  and  the  manner  in  which 
the  decision  shall  be  enforced — ^none  of  which  can  be  done  if  the  citi- 
zen has  an  absolute  right  to  maintain  the  action.  If  the  plaintiff  is 
entitled  to  judgment,  it  can  only  be  upon  the  ground  that  the  United 
States  are  not  a  party  to  the  record  and  have  no  such  relation  to  the 
action  that  their  possession  of  the  land  demanded  will  prevent  judg- 
ment against  the  defendants  of  record.  If  those  defendants  alone  are 
to  be  held  to  be  parties  or  interested,  the  plaintiff  is  entitled,  as  of 
right,  to  immediate  execution  as  well  as  to  judgment;  and  the  court 
has  no  discretion  to  stay  an  execution  between  private  parties  on  con- 
siderations of  the  interests  of  the  public.  To  maintain  this  action, 
independently  of  any  legislation  by  congress,  is  to  declare  that  the  ex- 
Semption  of  the  United  States  from  being  impleaded  without  their 

•  consent  does  not  embrace*lands  held  by  a  disputed  title;  to  defeat  the 
exemption  from  judicial  process  in  the  very  cases  in  which  it  is  of  the 
utmost  importance  to  the  public  that  it  should  be  upheld;  and  to  com- 
pel the  United  States  to  submit  to  the  determination  of  courts  and 
juries  the  validity  of  their  title  to  any  land  held  and  used  for  mili* 
tary,  naval,  commercial,  revenue,  or  police  purposes. 
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The  decision  of  this  court  and  the  reasoning  of  the  several  judges 
in  the  case  of  Chisholmy.  Georgia,  2  Dall.  419,  in  which  a  majority 
of  the  court  held  that  under  the  constitution,  as  originally  adopted, 
a  suit  could  be  maintained  in  this  court  against  a  state  by  a  citizen 
of  another  state,  do  not  appear  to  us  to  furnish  much  aid  in  the  de- 
termination of  this  case,  for  several  reasons :  First.  Each  of  the  judges 
who  mentioned  the  subject  declined  to  affirm  that  the  United  States 
could  be  sued.  2  Dall.  430,  469,  478.  Second.  The  decision  was 
based  on  a  construction  of  the  words  of  the  constitution  conferring 
jurisdiction  of  suits  between  ''a  state  and  citizens  of  another  state." 
Third.  That  construction  was  set  aside  by  the  eleventh  amendment  of 
the  constitution,  which  declares  that  "the  judicial  power  of  the 
United  States  shall  not  be  construed  to  extend  to  any  suit  in  law  or 
equity  commenced  or  prosecuted  against  one  of  the  United  States  by 
citizens  of  another  state,  or  by  citizens  or  subjects  of  any  foreign 
state.'*     2  Dall.  480,  note;  HoUingsworthy.  Virginia,  3  Dall.  378. 

In  those  cases  in  which  judgments  have  since  been  rendered  by 
this  court  against  individuals  concerning  money  or  property  in  which 
a  state  had  an  interest,  either  the  money  was  in  the  personal  pos- 
session of  the  defendants  and  not  in  the  possession  of  the  state,  or 
the  suit  was  to  restrain  the  defendants  by  injunction  from  doing  acts 
in  violation  of  the  constitution  of  the  United  States.  Within  one  or 
both  of  these  classes  fall  the  cases  of  U.  8.  v.  Peters,  5  Cranch,  115; 
Osborn  v.  Bank  of  U.  S.  9  Wheat.  738 ;  Davis  v.  Gray,  16  Wall.  203; 
and  Board  of  Liquidation  v.  McComb,  92  U.  S.  631. 

Jn  U.  S.  V.  Peters,  5  Cranch,  115,  in  which  a  writ  of  mandamns 
was  ordered  to  a  district  court  of  the  United  States  sitting  in  ad- 
miralty to  issue  an  attachment  against  the  executrixes  of  David  Bit-^ 
tenhouse  to  enforce  obedience  to  a^decree  of  that  court  for  the  pay-? 
ment  of  money,  (although  Bittenhouse  had  been  treasurer  of  the 
state  of  Pennsylvania,  and  the  legislature  of  that  state  had  directed 
its  attorney  general  to  sue  the  executrixes  for  the  recovery  of  the 
money,  and  the  governor  to  protect  them  against  any  process  of  the 
federal  courts,)  the  judgment  of  this  court,  as  stated  by  Chief  Justice 
Marshall,  went  upon  the  ground  that  it  was  apparent  that  Bitten- 
house held  the  money  in  his  own  right,  and  that  "the  suit  was  not 
instituted  against  the  state  or  its  treasurer,  but  against  the  execu- 
trixes of  David  Bittenhouse,  for  the  proceeds  of  a  vessel  condemned 
in  the  court  of  admiralty,  which  were  admitted  to  be  in  their  pos- 
session. If  these  proceeds  had  been  the  actual  property  of  Pennsyl- 
vania, however  wrongfully  acquired,  the  disclosure  of  that  fact  would 
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have  presented  a  case  on  which  it  is  unnecessary  to  give  an  opinion  ; 
but  it  certainly  can  never  be  alleged  that  a  mere  suggestion  of  title 
in  a  state  to  property,  in  possession  of  an  individaal,  must  arrest  the 
proceedings  of  the  court,  and  prevent  their  looking  into  the  sugges- 
tion, and  examining  the  validity  of  the  title."  The  chief  justice 
stated  the  conclusion  of  the  court  as  follows: 

*'  Since,  then,  the  state  of  Pennsylvania  had  neither  possession  of,  nor  right 
to,  the  propeity  on  which  the  sentence  of  the  district  court  was  pronounced, 
and  since  the  suit  was  neither  commenced  nor  prosecuted  against  that  state^ 
there  remains  no  pretext  for  the  allegation  that  the  case  is  within  that  amend- 
ment of  the  constitution  which  has  been  cited;  and,  consequently,  the  state 
of  Pennsylvania  can  possess  no  constitutional  right  to  resist  the  legal  pro- 
cess which  may  be  directed  in  this  cause." 

The  chief  justice  thus  carefully  avoided  expressing  an  opinion  upon 
a  case  in  which  the  money  sued  for  was  in  the  possession  of  the  state^ 
or  "the  actual  property  of  the  state,  however  wrongfully  acquired;" 
and  his  remark  upon  the  effect  of  a  mere  suggestion  of  title  in  the 
state  in  a  suit  to  recover  "property  in  possession  of  an  individual" — 
as  well  as  his  similar  remark  in  Osbom  v.  Bank  of  U.S.  9  Wheat.  738, 
870,  as  to  the  effect  of  a  suggestion  of  title  in  a  foreign  sovereign  un- 
3  der  like  circumstances — can  have  no  application  where  it  is  in  due 
*  form  pleaded  or  suggested,  and  satisfactorily  •proved  or  admitted, 
that  the  property  is  in  the  possession  of  the  state  or  the  sovereign, 
under  claim  and  color  of  title,  though  that  possession  is  necessarily 
held  in  its  behalf  by  its  officers  or  servants — as  appears  by  his  own 
judgment  in  the  case  of  The  Exchange,  as  well  as  by  the  cases  in 
the  court  of  exchequer  before  cited. 

In  Osbom  v.  Bank  of  V.  S.  9  Wheat.  788,  the  bill  was  originally  filed 
by  the  Bank  of  the  United  States  against  the  auditor  of  the  state  of  Ohio 
and  a  collector  employed  by  him,  to  prevent  them  from  levying  a  tax 
imposed  by  the  legislature  of  that  state  in  violation  of  the  constitution 
of  the  United  States  upon  the  property  of  the  bank;  and  they,  after 
the  service  of  the  subpoena,  forcibly  took  from  the  plaintiff*s  office  the 
amount  of  the  tax  in  money,  and  paid  it  over  to  the  treasurer  of  the 
state,  who  received  it  with  notice  of  these  facts,  and  kept  it  apart 
from  other  money  belonging  to  the  state,  so  that,  in  the  view  takea 
by  the  court,  it  bad  never  come  into  the  possession  of  the  state,  but 
could  have  been  recovered  from  the  treasurer  in  an  action  of  detinue. 
9  Wheat.  833-836,  854,  858.  By  an  amendment  of  the  bill  the 
treasurer  was  made  a  defendant.  Such  were  the  facts  upon  which 
the  court,  by  one  of  Chief  Justice  Mabshall*s  most  elaborate  judg* 
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merits,  in  wbioh  the  case  was  admitted  to  be  one  of  great  difficulty, 
ordered  the  defendants  to  restore  the  money,  and  held  that  the  fact 
that  the  state  was  not,  and  could  not  be,  without  its  consent,  made  a 
defendant,  afforded  no  objection  to  granting  such  relief. 

The  dictum  of  the  learned  justice  who  delivered  the  opinion  in  Do- 
m8  V.  Oray,  16  Wall.  203,  320,  that  u^  Oahom  v.  Bank  of  U.  S.  it  was 
decided  that  in  cases  in  which  a  state  is  concerned  "that  it  cannot  be 
made  a  party  is  a  sufficient  reason  for  the  omission  to  do  it,  and  the 
<sourt  may  proceed  to  decree  against  the  officers  of  the  state  in  all  re- 
spects as  if  the  state  were  a  party  to  the  record,**  overstates  the  decis- 
ion in  Osborn's  Ca$e;  goes  beyond  what  was  required  for  the  decision 
of  Davis  V.  Oray,  in  which  the  object  of  the  suit  and  the  whole  effect 
of  the  decree  were  to  prevent  the  governor  and  the  commissioner  of 
the  general  land-office  of  the  state  of  Texas  from  signing  patents  foiS 
lands  of  which  the  plaintiff  had  the*title  under  a  previous  grant  from* 
ihe  state;  and,  as  the  state  cannot  hold  money  or  property  otherwise 
than  by  its  officers  and  agents,  would,  if  understood  as  laying  down  a 
universal  rule,  practically  nullify  ihe  eleventh  amendment  of  the  con- 
stitution. 

In  Board  of  Liquidation  v.  McComb,  92  TJ.  8.  531,  in  which  an  in- 
junction was  granted  to  restrain  the  board  of  liquidation,  consisting 
of  the  governor  and  other  officers,  of  the  slate  of  Louisiana  from  is- 
suing or  using,  in  violation  of  a  previous  contract  of  the  state  with 
the  plaintiff,  bonds  of  the  state  in  their  hands,  the  court  said  that  the 
objections  to  proceeding  by  injunction  were — "Firsts  that  it  is,  in  ef- 
fect, proceeding  against  the  state  itself;  and,  secondly ^  that  it  in- 
terferes with  the  official  discretion  vested  in  the  officers.  It  is  con- 
oeded  that  neither  of  these  things  can  be  done.  A  state,  without  its 
•consent,  cannot  be  sued  by  an  individual;  and  a  court  cannot  sub- 
stitute its  own  discretion  for  that  of  executive  officers  in  matters  be- 
longing to  the  proper  jurisdiction  of  the  latter."  And  the  ground 
tipon  which  the  bill  in  that  case,  as  weU  as  in  the  previous  cases  of 
Osborn  v.  Bank  of  U.  S.  and  Dams  v.  Oray,  was  sustained,  was  defined 
to  be,  that  when  a  plain  official  duty,  requiring  no  exercise  of  discre* 
tion,  is  threatened  to  be  violated  by  some  positive  official  act,  any 
person  who  will  sustain  personal  injury  thereby,  for  which  adequate 
•compensation  cannot  be  had  at  law,  may  have  an  injunction  to  pre- 
vent it,  notwithstanding  the  officer  pleads  the  authority  of  an  uncon- 
stitutional, and  therefore  void,  law  for  the  violation  of  his  duty. 

The  case  of  The  Oovemor  v.  Madrazo,  1  Pet.  110,  does  not  appear 
to  as  to  have  any  important  bearing,  except  as  tending  to  illustrate 


Digitized  by 


Google 


282  8UPBEMB  OOUBT  BSPOBTSB. 

the  distinction  between  the  possession  of  the  state  by  its  agents,  and 
the  possession  of  the  agents  in  their  own  right.  The  decision  waB» 
that  where  negro  slaves  were  illegally  taken  from  the  owner  on  the 
high  seas,  and  afterwards  sold  to  a  stranger,  who,  without  the  privity 
of  the  owner,  imported  them  into  the  United  States  in  violation  of 
the  act  of  congress  of  March  2^1807,  c.  22,  and  they  were  here  seized 
by  an  officer  of  the  castoms  of  the  United  States,  and  delivered  to  an 
S  agent  appointed  by  the  governor  of  the  state  of  Georgia,  in  conformity 
•  with  the  act  of  congress,  and  8ome*of  them  sold  by  order  of  the  gov- 
ernor of  the  state,  and  the  money  obtained  at  the  sale  was,  in  the 
words  of  Chief  Justice  Mabshall,  '"actually  in  the  treasury  of  the 
state,  mixed  up  with  its  general  funds,"  and  the  rest  of  the  slaves  re- 
mained in  the  hands  of  the  agent  of  the  state,  "in  possession  of  the 
government,"  a  libel  in  admiralty  by  the  owner  to  recover  posses- 
sion of  the  money  and  slaves,  though  not  brought  against  the  state 
by  name,  but  against  the  governor  in  his  official  capacity,  was  a  suit 
against  the  state,  and  therefore,  by  reason  of  the  eleventh  amend- 
ment of  the  constitution,  could  not  be  maintained.  See,  also,  Ex 
parte  Madrazzo,  7  Pet.  627. 

In  the  case,  on  which  the  plaintiff  principally  relies,  of  MeigB  v. 
McClung,  9  Cranch,  11,  in  which  a  circuit  court  of  the  United  States, 
and  this  court  on  writ  of  error,  gave  judgment  for  the  plaintiff  in  an 
action  of  ejectment  for  land  held  by  the  defendants  as  officers  and 
under  the  authority  of  the  United  States,  the  full  statement  of  their 
position  in  the  bill  of  exceptions,  on  page  13  of  the  report,  clearly 
shows  that  the  fact  that  they  so  held  the  land  was  not  set  up  in  de- 
fense, except  as  supplemental  to  the  position  that  the  legal  title  to 
the  land  was  in  the  United  States ;  and  it  does  not  appear  to  have 
been  mentioned  in  argument.  No  objection  to  the  exercise  of  juris- 
diction was  made,  by  the  defendants  or  by  the  United  States,  or  no- 
ticed by  the  court.  That  the  court  understood  the  United  States  to 
desire  a  decision  upon  the  merits  is  further  apparent  from  Chief  Jus- 
tice Mabshall's  summary  towards  the  close  of  the  opinion :  "The  land 
is  certainly  the  property  of  the  plaintiff  below;  and  the  United  States 
cannot  have  intended  to  deprive  him  of  it  by  violence  and  without 
compensation."  Had  the  decision  covered  the  question  of  jurisdic- 
tion,  the  chief  justice  would  hardly  have  omitted  to  refer  to  it  in  Ot- 
bom  V.  Bank  of  U.  S.  above  stated. 

In  Wilcox  v.  Jackion,  13  Pet.  498;  in  Brawny.  Huger,  21  How.  806; 
and  in  Oriiar  v.  McDowell,  6  Wall.  363, — ^which  were  also  actions  of 
ejectment  against  officers  of  the  United  States, — the  judgments  were 
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in  favor  of  the  defendants  on  the  merits,  no  suggestion  that  the  United 
States  were  so  interested  that  the  action  could  not  be  maintained  was 
made  by  counsel  or  passed  upon  by  this  court,  and  that  the  court  has»; 
not  hitherto*understood  any  such  question  to  be  settled  by  any  or  all? 
of  those  cases  is  clearly  shown  by  its  more  recent  judgments. 
In  the  case  of  The  Siren,  7  Wall.  152,  the  court  said ; 

<*  It  is  a  familiar  doctrine  of  the  common  law,  that  the  sovereign  cannot  be 
sued  in  his  own  courts  without  his  consent.  The  doctrine  rests  upon  reasons 
of  public  policy;  the  inconvenience  and  danger  which  would  follow  from  any 
different  rule.  It  is  obvious  that  the  public  service  would  be  hindered,  and 
the  public  safety  endangered,  if  the  supreme  authority  could  be  subjected  to 
suit  at  the  instance  of  every  citizen,  and  consequently  controlled  in  the  use 
and  disposition  of  the  means  required  for  the  proper  administration  of  the  gov- 
emment.  The  exemption  from  direct  suit  is  therefore  without  exception. 
This  doctrine  of  the  common  law  is  equally  applicable  to  the  supreme  author- 
ity of  the  nation,  the  United  States.  They  cannot  be  subjected  to  legal  pro- 
ceedings at  law  or  in  equity  without  their  consent;  and  whoever  institutes 
such  proceedings  must  bring  his  case  within  the  authority  of  some  act  of  con- 
gress. Such  is  the  language  of  this  court  in  U.  8.  y.  Clarke,  8  Pet  444.  The 
same  exemption  from  judicial  process  extends  to  the  property  of  the  United 
States,  and  for  the  same  reasons.  As  justly  observed  by  the  learned  judge 
who  tried  this  case,  there  is  no  distinction  between  suits  against  the  govern- 
ment directly,  and  suits  against  its  property." 

In  the  case  of  The  Davie,  10  Wall.  15,  the  court,  stating  the  doc- 
trine somewhat  less  broadly,  yet  affirmed  the  proposition,  as  clearly 
established  by  authority,  that  "'no  suit  in  rem  can  be  maintained 
against  the  property  of  the  United  States  when  it  would  be  necessary 
to  take  such  property  out  of  the  possession  of  the  government  by  any 
writ  or  process  of  the  court;"  and,  in  discussing  the  question,  what 
constitutes  a  possession  which  protects  the  property  from  the  process 
of  the  court,  said : 

"We  are  speaking  now  of  a  possession  which  can  only  be  changed  under 
process  of  the  court  by  bringing  the  officer  of  the  court  into  collision  with  the 
officer  of  the  government,  if  the  latter  should  choose  to  resist.  The  possession 
of  the  government  can  only  exist  through  some  of  its  officers,  using  that 
phrase  in  the  sense  of  any  person  charged  on  behalf  of  the  government  with| 
the  control  of  the  property,  coupled  with  its  actual  possession.  This,  we* 
think,  is  a  sufficiently  liberal  definition  of  the  possession  of  the  property  by 
the  government  to  prevent  any  unseemly  conflict  between  the  court  and  the 
other  departments  of  the  government,  and  which  is  consistent  with  the  princi- 
ple which  exempts  the  government  from  suit  and  its  possession  from  dis- 
turbance by  virtue  of  judicial  process." 

In  The  Siren,  a  claim  for  damages  against  a  prize-ship  for  a  col- 
lision on  her  way  from  the  place  of  capture  to  the  port  of  adjudication 
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was  allowed  out  of  the  proceeds  of  her  sale  npon  condemnation^ 
because  the  government  was  the  actor  in  the  suit  to  have  her  con^ 
demned.  In  The  Davis,  a  claim  was  allowed  for  salvage  of  goods* 
belonging  to  the  United  States  in  the  hands  of  the  master  of  a  private 
vessel  as  a  common  carrier,  because  his  possession  was  not  the  pos- 
session of  the  United  States,  and  the  United  States  could  only  obtain, 
the  goods  by  coming  into  court  as  claimant  and  actor.  Each  of  those^ 
cases,  as  was  pointed  out  in  Case  v.  TerreU,  11  Wall.  199,  201,  was- 
decided  upon  the  ground  that  ''the  government  came  into  court  of  its^ 
own  volition  to  assert  its  claim  to  the  property,  and  could  only  do  so- 
on condition  of  recognizing  the  superior  rights  of  others." 

In  Carr  v.  U.  S.  98  U.  S.  433,  in  which  it  was  decided  that  judg- 
ments in  ejectment  against  ofScers  of  the  government,  in  possession 
in  its  behalf  of  lands  held  for  a  marine  hospital,  did  not  bind  nor 
estop  the  United  States,  it  was  said,  in  the  opinion  of  the  court : 

«*  We  consider  it  to  be  a  fundamental  principle  that  the  government  cannot 
be  sued  except  by  its  own  consent;  and  certainly  no  state  can  pass  a  law, 
which  would  have  any  validity,  for  making  the  government  suable  in  its 
courts.  It  is  conceded  in  The  Siren,  7  Wall.  152,  and  in  The  Davis,  10 
Wall.  15,  that  without  an  act  of  congress  no  direct  proceeding  can  be  insti- 
tuted against  the  government  or  its  property.  And  in  the  latter  case  it  is- 
Justly  observed  that  *  the  possession  of  the  government  can  only  exist  through 
its  officers;  using  that  phrase  in  the  sense  of  any  person  charged  on  behalf  of 
ihe  government  with  the  control  of  the  property,  coupled  with  actual  posses- 
$sion.'  If  a  proceeding  would  lie  against  the  officers  as  individuals  in  the  case- 
•  of  a  marine*hospital,  it  might  be  instituted  with  equal  facility  and  right  in 
reference  to  a  post-office  or  a  custom-house,  a  prison  or  a  fortification.  In 
some  cases  (perhaps  it  was  so  in  the  present  case)  it  might  not  be  apparent^ 
until  after  suit  brought,  that  the  possession  attempted  to  be  assailed  was  that 
of  the  government;  but  when  this  is  made  apparent  by  the  pleadings  or  the- 
proofs,  the  jurisdiction  of  the  court  ought  to  cease.  Otherwise  the  govern- 
ment could  always  be  compelled  to  come  into  court  and  litigate  with  private- 
parties  in  defense  of  its  property." 

The  view  on  which  this  court  appears  to  have  constantly  acted,, 
which  reconciles  all  its  decisions,  and  is  in  accord  with  the  English 
authorities,  is  this :  The  objection  to  the  exercise  of  jurisdiction  over 
the  sovereign  or  his  property,  in  an  action  in  which  he  is  not  a  party 
to  the  record,  is  in  the  nature  of  a  personal  objection,  which,  if  not 
suggested  by  the  sovereign,  may  be  presumed  not  to  be  intended  to- 
be  insisted  upon.  If  ejectment  is  brought  by  one  citizen  against  an- 
other, the  court  prima  fade  has  jurisdiction  of  the  subject-matter  and 
of  the  parties,  and,  if  no  objection  is  interposed  in  behalf  of  the  sov- 
ereign»  proceeds  to  judgment  between  the  parties  before  it.    If  thti 
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property  is  in  the  possession  of  the  defendants  and  not  of  the  sover- 
eign, an  informal  suggestion  that  it  belongs  to  the  sovereign  will  not 
defeat  the  action.  Bat  if  the  sovereign,  in  proper  form  and  by  suffi- 
cient proof,  makes  known  to  the  court  that  he  insists  upon  his  exemp- 
tion from  suit,  and  that  the  property  sued  for  is  held  by  the  nominal 
defendants  exclusively  for  him  and  on  his  behalf  as  public  property, 
the  right  of  the  plaintiff  to  prosecute  the  suit  and  the  authority  of  the 
court  to  exercise  jurisdiction  over  it  cease,  and  all  further  proceed- 
ings must  be  stayed. 

In  the  case  at  bar  the  United  States  interposed  in  the  most  solemn 
and  appropriate  manner.  The  attorney  general,  before  the  trial,  fol- 
lowing the  course  approved  by  this  court  in  the  case  of  The  Exchange, 
and  by  the  court  of  exchequer  in  the  case  of  Do$  v.  Roe,  and  other 
cases,  already  referred  to,  filed  a  suggestion  and  motion  in  writing, 
in  which,  appearing  only  for  this  purpose,  he  states  that  the  land 
has  been  for  more  than  10  years  and  still  is  held,  occupied,  and 
possessed  by  the  United  States,  through  their  officers  and  agenti^ 
charged  in  behalf  of  *the  government  of  the  United  States  with  the* 
control  of  the  property  and  who  are  in  the  actual  possession  thereof, 
as  public  property  of  the  United  States  for  public  uses,  in  the  exer- 
cise of  their  sovereign  and  constitutional  powers,  as  a  military  sta- 
tion, and  as  a  national  cemetery  established  for  the  burial  of  deceased 
soldiers  and  sailors,  known  as  the  Arlington  Cemetery,  and  for  war, 
military,  charitable,  and  educational  purposes,  as  set  forth  in  the 
certificate  of  sale  of  the  land  for  non-payment  of  direct  taxes  lawfully 
assessed  thereon,  a  copy  of  which  is  annexed  to  the  suggestion. 
Wherefore,  without  submitting  the  rights  of  the  government  of  the 
United  States  to  the  jurisdiction  of  the  court,  but  insisting  that  the 
court  has  no  jurisdiction  of  the  subject  in  controversy,  he  moves  that 
the  declaration  may  be  set  aside,  and  all  the  proceedings  be  stayed 
and  dismissed,  and  for  such  other  order  as  may  be  proper.  The 
plaintiff,  by  demurring  to  this  suggestion,  admitted  the  truth  of  the 
facts  stated  by  the  attorney  general. 

After  these  facts  had  been  thus  formally  brought  to  the  notice  of 
the  court  by  the  chief  law  officer  of  the  United  States,  and  had  been 
admitted  by  the  plaintiff,  we  are  of  opinion  that  the  court  had  no 
authority  to  proceed  to  trial  and  judgment;  because  the  suit,  which 
bad  been  commenced  against  the  individual  defendants,  was  thence- 
forth prosecuted  against  the  United  States;  because  in  ejectment,  as 
in  other  actions  at  law,  a  court  has  no  authority  to  render  a  judg- 
ment on  which  it  has  no  power  to  issue  execution;  because,  as  was 
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directly  adjudged  in  Carr  v.  U.  S.  98  U.  S.  433,  above  cited,  no  judg- 
ment against  the  defendants  can  bind  or  estop  the  United  States; 
because  the  possession  of  the  defendants  is  in  fact  and  in  law  the 
possession  of  the  United  States,  and  the  defendants  may  at  any 
moment  be  displaced  and  removed  by  the  executive,  and  other  cus- 
todians  appointed  and  installed  in  their  stead;  because  to  issue  an 
execution  against  them  would  be  to  issue  an  execution  against  the 
United  States,  and  to  turn  the  United  States  out  of  possession  of  land 
held  by  the  United  States,  under  claim  of  title  and  color  of  right  for 
public  purposes;  and  because  to  maintain  a  suit  which  has  that  ob- 
£ject  and  that  result  is  to  violate  the  fundamental  principle  that  the 
«  30vereign  cannot  be  sued  without  its  consent,  and  to  encroacluupon 
the  powers  intrusted  by  the  constitution  to  the  legislative  and  execu- 
tive departments  of  the  government. 

The  court  having  no  authority  to  proceed  with  the  suit,  the  judg- 
ment afterwards  rendered  for  the  plaintiff  was  erroneous.  The  United 
States,  having  the  right  to  interpose,  and  having  interposed  in  due 
form,  had  an  equal  right  to  sue  out  a  writ  of  error  to  make  their  in- 
terposition  effectual.  This  is  plainly  shown  by  the  case  of  The  Et- 
<ihange,  7  Cranch,  120,  147,  before  cited.  It  follows,  that  upon  the 
writ  of  error  sued  out  by  the  United  States  the  judgment  below  should 
be  reversed,  and  the  case  remanded  with  directions  to  set  aside  the 
verdict  and  to  dismiss  the  action. 

As  to  Kaufman  and  Strong,  the  court  erred  in  compelling  them  to 
proceed  to  trial  after  the  interposition  of  the  United  States ;  and  in 
declining  to  instruct  the  jury,  as  they  requested,  that  if  the  United 
States,  through  their  officers  and  agents  charged  with  the  control  of 
the  same,  were  in  the  possession  of  the  property  in  controversy, 
using  it  as  a  national  cemetery  for  the  burial  of  deceased  soldiers,  and 
as  a  fort  and  military  reservation,  claiming  title  under  the  certificate 
of  sale  proved  in  the  case,  and  the  defendants  occupied  the  same  only 
as  such  officers  and  agents,  in  obedience  to  orders  of  the  war  depart- 
ment of  the  United  States,  and  making  no  claim  of  right  to  the  title 
or  possession  except  as  such  officers,  the  verdict  must  be  for  the  de- 
fendants. Judgment  of  reversal  should  therefore  also  be  entered 
upon  the  writ  of  error  sued  out  by  them. 

Being  of  opinion,  for  the  reasons  above  set  forth,  that  the  question 
of  the  validity  of  the  title,  under  which  the  United  States,  through 
their  officers  and  agents,  hold  the  land,  cannot  be  tried  and  deter- 
mined in  this  action,  we  of  course  express  no  opinion  upon  that 
branch  of  the  case. 
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(10€  U.  S.  526) 

United  States  r.  Stone  and  another. 

Stone  and  another  v.  United  States. 

(December  4, 1882.) 

iLoTioiT  09  Ofstcial  Bond— Practice— Tbbabubt  Transcripts  as  Evidbncs. 

A  notice  of  special  matter  to  be  given  in  evidence  which  denies  plaintiffs*  whole 
cause  of  action,  and  which  defendant  had  traversed  by  the  plea  of  nil  debet  and 
a  plea  denying  the  alleged  breach  of  condition  of  the  bond  sued  on,  may  be 
properly  stricken  out. 

In  an  action  upon  the  official  bond  of  an  internal -revenue  collector,  where  a  tran- 
script from  the  books  of  the  treasury  department  is  offered  in  evidence,  excep* 
tions  to  particulars  therein  stated  must  be  specific. 

The  sureties  on  an  official  bond  of  an  internal-revenue  collector  are  liable  for  tazea 
collected  during  the  term  covered  by  their  bond  upon  assessment  rolls  recov- 
ered during  a  prior  term,  or  for  moneys  or  stamps  on  hand  at  the  expiration  of 
a  former  term,  and  remaining  in  possession  of  the  collector  at  the  beginning 
of  the  new  term,  whether  retained  by  him  as  his  own  successor  or  received  by 
him  from  any  other  predecessor. 

However  correct  a  rule  of  law  may  be  which  is  embodied  In  an  instruction  omitted 
to  be  given  by  the  court  to  the  jury  where  there  is  nothing  in  the  record  to  show 
how  it  could  apply  to  the  case  exception  to  such  omission  will  be  overruled. 

In  an  action  against  sureties  on  an  official  bond,  it  is  competent  for  defendants  to 
show  in  their  own  exoneration  that  the  balance  charged  against  their  princi- 
pal upon  the  adjustment  of  his  accounts,  during  the  period  when  they  were 
liable  for  his  defaults,  in  fact,  had  arisen  by  virtue  of  some  default  arising 
during  a  prior  term. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Mississippi. 

Asst.  Atty.  Gen.  Maury^  for  the  United  States. 

Qeo.  E.  Harris,  for  Stone  and  McAlezander. 

Matthews,  J.  This  action  was  brought  by  the  United  States  upon 
an  official  bond  of  Benjamin  B.  Emory,  as  collector  of  internal  reve* 
nue  for  the  third  district  of  Mississippi,  against  himself  and  Stone 
and  McAlexander,  two  of  his  sureties.  The  bond  is  dated  March  29^ 
1870,  is  in  the  penal  sum  of  $50,000,  and  reciting  that  Emory  had 
been  appointed  and  had  received  a  commission  as  collector  for  the 
district  mentioned,  dated  December  29, 1869,  is  conditioned  that  ''he 
shall  truly  and  faithfully  execute  and  discharge  all  the  duties  of  the 
said  office  according  to  law,  and  shall  justly  and  faithfully  account 
for  and  pay  over  to  the  United  States,  in  compliance  with  the  orders 
and  regulations  of  the  secretary  of  the  treasury,  all  public  moneys 
which  may  come  into  his  hands  or  possession,*^  etc.  The  breach 
alleged  is  that  he  failed  to  account  for  and  pay  over  the  sum  of  |57,* 
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497.84  of  public  moneys  which  had  come  into  his  possession  as  such 
collector. 

The  defendants  pleaded  nil  debet,  and  gave  notice  of  special  matter 
to  be  given  in  evidence  under  that  plea,  among  others,  that  "the 
alleged  liability  for  which  this  suit  is  brought  arose,  if  it  arose  at  all, 
under  a  bond  given  by  said  Emory,  as  such  collector,  in  October, 
1869,  and  not  under  the  bond  on  which  this  suit  was  brought,"  etc. 
They  also  pleaded  payment  before  suit  brought,  and  also  an  argu- 
mentative  plea  of  non  est  factum,  to  which  a  demurrer  was  sustained. 
Subsequently  they  filed  an  additional  plea  traversing  the  alleged 
breach  of  the  condition  of  the  bond. 

Before  the  trial  the  district  attorney  moved  to  strike  out  the  defend- 
ants' plea  of  nil  debet,  with  the  notice  of  special  matter  attached,  and 
an  order  sustaining  that  motion  appears  from  the  record  to  have  been 
made ;  although,  from  a  bill  of  exceptions  taken  at  the  time,  it  is 
S;  stated  that  the  motion  was  sustained  only  so  far  as  the  notice  was 
•  concerned,  and  overruled  as  to  the  plea.  *  There  was  a  verdict  in 
favor  of  the  United  States  for  $10,003.52,  and  judgment  rendered 
thereon.  Writs  of  error  were  sued  out  by  both  parties,  and  are  now 
prosecuted  to  reverse  that  judgment,  for  errors  alleged  to  have  been 
committed  by  the  court  in  its  rulings  on  the  trial,  duly  excepted  to 
by  the  parties  respectively,  and  brought  upon  the  record  by  bills  of 
exception.  They  will  be  considered  in  their  order,  beginning  with 
those  assigned  by  the  defendants  below. 

1.  There  was  no  error,  as  alleged,  in  striking  out  the  notice  of  the 
special  matter,  to  be  given  in  evidence,  under  the  plea  of  nil  debet.  It 
was  proper  to  strike  it  out,  because  it  was  matter  which  denied  the 
plaintiff's  whole  cause  of  action,  which,  consequently,  it  was  bound 
to  meet  with  its  own  evidence  in  the  first  instance,  and  which,  there- 
fore, the  defendants  traversed  by  the  plea  of  nil  debet,  and  the  plea 
denying  the  alleged  breach  of  the  condition  of  the  bond.  Any  evi- 
dence which  would  have  been  competent  under  the  notice  would  have 
been  equally  so  without  it;  and  in  point  of  fact,  all  the  evidence  of- 
fered on  the  part  of  the  defendants,  which  was  competent  under  the 
notice,  was  admitted  under  the  pleas. 

2.  The  first  bill  of  exceptions  taken  by  the  defendants  states  that 
"the  said  plaintiff  offered  to  read  to  the  jury  certain  transcripts  from 
the  books  of  the  treasury  department  at  Washington  city,  and  certi- 
fied transcripts  of  papers  on  file  in  said  department,  touching  the 
official  conduct  of  B.  B.  Emory  as  late  internal-revenue  collector  for 
the  third  district  of  Mississippi,  which  said  transcripts  are  dated  re« 
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spectively, ,  as  shown  by  the  certificates  of  the  secretary  of 

the  treasuiy.  And  to  these  transcripts  the  defendants  had  filed  writ- 
ten exceptions  and  objected  to  their  introduction  as  evidence  for  the 
reasons  assigned  in  said  exceptions."  The  court  overruled  the  objec- 
tion and  permitted  the  transcripts  to  be  read  in  evidence,  to  which 
reading  the  defendants  excepted;  and  it  is  now  assigned  for  error. 
In  another  part  of  the  record  there  is  this  statement :  "The  following 
are  transcripts  from  the  books  of  the  treasury  department  at  Wash- 
ington and  of  papers  on  file,  which  are  referred  to  in  the  bills  of  ex-S 
ception  taken  and  filed  in  this  cause."  •  Then  follows  47  printed  pages* 
of  matter,  consisting  of  certified  statements  of  account  from  the  books 
of  the  treasury  department,  and  copies  of  numerous  papers  on  file, 
apparently  relating  to  the  accounts  of  this  collector.  But  it  is  im- 
possible to  know,  with  accuracy,  from  the  record,  which  of  these  were 
offered  in  evidence  by  the  plaintiff  and  to  which  the  objection  was 
intended  to  apply;  for  it  appears  from  another  bill  of  exceptions,  and 
there  were  six  in  all,  which  was  taken  by  the  plaintiff,  that  some  of 
these  transcripts  from  the  books  of  the  treasury  department  were 
offered  by  the  defendants  themselves  and  admitted  in  evidence, 
against  the  objection  of  the  district  attorney,  a  ruling  we  are  called 
upon  to  consider  hereafter,  as  it  is  alleged  as  error  on  the  part  of  the 
United  States,  under  the  writ  of  error  which  it  prosecutes.  It  is  only 
by  subtracting  these  from  the  entire  mass  that  we  can  infer  to  what 
the  defendants  objected.  The  exceptions  filed  to  these  transcripts, 
referred  to  in  the  bill  of  exceptions  and  found  elsewhere  in  the  record, 
are  as  follows : 

''(1)  The  certificates  are  not  such  as  the  law  requires;  (2)  the  transcripts 
are  incomplete,  and  do  not  set  out  the  entries  on  the  books  of  the  department, 
and  are  not  transcripts  from  the  books,  but  summaries  of  what  the  officers 
suppose  the  books  contain ;  (3)  the  reports  and  receipts  of  Emory,  as  collector 
for  assessments,  and  other  papers  connected  with  the  settlement  of  his  ac- 
counts by  the  department,  are  not  set  out  in  said  transcripts;  (4)  Emory's 
montlily  and  quarterly  reports  are  not  set  out  in  said  transcripts;  (5)  Emory's 
receipts  for  assessments  are  not  set  out  in  said  transcripts;  (6)  facts  are  set 
out  in  said  transcripts  which  did  not  come  before  the  department,  which  were 
not  in  the  course  of  business,  and  of  which  its  transcript  is  no  evidence; 
(7)  said  transcripts  are  partial,  imperfect,  and  do  not  present  the  whole 
record  statement  in  regard  to  said  Emory's  accounts  as  late  collector  as 
aforesaid/'  ^ 

s 

The  particulars  in  which  the  transcripts  in  question  are*supposed* 
to  be  open  to  these  exceptions  are  not  pointed  out  to  us,  either  by 
v.l— 19 
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anything  in  the  record  or  in  argument  by  counsel,  and  there  is  noth- 
ing upon  their  face  which  suggests  them  to  us.  The  papers  in  ques- 
tion seem  to  be  in  the  usual  form  of  such  statements,  and  purport  to 
be  copies  from  the  books  of  the  treasury  department  of  the  accounts 
between  the  collector  and  the  United  States,  containing  the  usual 
items,  and  showing  the  appropriate  balance  between  the  debits  and 
credits.  If  there  is  anything  in  them  illegal,  insufficient,  or  incom- 
plete^  we  have  not  been  able  to  discover  it.  U.  S.  v.  Oamsen,  19 
Wall.  198. 

It  is,  however,  said  by  counsel  for  defendants  that  in  the  treasury 
transcript,  showing  an  adjustment  of  the  collector's  accounts,  cover- 
ing all  his  official  time  prior  to  the  date  of  giving  the  bond  sued 
upon,  he  is  charged  with  five  items,  aggregating  $50,063.20,  and  that 
this  account  is  balanced  by  credits,  three  items  of  which  purport  to 
be  transfers  to  himself,  as  his  own  successor,  amounting  to  $30,- 
534.42,  which,  it  is  alleged,  was  an  existing  indebtedness  to  the 
government.  In  the  next  adjustment  he  is  charged  with  the  same 
items,  showing  an  arrearage  at  that  time  of  $60,613.85,  and  a  bal- 
ance is  found  against  him  as  occurring  since  the  date  of  the  bond  in 
suit,  the  effect  of  which,  it  is  argued,  is  to  shift  a  default  from  the 
first  to  the  second  bond;  and  it  is  claimed  that  for  this  reason  the 
transcript  offered  by  the  district  attorney  was  not  competent  evidence^ 
and  should  have  been  excluded  from  the  jury.  But  this  objection 
did  not  arise  upon  the  face  of  the  accounts  offered  in  evidence  by  the 
United  States,  but  only  after  a  comparison  between  them  and  that 
offered  by  the  defendants,  and  therefore  would  lie,  not  to  the  compe- 
tency of  the  evidence,  but  to  its  effect.  And  while  it  is  true  that  the 
sureties  sued  are  liable  only  for  money  received  during  the  term  for 
which  the  collector  was  appointed,  covered  by  the  bond  to  which  they 
are  parties,  and  not  for  the  misapplication  of  money  received  and 
misapplied  prior  or  subsequent  to  that  term,  (17.  S.  v.  Eckford^  1 
How.  250,)  nevertheless  it  is  equally  true  that  they  are  liable  for 
§  taxes  collected  during  that  term,  upon  assessment  rolls  received  dur- 
<^ing  a  prior  term,  or  for  moneys  or  stamps  on  hand*at  the  expiration 
of  a  former  term,  and  remaining  in  his  possession  at  the  beginning 
of  a  new  one ;  for  the  collector  is  responsible  as  well  for  moneys  and 
stamps  retained  by  him  as  his  own  successor,  as  for  those  received 
by  him  from  any  other  predecessor.  And  the  separate  adjustment 
of  his  accounts  for  both  periods,  made  at  the  treasury  department 
upon  its  books,  is  prima  facie  evidence,  not  only  of  the  fact  and  of 
the  amount  of  the  indebtedness,  but  also  of  the  time  when  and  the 
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manner  in  which  it  arose.  It  is,  of  course^  always  open  to  the  de- 
fendants sought  to  be  charged  to  show  by  opposing  proof  that  the 
default  charged  occurred  before  the  commencement  of  their  liability. 
We  repeat  what  was  said  by  this  court  in  U.  S.  v.  Eckford,  1  How. 
268. 

**  The  amount  charged  to  the  collector  at  the  commencement  of  the  term  is 
only  prima  facie  evidence  against  the  sureties.  If  they  can  show,  by  circum- 
stances or  otherwise,  that  the  balance  charged,  in  whole  or  in  part,  had  been 
misapplied  by  the  collector  prior  to  the  new  appointment,  they  are  not  liable 
for  the  sum  so  misapplied." 

3.  It  is  next  assigned  for  error  that  the  court  omitted  to  charge  the 
jury  *'that  the  facts  not  properly  appearing  on  the  books  of  the  treas- 
ury  department  could  not  be  embraced  in  the  transcript,  facts  of 
which  the  department  had  no  knowledge,  and  if  so  embraced  they 
did  not  constitute  proof  in  this  case."  This  alleged  omission  on  the 
part  of  the  court  is  stated  in  the  bill  of  exceptions  to  have  occurred 
in  connection  with  the  following  instruction,  which  was  given : 

'*  That  while  it  was  true  that  the  plaintiff  could  only  recover  in  this  case 
for  money  actually  collected  by  Emory,  and  not  accounted  for  to  the  govern- 
ment, yet,  if  they  believe  from  the  evidence  that  Emory  had  received  the  as- 
sessment rolls  of  the  taxes  imposed,  that  was  prima  facie  evidence  that  he 
bad  received  the  money  on  them  in  the  absence  of  any  other  or  further  proof 
on  that  subject." 

Although  the  giving  of  this  charge  was  excepted  to,  the  error  as- 
signed  upon  it  was  not  pressed  in  argument;  nor  could  it  be  main- 
tained,  as  the  instruction  was  undoubtedly  correct.  Nor  does  it  ap- 
pear from  the  bill  of  exceptions  that  the  court  was  asked  to  give  the 
instruction,  the  omission  of  which  is  now  complained  of;  although  itg 
states  that  for  that  cause  the*  defendants  then  and  there  excepted.* 
But,  waiving  the  form  of  the  exception,  it  must  be  overruled,  because, 
however  correct  the  rule  may  be,  which  it  states  the  court  omitted  to 
give  to  the  jury,  it  is  not  shown,  by  anything  in  the  present  record, 
how  it  could  apply  to  the  case.  It  was  not  shown  that  there  were 
any  facts  embraced  in  the  transcripts  which  could  not  properly  ap- 
pear on  the  books  of  the  treasury  department,  nor  any  of  which  the 
department  had  not  knowledge;  and  no  attempt  has  been  made  to 
point  them  out  in  argument. 

This  disposes  of  the  errors  assigned  by  the  defendants,  in  none  of 
which  do  we  find  any  ground  for  disturbing  the  judgment. 

4.  A  bill  of  exceptions  was  taken  during  the  trial  on  the  part  of 
the  United  States.    From  that  it  appears  that  the  defendants  offered 
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in  evidence  a  certified  copy  of  the  official  bond  of  Emory,  as  collector 
of  internal  revenue  for  the  third  district  of  Mississippi,  under  an  ap* 
pointment  dated  October  2, 1869,  the  bond  being  dated  October  11, 
1869,  with  sureties  other  than  the  present  defendants,  and  a  certified 
transcript  from  the  books  of  the  treasury  department  of  an  adjust- 
ment of  his  accounts  as  such  collector,  under  that  appointment,  from 
November  4,  1869,  to  March  28,  1870,  showing  a  balance  due  from 
him  to  the  United  States,  "transferred  to  himself  as  his  own  sue- 
cesser,  **  of  $4,027.52,  and  with  which  he  is  charged  in  the  next  ad- 
justment  under  the  bond  sued  on,  dated  March  29,  1870;  and  in 
which,  also,  he  is  credited  with  $13,050.17  as  "amount  of  taxes  on 
lists  transferred  to  himself  as  collector  under  second  bond,"  and  with 
$13,456.13  as  "amount  of  stamps  transferred  to  himsdif  as  collector 
under  second  bond,  viz.,  tobacco,  $8,098.88;  spirits,  $5,327.25.** 
To  the  introduction  of  these  documents  in  evidence  the  district 
attorney  objected.  The  objection  was  overruled,  the  evidence  was 
admitted,  and  an  exception  was  taken,  on  which  error  is  now  as- 
signed on  the  part  of  the  United  States. 

The  objection,  however,  cannot  be  sustained.  We  have  already 
stated  that  it  was  competent  for  the  defendants  to  show,  in  their  own 
exoneration,  that  the  balance  charged  against  the  collector,  upon  the 
g  adjustment  of  his  accounts,  during  the  period  when  they  were  liable 
•  for  his  defaults,  in  f act,*had  arisen  by  virtue  of  some  default  accru- 
ing during  a  prior  term.  For  that  purpose,  and  as  tending  to  prove 
such  a  claim,  it  was  competent  and  proper  to  show  that  credits  had 
been  given  to  him,  on  a  prior  account,  that  belonged  to  subsequent 
ones,  and  that  he  had  been  debited  in  the  latter  with  items  improp- 
erly transferred  from  previous  ones.  And  to  do  that,  the  accounts, 
in  which  these  charges  and  credits  appeared,  were  manifestly  perti- 
nent and  material.  It  required,  of  course,  further  evidence  to  show 
the  impropriety  of  the  adjustment,  unless  the  facts  appeared  on  the 
face  of  the  papers,  as  they  did  not  in  this  case;  and  the  failure  to 
follow  them  up  with  such  further  evidence  might  have  been  a  suffi- 
cient ground,  when  the  defendants  had  rested,  for  granting  a  motion 
to  rule  out  the  testimony,  or  for  an  instruction  to  the  jury  as  to  its 
effect ;  but  the  objection  would  not  prevail,  in  the  first  instance,  to 
its  introduction. 
We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 
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^^^^  ^*  ^*  Tylsb  v.  Gahpbbll. 

(December  4, 1882.) 
TBUvr— Failurb  of  Proof— Dbgrbb  Affirmed. 

Where,  ni>oii  the  eyidence,  a  majority  of  the  court  is  of  opinion  that  the  proofb  do 
not  make  out  the  breach  of  trust  alleged,  and  that  plaintiff's  view  of  defend- 
ant's obligations  is  inconsistent  with  the  previous  conduct  and  mutual  dealings 
of  the  parties,  the  decree  in  favor  of  defendant  will  be  afllrmed. 

Mr.  Justice  Fieij>,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

W.  H.  Peckham  and  Cortlandt  Parker^  for  appellant. 

Chas.  B.  Moore  and  C.  A.  Hand,  for  appellee. 

Gbat,  J.  Upon  a  careful  scrutiny  of  the  evidence  by  each  of  the 
judges,  a  majority  of  the  court  is  of  opinion  that  the  proofs  do  not 
make  out  the  breach  of  trust  alleged,  and  that  the  view  of  the  defend- 
ant's obligations,  which  the  plaintiff  has  undertaken  to  assert  since 
the  loss  occurred,  is  inconsistent  with  the  previous  conduct  and 
mutual  dealings  of  the  parties. 

As  the  decision  involves  no  difficult  or  doubtful  question  of  law,  but 
a  pure  question  of  fact,  depending  on  the  weighing  and  comparison 
of  varying  and  conflicting  evidence,  it  can  be  of  no  value  as  a  prece-g 
dent,  and  the  preparation  of  an  extended*opinion  would  not  be  ac-» 
cording  to  the  practice  of  the  court,  and  would  serve  no  useful  pur- 
pose. 

Decree  affirmed. 

Field,  J.,  dissenting.  I  am  unable  to  assent  to  the  decision  of  the 
majority  of  the  court,  and,  as  it  involves  an  important  principle,  I 
am  unwilling  to  let  it  pass  in  silence.  I  do  not  perceive  any  serious 
controversy  as  to  the  material  facts  upon  which  the  liability  of  the 
defendant  is  asserted,  and  in  my  judgment  there  is  no  doubt  as  to 
the  law  applicable  to  them.  Divested  of  immaterial  details,  the  case 
is  briefly  this : 

In  January,  1865,  one  James  Monroe,  of  New  Jersey,  applied  to  the  com- 
plainant for  a  loan  of  money— at  first  specified  to  be  930,000,  afterwards  in- 
creased to  $50,000 — for  use  in  connection  with  the  Morris  County  Bank,  a  cor- 
poration of  that  state,  of  which  Thomas  E.  Allen  was  president.  The  appli- 
cation was  made  through  the  defendant,  Bobert  B.  Campbell;  and  the 
proposition  was  to  give  as  security  for  the  loan  an  assignment  of  two  mori> 
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gages  on  a  mine,  known  as  the  Hibernia  mine,  in  that  state,  then  held  bj  the 
bank,  accompanied  with  a  lease  of  the  property.  As  the  result  of  the  nego- 
tiation the  complainant  agreed  to  loan  $50,000  to  Monroe  upon  an  assignment 
to  Campbell  of  the  two  mortgages  and  lease,  in  trust  as  security  for  the  loan. 
In  pursuance  of  this  agreement  the  bank  assigned  the  mortgages  and  lease  to 
Monroe,  who  assigned  them  to  Campbell,  with  an  irrevocable  power  of  attor- 
ney to  the  latter  to  collect  the  money  due  on  the  mortgages  and  pay  the  loan 
at  its  maturity.  Both  assignments  were  executed  February  11, 1865,  and 
were  to  be  void  if  the  loan,  with  interest,  was  paid—the  one  to  Monroe,  if 
payment  was  made  by  the  eleventh  of  June  following,  and  the  one  to  Camp- 
b^  if  payment  was  made  by  the  fifth  of  August  The  complainant  there- 
upon gave  to  Campbell  securities,  which  on  sale  produced  the  $50,000,  and 
and  this  sum  was  delivered  to  Monroe.  Of  the  two  mortgages  one  was  for 
$100,000  and  the  other  for  $75,000.  Both  were,  at  the  time  of  the  assignment, 
Sin  process  of  foreclosure  in  chancery  in  New  Jersey,  and  of  this  fact  Camp- 
IP  bell  was  fully  aware.  A  decree*for  the  sale  of  the  premises  was  made  in  the 
foreclosure  proceedings  on  the  first  of  March  following.  On  the  twentieth  of 
June  the  sale  took  place.  Campbell  was  present  and  knew  of  it,  and  of  the 
amount  realized,  which  was  $86,400.  He  did  not,  however,  place  the  assign* 
ment  on  record  in  the  office  of  the  register  of  the  county,  though  it  was  ac- 
knowledged so  as  to  be  entitled  to  registry ;  nor  did  he  give  any  notice  of  it  to 
the  solicitor  engaged  in  the  foreclosure  proceedings,  or  to  the  master  who 
made  the  sale,  but  allowed  all  proceedings  to  be  conducted,  and  the  parties 
connected  therewith  to  act,  as  though  no  assignment  had  ever  been  made  to 
him.  Nor  was  he  merely  passive  in  the  matter.  Though  the  assignment  was 
executed  expressly  to  take  from  the  mortgagee,  the  bank,  and  its  assignee, 
Monroe,  the  control  of  the  mortgages,  and  secure  an  application  of  their  pro- 
ceeds to  the  payment  of  the  loan,  he  authorised  the  president  of  the  bank  to 
receive  the  proceeds.  His  letters  show  this,  and  the  only  reason  he  assigns 
for  it  is  that  he  supposed  the  president  would  prefer  to  receive  them.  *'  I 
know,"  he  writes  to  that  officer,  *'that  you  would  prefer  that  it  [the  money] 
should  be  received  from  the  master  by  yourself,  and,  therefore,  I  sent  you  the 
request  to  collect  it  and  send  it  to  me."  The  president  of  the  bank  did  col* 
lect  it  and  keep  it,  and  subsequently  became  bankrupt.  The  complainant 
thereby  lost  $30,000  of  his  loan;  only$20,000of  the  $50,000  were  ever  received. 
To  charge  Campbell,  by  whose  negligence  this  money  was  lost,  and  compel 
him  to  pay  it,  this  suit  was  brought. 

If  proof  of  the  facts  thus  stated  depended  upon  uncertain  and  con* 
flicting  testimony  I  might  accede  to  the  disposition  of  the  case  made 
by  the  majority  of  the  court,  but  these  facts  are  either  not  contro- 
verted or  appear  in  the  statements  of  the  defendant  himself.  After 
the  conversion  of  the  money  by  the  president  of  the  bank  a  suit  was 
brought  against  him  by  the  complainant,  who,  to  obtain  an  order  for 
his  arrest,  made  an  affidavit  setting  forth  the  particulars  of  the  loan, 
the  assignment  of  the  mortgages,  their  foreclosure,  the  sale  of  the 
Dxemises  mortgaged,  and  the  receipt  and  use  of  the  money  by  the 
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president.  In  that  affidavit  he  states — ^I  quote  his  words — ^that  whenS 
the  loan  was  made  and  the  assignments  were  received  he*"instracted* 
said  Bobert  B.  Campbell  to  take  all  necessary  steps  to  make  said  as- 
signments  available  to  secore  said  loan**  to  him,  the  deponent;  that 
Campbell,  notwithstanding  this  instruction,  instead  of  requiring  the 
master  to  pay  the  proceeds  of  the  sale  into  the  court  of  chancery  so 
that  the  loan  might  be  paid  out  of  them,  did,  through  confidence  in 
the  honesty  of  the  president  of  the  bank,  permit  the  master  to  pay 
the  proceeds  to  its  solicitor,  who  afterwards  paid  them  over  to  the 
president  directly,  or  upon  his  order.  This  affidavit  is  accompanied 
with  one  of  Campbell,  who  states  that  he  had  read  the  complainant's 
affidavit  and  knew  the  contents  thereof,  and  that  the  matters  there 
set  forth  in  relation  to  himself  and  his  action  in  the  matters  referred 
to  were  true.  Thus  it  appears  from  the  sworn  statement  of  Campbell 
that  his  action,  which  caused  the  loss  of  the  money,  was  in  direct 
disregard  of  instructions  to  him.  Under  these  circumstances  why 
should  he  not  be  held  to  make  good  the  loss  ?  By  the  assignment  to 
him  he  became  a  trustee  of  the  mortgages  for  the  complainant.  He 
did  not  take  the  assignment  on  his  own  account;  it  was  for  the  lender 
to  secure  the  loan.  In  taking  it  he  assumed  a  duty  towards  his 
ceatui  que  trust  which  he  could  not  disregard.  It  was  to  see  that  the 
assignment  effected  its  purpose,  so  far,  at  least,  as  to  withdraw  the  con- 
trol of  the  mortgages  from  the  mortgagee,  the  bank,  and  its  assignee, 
Monroe,  and  thus  render  them  available  to  the  lender. 

In  stating  the  duties  of  trustees,  Lewin,  in  his  work  on  Trusts, 
says: 

**  The  first  duty  of  trustees  is  to  place  the  trust  property  in  a  state  of  secu- 
rity. Thus,  if  the  trust  fund  be  an  equitable  interest,  of  which  the  legal  in- 
terest cannot  be  at  present  transferred  to  them,  it  is  their  duty  to  lose  no  time 
in  giving  notice  of  their  own  interest  to  the  persons  in  whom  the  legal  estate 
is  vested;  for  otherwise,  he  who  created  the  trust  might  incumber  the  inter- 
est he  has  settled  in  favor  of  a  purchaser  without  notice,  who,  by  first  giving 
notice  to  the  legal  holder,  might  gain  a  priority.  If  the  trust  fund  be  a  chase 
in  action  as  a  debt,  which  may  be  reduced  into  possession,  it  is  the  trustee'sS 
duty  to  be  active  in  getting  it  in;  and  any  unnecessary  delay*in  this  respect* 
will  be  at  his  own  personal  risk.''  Lewin,  c  14,  §  1,  (6th  Eng.  Ed. ;)  Jacob  v. 
Lucas,  1  Beav.  436 ;  Cqffrey  v.  Darby,  6  Vesey,  488 ;  PlaUH  v.  Craddock,  Coop. 
Gas.  481;  McQachen  v.  Dew,  15  Beav.  84;  Wiles  v.  Qresliamj  2  Drewry,  258; 
Cooper  V.  Day,  1  Bich.  Eq.  26. 

To  the  same  effect  is  the  language  of  Perry  in  his  treatise  on  Trusts. 
The  trustee  must  take  such  steps  as  will  prevent  incumbrances 
from  being  placed  upon  the  property  transferred  to  him,  and,  of 
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coarse,  as  will  prevent  the  poBsibility  of  its  destmetion,  as  in  this 
case,  from  its  conversion  by  the  original  assignor  or  settler.  ''If  the 
trust  fund,**  he  says,  "consists  in  part  of  notes,  bonds,  policies  of  in- 
surance, and  other  similar  choses  in  action,  notice  should  be  given  to 
the  promissors,  obligors,  or  makers  of  the  instruments. **  Law  of 
Trusts,  §  438. 

This  doctrine  is  supported  and  asserted  in  different  forms  by  a  great 
number  of  adjudged  cases.  That  a  trustee,  by  whose  negligence  of 
a  plain  duty  the  property  in  his  hands  is  wasted  or  injured,  is  charge- 
able  with  the  loss,  is  a  doctrine  which  pervades  the  whole  law  of 
trusts.  And  it  is  the  only  doctrine  which  will  insure  fidelity  in  trus- 
tees  and  protection  to  the  interests  of  cestuUque  trust.  As  justly  ob- 
served  by  counsel,  the  simpler  and  easier  the  act  required,  the  clearer 
the  duty  and  liability  for  its  neglect.  If  any  distinction  can  be  made 
in  liability  where  duties  are  neglected,  the  liability  should  be  the 
more  strictly  enforced  where,  as  in  a  case  like  this,  the  duty  required 
was  the  mere  observance  of  ordinary  prudence. 

I  think  the  decree  should  be  reversed,  and  Mr.  Justice  Hablah  and 
Mr.  Justice  Matthews  concur  with  me  in  this  opinion. 


(IM  U.  8.  S16) 

Entx,  Tutrix,  etc.,  and  others  v.  Lnm  and  another. 

(December  4, 1881) 

PmtCHASB  Undsb  Gonfibcatiov  Act— Titlb  AoQumxix 

A  parchaaer  of  resl  propertj  condemned  under  the  act  of  Augugt  6, 1861,  (IS  St  «. 
60,  p.  319,)  takes  title  in  fee  to  the  propertj 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

K.  Stewart  Dennee,  for  appellant. 

Jno.  A.  Campbell  and  Tkos.  L.  Bayne,  for  defendant. 

Waitb,  G.  J.  The  single  question  in  this  case  is  whether  the  pur- 
chaser of  real  property  condemned  under  the  act  of  August  6,  1861, 
(chapter  60,  12  St.  819,)  "to  confiscate  property  used  for  insurrec- 
tionary  purposes,**  takes  a  fee  or  only  an  estate  for  life.  The  act 
g  provides  that  if  during  an  insurrection  against  the  government  of  the 
*  United  States,  after  the  president  has  declared  by^proclamation  that 
ttie  laws  of  tha  United  States  are  opposed,  and  the  execution  thereof 
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obstructed  by  combinationB  too  powerfol  to  be  suppressed  by  the 
ordinary  course  of  judicial  proceedings,  or  by  the  power  vested  in  the 
marshals  by  law,  any  person  shall  purchase  or  acquire,  sell  or  give, 
any  property  with  intent  to  use  or  employ  the  same,  or  suffer  the 
same  to  be  used  or  employed,  in  aiding,  abetting,  or  promoting  such 
insurrection  or  resistance  to  the  laws,  or  any  person  engaged  therein; 
or  if  any  person,  being  the  owner  of  any  such  property,  shall  know- 
ingly use  or  employ,  or  consent  to  the  use  or  employment  of  the  same, 
as  aforesaid,  all  such  property  shall  be  lawful  subject  of  capture  and 
prize  wherever  found,  and  the  president  may  cause  the  same  to  be 
seized,  confiscated,  and  condemned.  Provision  is  then  made  for 
judicial  proceedings  of  condemnation  in  the  courts  of  the  United 
States.  The  seizure  and  condemnation  in  the  present  case  were 
because  the  property  had  been  used  and  employed,  with  the  knowl- 
edge and  consent  of  the  owner,  in  aid  of  the  insurrection. 

Express  authority  is  vested  in  congress  by  the  constitution  to  ''make 
rules  concerning  captures  on  land  and  water.  **  Article  1,  §  8.  The 
statute  now  in  question  is  manifestly  an  exercise  of  that  power.  As 
was  said  by  Mr.  Justice  Stbong,  in  MiUer  v.  U.  8. 11  Wall.  308,  "it 
imposed  no  penalty.  It  declared  nothing  unlawful.  It  was  aimed 
exclusively  at  the  seizure  and  confiscation  of  property  used  to  aid, 
abet,  and  promote  the  rebellion,  then  a  war,  or  to  maintain  the  war 
against  the  government.  It  treated  the  property  as  the  guilty  sub- 
ject." AH  private  property  used,  or  intended  to  be  used,  in  aid  of  an 
insurrection,  with  the  knowledge  or  consent  of  the  owner,  is  made  the 
lawful  subject  of  capture  and  judicial  condemnation ;  and  this,  not 
to  punish  the  owner  for  any  crime,  but  to  weaken  the  insurrection. 
The  offense  for  which  the  condemnation  may  be  decreed  is  one  that 
inheres  in  the  property  itself,  and  grows  out  of  the  fact  that  the  prop- 
erty has  become,  or  is  intended  to  become,  with  the  approval  of  its 
owner,  an  instrument  for  the  promotion  of  the  ends  of  the  insurrec- 
tion. To  justify  a  judicial  sentence  of  condemnation,  the  consent  of 
the  owner  to  the  hostile  use  of  his  property  must  be  proven,  but  if  itn 
be  proven  condemnation  is  decreed,  not*because  the  owner  has  sub-* 
jected  himself  to  punishment,  but  because  the  property  has  been 
devoted  to  the  insurrection  and  must  suffer  the  consequences.  The 
property  is  the  offending  thing,  and  condemnation  is  decreed  because 
its  owner  has  voluntarily  allowed  it  to  become  involved  in  the 
offense. 

In  war  the  capture  of  property  in  the  hands  of  the  enemy,  used,  or 
intended  to  be  used,  for  hostile  purposes,  is  allowed  by  all  civilized 
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nations,  and  this  whether  the  ownership  be  pablio  or  private.  The 
title  to  movable  property  in  hostile  nse,  captored  on  land,  passes  to 
the  oaptor  as  soon  as  the  capture  is  complete,  that  is  to  say,  as  soon 
as  the  property  is  reduced  to  firm  possession.  The  absolute  title  to 
immovable  public  property  owned  by  the  enemy  does  not  pass  until 
the  war  is  ended  and  peace  restored.  Then,  unless  provision  is  made 
to  the  contrary  by  the  treaty  of  peace  or  otherwise,  the  ownership  is 
changed  if  the  conquest  is  complete.  In  regulating  the  capture  of 
private  property  devoted  to  the  use  of  an  insurrection  against  the  au- 
thority of  the  United  States,  congress  has  provided  for  a  judicial  in- 
quiry into  the  facts  and  a  sentence  of  condemnation  before  title  can 
pass  out  of  the  owner.  When  the  inquiry  is  had,  and  the  necessary 
sentence  pronounced  by  the  appropriate  judicial  tribunal,  the  title 
passes  by  reason  of  the  capture  or  conquest,  the  lawfulness  of  which 
has  been  established  in  an  adversary  proceeding  against  the  property 
seized  under  the  direction  of  the  president,  and  subjected  to  the  jur- 
isdiction of  the  court  designated  by  law  for  that  purpose.  The  title 
acquired  by  the  purchaser  in  this  case  was  of  that  kind.  The  prop- 
erty  bought  had  been  seized  under  the  authority  of  the  statute  as 
property  used  in  aid  of  an  insurrection  against  the  United  States 
with  the  consent  of  its  owner.  The  fact  of  hostile  use  with  the 
owner's  consent  was  established  and  the  requisite  sentence  of  judicial 
condemnation  entered.  In  this  way  the  title  of  the  United  States  by 
capture  was  perfected.  That  title,  as  against  the  owner  and  his  heirs, 
was  the  fee.  The  defendants  below,  who  are  the  defendants  in  er- 
ror here,  have  succeeded  to  that  title. 

Property  captured  in  war  is  not  taken  to  punish  its  owner  any 

5  more  than  the  life  of  a  soldier  slain  in  battle  is  taken  to  punish  him. 

•  The  property  as  well  as  the  life  is  taken  only  as*a  means  of  lessening 
the  warlike  strength  of  the  enemy.     Young  v.  V.  S.  97  U.  S.  89. 

There  is  here  no  question  of  pardon  and  amnesty  as  there  was  in 
the  case  of  Arm8trong*$  Foundry,  6  Wall.  766,  where  it  was  held  that 
the  pardon  of  the  owner  before  a  sentence  of  condemnation  relieved 
him  from  the  consequences  of  his  assent  to  the  unlawful  use  of  his 
property,  so  far  as  the  United  States  were  concerned,  and  might  to 
that  extent  be  used  as  a  bar  to  further  proceedings  in  the  condemna- 
tion suit.  But  in  that  case  the  pardon  was  set  up  as  a  defense 
against  the  condemnation.  Here  there  is  nothing  of  the  kind.  The 
court  having  the  property  in  possession,  and  proceeding  against  it, 
has  decreed  its  condemnation.  So  long  as  this  decree  stands  it  af- 
fords conclusive  evidence  of  a  perfected  title  in  the  United  States  by 
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m  lawful  eaptnx6|  judicially  asoertained  and  detenmned.  To  these 
proceedings  the  ancestor  of  the  heirs  for  whose  benefit  this  suit  is 
prosecuted  was  in  law  a  party,  and  both  he  and  they  are  bound  by 
the  adjudication.  The  judgment  is  one  that  cannot  be  collaterally 
impeached. 

It  is  true  that  in  the  case  of  Arm$tT<mg'$  Foundry,  mpra,  it  was  said 
by  Chief  Justice  Ghasb,  in  the  opinion,  that  "the  statute  regarded  the 
assent  of  the  owner  to  the  employment  of  his  property  in  aid  of  the 
rebellion  as  an  offense,  and  inflicted  forfeiture  as  a  penalty, "  but  this 
language  must  be  construed  in  connection  with  the  facts  then  under 
consideration.  There  the  question  was  whether  the  pardon  could  be 
used  as  a  bar  to  the  pending  proceedings  for  condemnation,  and  the 
effect  of  what  was  said  was  no  more  than  to  apply  to  that  case  the 
principle  afterwards  announced  by  the  same  learned  chief  justice  in 
17.  8.  T.  Padeiford,  9  Wall.  648,  and  declare  that  the  law  made  the 
proof  of  pardon  of  the  owner  a  complete  substitute  for  proof  that  he 
gave  no  consent  to  the  use  of  his  property  in  aid  of  the  rebellion. 
The  guilty  consent  of  the  owner  to  the  unlawful  use  is  necessary  to 
make  the  property  a  subject  of  lawful  capture,  and  as  the  pardon 
was,  under  the  rule  in  Padelfard'a  Case,  equivalent  to  proof  that  no 
such  consent  was  given,  the  lawfulness  of  the  capture  could  not  be  es- 
tablished, and,  consequently,  as  against  the  United  States,  there  must 
be  a  judgment  of  acquittal.  3 

*The  act  of  July  17,  1862,  e.  96,  (12  St.  689,)  proceeds  upon  an? 
entirely  different  principle.  That  was,  according  to  its  title,  "An  aet 
to  suppress  insurrection,  to  punish  treason  and  rebellion,  and  to  seize 
and  confiscate  the  property  of  rebels.''  Its  object  was,  not  to  author* 
ize  the  capture  of  property  used  to  promote  an  insurrection,  but  to 
confiscate  the  property  of  traitors.  The  seizure  was  to  be  made,  not 
because  the  property  was  in  law  the  offender,  but  because  the  owners 
were  engaged  in  rebellion  and  would  not  return  to  their  allegiance  to 
the  United  States.  The  object  evidently  was,  not  to  make  the  prop- 
erty a  lawful  subject  of  capture  and  prize,  as  in  the  act  of  1861,  but  to 
punish  the  owner  for  countenancing  the  rebellion.  This  distinction 
recognized  in  all  the  cases  where  the  matter  has  received  consideration. 
The  justices  who  dissented  from  the  judgment  in  Miller  v.  U.  S.  9upra, 
while  arguing  that  the  act  of  1862  was  unconstitutional,  impliedly 
admitted  the  validity  of  that  of  1861,  because  it  was  directed  against 
the  property  as  the  offending  thing.  It  was,  also,  because  the  act  of 
1869  was  in  the  nature  of  a  punishment  of  the  owner  for  his  treason, 
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that  {he  explanatoiy  resolution,  No.  68,  (12  St.  627,)  was  passed  to 
meet  the  objections  which  had  been  suggested  by  the  president.  In 
this  way  the  condemnation  of  real  property  under  the  act  of  1862 
was  confined  to  the  natural  life  of  the  offending  owner ;  bat  nothing 
was  done  with  the  act  of  1861,  because  that  had  reference  only  to  the 
capture  and  condemnation  of  property  for  its  unlawful  use. 

It  follows  thai  the  court  below  was  right  in  holding  that  the  fee 
passed  by  the  condemnation,  and  its  judgment  is  consequently  af- 
firmed. 


n06  U.  S.  418) 

Walkbb*8  Ex*b8  and  another  v.  Uhitsd  Statk. 
(December  4, 1882.) 

PUROHASB  OF  PbOFBRTT  SEIZED  BT  THE  UhITBD  BTATBS. 

Ob  the  twelfth  day  of  April,  1865,  Walker,  a  citizen  and  resident  of  Memphis,  pur- 
chased, in  Mobile,  from  O 'Grady,  a  citizen  and  resident  of  that  city,— both 
cities  being  then  in  the  occupaQcy  of  the  national  forces,— a  lot  of  cotton, 
which,  at  the  time,  was  in  the  military  lines  of  the  insurgent  forces,  in  the 
states  of  Alabama  and  Mississippi,  the  inhabitants  whereof  had  been  declared 
to  be  in  insurrection.  Between  June  30  and  December  1, 1865,  a  portion  of  the 
cotton, — while  in  the  hands  of  the  planters  from  whom  it  was  originally  pur- 
chased by  the  confederate  government,  and  from  the  agent  of  which  O'Grady 
had  purchased,  in  Mobile,  on  the  fifth  day  of  April,  1865,— was  seized  by  treas- 
ury agents  of  the  United  States,  sold,  and  the  proceeds  paid  into  the  treasury. 
Hddy  that  the  purchase  from  O' Grady  by  Walker  was  in  violation  of  law,  and 
was  not  one  out  of  which  could  arise,  in  favor  of  the  latter,  any  right,  as  against 
the  United  States,  which  could  be  enforced  in  the  courts  of  the  Union. 

Appeal  from  the  Court  of  Claims. 

In  this  action,  brought  under  the  captured  and  abandoned  property 
act  of  March  12,  1863,  the  present  appellants  seek  to  recover  from 
the  United  States  the  net  proceeds  (alleged  to  be  at  least  $600,000) 
of  certain  cotton,  seized  and  sold  by  the  agents  of  the  government  in 
the  year  1865.  The  petition  was  dismissed  in  the  court  of  claims. 
Sand  from  the  judgment  of  dismissal  this  appeal  has  been  prosecuted. 
*  The  facts,  as  found  by  that  court,  are  substantially  these : 

Prior  to  the  year  1865,  John  Scott,  the  chief  agent  for  produce  loan  for  the 
confederate  government  in  Alabama  and  east  Mississippi,  purchased  in  lots, 
at  different  times,  and  of  different  planters  in  those  states,  8,405  bales  of  cot- 
ton, taking  from  the  planter,  on  each  purchase,  a  receipt  and  agreement  in  the 
following  form: 
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^BtaU  9f  MittUttppi^  County  €f ^»  Town  or  Pott^jJUse  • 


«Novembe5.'27, 1802. 
**  The  undersigned,  having  sold  to  the  confederate  states  of  America,  and 
received  the  value  of  the  same  in  bonds,  the  receipt  whereof  is  hereby  ac- 
knowledged, 135  bales  of  cotton,  marked,  numbered,  and  classed  as  in  the 

margin,  which  is  now  deposited  at plantation,  hereby  agrees  to  take 

due  care  of  said  cotton  while  on  his  plantation,  and  to  deliver  the  same,  at  his 
own  expense,  at ^  in  the  state  of  Mississippi,  to  the  order  of  the  secre- 
tary of  the  treasury^  or  his  agents  or  their  assigns.'* 

In  each  instance  he  delivered  to  the  planter  a  certificate  in  the  f  ol- 

lowing  form : 

^'Aberdben,  November  27, 1862. 

"The  undersigned,  as  agent  of  the  government,  certifies  that  the  within 
cotton  has  been  examined  by  him  or  by  a  competent  judge,  and  that  its  character 
wili  rank,  according  to  the  commercial  scale,  as  middling;  and  also  that  the 
weights  and  marks  are  as  described — ^the  cotton  being  in  good  merchantable 
order,  marked  with  the  name  of  the  planter,  and  on  one  end  the  initials  C.  S. 
A.,  and  safely  stored  in  a  covered  building. 

<«The  undersigned  certifies  that  the  price  agreed  upon  is  a  fair  market  price 
at  the  present  time.  •* ^  Agent/' 

There  were  87  such  certificates,  upon  which  appeared  the  number,  weight, 
and  marks  of  the  bales  purchased. 

The  confederate  government,  being  in  need  of  large  sums  of  money  for  its 
military  department,  and  in  order  to  pay  debts  incurred  and  to  be  incurred, 
authorized  and  directed  Scott  to  sell  this  cotton,  and  all  other  cotton  pur- 
chased  by  him  in  like  manner.  Accordingly,  on  the  sixth  day  of  April,  1865,:; 
at  Mobile,  Alabama,  the  place  of  his  residence  and  business,  he^^as  such  con-* 
federate  produce  loan  agent,  sold  to  one  O'Grady,  a  citizen  and  resident  of  the 
same  place,  aU  of  the  8,405  bales  of  cotton,  at  the  price  of  $1  per  pound  in 
confederate  states  currency,  transferring  to  him  the  planter's  receipts,  as 
above  described,  and  attaching  to  each  one  a  certificate  in  the  following 
form: 

*'GONFBDERATB  StATBS  OF  AmBRIOA, 

"Treasury  Dbpabthbnt,  April  6, 1865. 
^  This  is  to  certify  that  the  within  and  above  described  cotton  has  been  solcl 

to  D.  O'Grady, bales,  and  delivery  is  hereby  ordered  to  be  made  to  him. 

or  his  order,  with  license  to  export  the  same  from  the  confederate  states  to 
any  neutral  port,  on  complying  with  the  requisitions  of  the  law. 

"  Given  under  my  hand  and  the  seal  of  the  treasury  department,  on  the  year 
and  day  above  mentioned.  "John  Scott, 

^  Chief  Agt.  Produce  Loan  for  Ala.  and  East  Miss. 
"P'r  J.  G.  Ulriok,  Agt." 

Prior  to  these  transactions,  to-wlt,  on  the  sixth  day  of  March,  1865,  Presi- 
dent Lincoln  gave  to  Samuel  P.  Walker  (whose  executors  are  claimants  in  this 
case)  an  order,  of  which  the  following  is  a  copy: 

''EzEourrvB  Mansion,  March  6, 1865. 
'^Whereas,  Samuel  P.  Walker,  of  Memphis,  Tennessee,  claims  to  own  prod- 
ucts of  the  insurrectionary  states  near  Grenada  and  Canton,  Mississippi,  and 
Montgomery  and  Selma,  Alabama,  and  has  arrangements  with  parties  in  the 
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lame  vidnitleB  for  other  productB  of  the  insorrectionaiy  states,  all  which  he 
proposes  to  sell  and  deliver  to  agents  authorized  to  purchase  for  the  United 
States  the  products  of  the  insurrectionary  states,  under  the  act  of  congress  of 
Julj  2, 1864,  and  the  regulations  of  the  secretary  of  the  treasury,  it  is  ordered 
that  aU  such  products  which  a  purchasing  agent  of  the  government  has  agreed 
to  purchase^  and  the  said  Walker  has  stipulated  to  deliver,  as  shown  by  the 
certificate  of  the  purchasing  agent,  authorized  by  Begulations  YIIL,  Form  No. 
1,  appended  to  regulations  attached  hereto  by  such  agent,  and  being  trans- 
portMl,  or  in  store  awaiting  transportation,  for  fulfillment  of  stipulations  and 
^iu  pursuance  of  the  regulations  of  the  secretary  of  the  treasury,  shall  be  free 
9  from  seizure, detention, or  forfeiture  to  the  United  States;  and  officers  of  the 
•  army  and  navy  and  civil  officers  of  the  govemment*will  observe  this  order, 
and  will  give  the  said  Walker,  his  agents,  and  means  of  transportation,  and 
said  products,  free  and  unmolested  passage  through  the  lines,  (other  than 
blockade  lines,)  and  safe  conduct  within  the  lines  while  going  for  or  returning 
with  said  products,  or  while  said  products  are  in  store  awaiting  transporta- 
tion for  the  purposes  aforesaid.  Abbaham  Likooln." 

On  the  twelfth  day  of  April,  1865,  the  city  of  Mobile,  which  had  been  con- 
tinuously  invested  from  1862,  was  captured  by  the  Union  forces.  On  that  day, 
at  Mobile,  Walker,  who  was  a  resident  and  citizen  of  Memphis,  Tennessee, 
purchased  ftom  O'Grady  the  8,405  bales  of  cotton  referred  to,  (and  which  was 
still  in  the  hands  of  the  planters  under  their  arrangement  with  Scott,)  taken 
from  him  a  bill  of  sale,  which  was  attached  to  a  list  specifying  the  number  of 
bales,  weight,  and  the  names  of  the  counties  where  the  cotton  was  originally 
purchased  from  planters.    The  bill  of  sale  was  as  follows : 

•«  For  value  received  of  Samuel  P.  Walker,  I  hereby  transfer,  sell,  and  as- 
sign the  above  lots  of  cotton,  amounting  to  8,405  bales,  without  recourse  upon 
me,  and  the  holders  thereof  wUl  please  deliver  the  same  to  the  said  Walker  or 
his  authorized  agent 

^Apra  12, 1865.  D.  G'Gbady.- 

At  the  same  time  O'Grady  delivered  and  indorsed  to  Walker  the  planters* 
certificates,  which  the  former  had  received  from  Scott  The  cotton  remained 
on  the  plantations,  and  the  only  delivery  to  Scott,  O'Grady,  or  Walker  was  by 
the  planters'  oertificates,  and  their  transfer  by  indorsement,  as  hereinbefore 
stated. 

On  the  fifth  of  May,  1865,  by  the  surrender  of  General  Taylor,  commanding 
the  confederate  forces  in  Alabama  and  Mississippi,  the  counties  in  which  this 
cotton  was  held  passed  under  the  military  control  of  General  E.  B.  S.  Canby, 
commanding  the  Union  forces  at  Mobile.  The  United  States  military  author- 
ities seized  all  the  lines  of  railroads  and  steam-boats  in  that  section,  and  on 
ij  May  10, 1865,  the  following  order  was  issued  by  General  Canby: 

?  *««nEADQT7ABTEB8  AbMT  AZID  DIVISION  OF  WBST  MISSISSIPPI, 

^ Mobile^  Alabama,  May  10, 1865. 
•^(General  Field  Orders,  No.  89.) 

••The  cotton  belonging  to  the  confederate  government  in  east  Louisiana» 
Mississippi,  Alabama,  and  west  Florida  having  been  surrendered  to  the  gov- 
ernment of  the  United  States,  its  sale  to  private  individuals,  or  its  transfer  to 
any  persons,  except  the  ofilcers  or  agent  of  that  government,  is  prohibited. 
This  order  applies  to  all  cotton  procured  by  subscriptions  to  the  cotton  loan, 
l^  the  sale  of  confederate  bonds  or  notes,  by  the  tax  in  kind,  or  liry  any  other 
process  by  which  the  title  was  vested  in  the  confederate  government,  whether 
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in  the  possession  of  the  agents  of  that  government  or  still  in  the  hands  of  the 
producers;  and  all  persons  in  whose  charge  it  may  be  will  be  held  accountable 
lor  its  delivery  to  the  agents  of  the  United  States.  Ck)mraanders  of  districts 
will  be  furnislied  with  a  transcript  from  the  records  of  the  cotton  agents, 
showing  the  quantity  and  location  of  the  cotton  within  the  limits  of  their 
commands,  and  will  give  the  agents  of  the  treasury  department,  appointed  to 
receive  it,  such  facilities  as  may  be  necessary  to  enable  him  to  secure  it. 

**Any  sales  of  this  property  in  violation  of  this  order  will  be  treated  as  the 
embezzlement  of  public  property. 

'*By  order  of  Major  General  E.  R.  S.  Canby." 

On  the  first  of  June,  1865,  F.  AV.  Kellogg,  agent  of  the  United  States  for  the 
purchase  of  cotton  in  insurrectionary  states,  entered  into  an  agreement  with 
Walker,  of  which  the  following  is  a  copy: 

''Mobile,  Alabama,  June  1,  1865. 

**  I,  Francis  TV.  Kellogg,  agent  for  the  purchase  of  cotton  of  insurrectionary 
states,  on  behalf  of  the  government  of  the  United  States,  at  Mobile,  Alabama, 
do  hereby  certify  that  I  have  agreed  to  purchase  from  Samuel  P.Walker,  Esq., 
of  Memphis,  Tennessee,  3,500  bales  of  cotton,  whicli,  it  is  represented,  are  or 
will  be  stored  at  Green,  Pickens  &  Marengo  Co.'s,  in  the  state  of  Alabama, 
and  with  planters  in  the  counties  of  Lauderdale,  Noxubee,  Lowndes,  and 
Monroe,  in  the  state  of  Mississippi,  and  which  he  stipulates  shall  be  delivered 
to  me,  unless  prevented  from  so  doing  by  the  authority  of  the  United  States.^^ 

**I  therefore  request  safe  conduct  for  the  said  Samuel  P.  Walker  and  his^ 
means  of  transportation,  and  said  cotton  from  where  it  i8*stored  to  Mobile,* 
where  the  cotton  so  transported  is  to  be  sold  and  delivered  to  me,  under  the 
stipulation  referred  to  above,  and  pursuant  to  regulations  prescribed  by  the 
secretary  of  the  treasury.  »» F.  W.  Kellogg, 

*•  United  States  Purchasing  Agent. 

•♦Notice. — Cotton  arriving  at  Mobile  under  this  permit  must  be  promptly 
reported  to  the  United  States  purchasing  agent." 

Between  June  30  and  December  1, 1865, 1,922|  bales  of  this  cotton  (on 
plantations  in  Lowndes  and  other  counties  in  Mississippi)  were  seized  by 
treasury  agents,  (appointed  by  the  secretary  of  the  treasury  to  collect  cotton 
which  had  been  sold  to  the  confederate  states,)  and  sent  to  New  York,  where 
the  cotton  was  sold,  and  the  net  proceeds  covered  into  the  United  States 
treasury. 

The  territory  embracing  the  counties  in  Mississippi  where  the  cotton  was 
stored,  and  where  it  was  when  seized  by  the  treasury  agents,  was  held  and  oc- 
cupied by  the  confederates  on  and  prior  to  April  12, 1865,  while  Mobile  and 
Memphis,  at  that  date,  and  until  the  close  of  the  war,  were  both  occupied  by 
the  Union  forces. 

**The  negotiations  for  the  sale  of  this  cotton  to  O'Grady  took  place  in  the 
early  part  of  the  year  1865,  and  the  final  conveyance  delayed  until  April  6, 
1865,  and  finally  completed  on  that  day,  by  reason  of  the  ill  health  of  Scott^ 
and  for  other  reasons." 

In  making  sales  of  cotton,  in  that  section  of  the  country,  daring  confeder- 
ate control,  the  custom  was  to  transfer  the  planters'  certificates,  as  if  nego- 
tiable. That  was  the  usual,  and  generally  the  only,  mode  of  deUyery  made  or 
required* 


Digitized  by 


Google 


^ 


301  8UPBE1IB  OOUBT  BEPOBTEB. 

The  court  of  olaims  foand,  as  conclasions  of  law,  that  the  order  of 
President  Lincoln  of  March  6,  1865,  was  not  a  license  or  permit 
which  anthorized  Walker  to  purchase  the  cotton  in  question  in 
Mobile  at  the  time  and  under  the  circumstances  set  forth  in  the  find- 
ings; that  Walker  acquired  no  title  as  against  the  United  States  by 
his  alleged  purchase  from  O'Grady;  and  that  the  claimants  conse- 
Squently  had  no  cause  of  action  against  the  government. 

•  Q.  Corwine,  John  Pool,  and  Warner  M.  Bateman,  for  appellant, 

Asst.  Atty.  Oen.  Simons,  for  appellee. 

Hablan,  J.  By  the  proclamation  of  the  president  of  the  United 
States,  issued  on  the  sixteenth  day  of  August,  18G1,  in  pursuance  of 
authority  given  by  the  act  of  July  13,  1861,  (12  St.  257,)  the  inhab- 
itants  of  Tennessee,  Alabama,  Mississippi,  and  other  states — except 
that  part  of  Virginia  west  of  the  Alleghany  Mountains,  and  of  such 
other  parts  of  that  and  the  other  states  named  as  might  maintain  a 
loyal  adhesion  to  the  Union,  or  might,  from  time  to  time,  be  occupied 
and  controlled  by  the  Union  forces — were  declared  to  be  in  a  state  of 
insurrection  against  the  United  States;  and  ''all  commercial  inter- 
course between  the  same  and  the  inhabitants  thereof,  with  the  excep* 
tions  aforesaid,  and  the  citizens  of  other  states  and  other  parts  of  the 
United  States,"  was  made  unlawful  until  the  insurrection  ceased  oz 
was  suppressed.  The  fifth  section  of  the  act  of  July  13,  1861,  upon 
which  the  proclamation  was  based,  provided  that  "the  president  may, 
in  his  discretion,  license  and  permit  commercial  intercourse  with  any 
such  part  of  said  state  or  section,  the  inhabitants  of  which  are  so  de- 
clared in  a  state  of  insurrection,  in  such  articles,  and  for  such  time, 
and  by  such  persons,  as  he,  in  his  discretion,  may  think  most  con- 
ducive to  the  public  interests,  and  such  intercourse,  so  far  as  by  him 
licensed,  shall  be  conducted  and  carried  on  only  in  pursuance  of  rules 
and  regulations  prescribed  by  the  secretary  of  the  treasury." 

By  the  subsequent  proclamation  of  April  2,  1863,  the  territorial 
exceptions  made  in  the  former  proclamation  were  revoked,  except  as 
to  West  Virginia  and  the  ports  of  New  Orleans,  Key  West,  Port 
Royal,  and  Beaufort. 

By  the  fourth  section  of  the  act  of  July  2,  1864,  the  prohibitions 
and  provisions  of  the  act  approved  July  13,  1861,  and  of  the  acts 
amendatory  thereof  or  supplementary  thereto,  were  made  to  apply 
"to  all  commercial  intercourse  by  and  between  persons  residing  or 
being  within  districts  within  the  present  or  future  lines  of  national 
military  occupation,  in  the  states  or  parts  of  states  declared  in  insur- 
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rection,  whether  idth*each  other  or  with  persons  residing  or  beings 
within  districts  declared  in  insurrection  and  not  within  those  lines." 
The  eighth  section  of  the  same  act  makes  it  lawful  for  the  secre- 
tary of  the  treasury,  with  the  approval  of  the  president,  to  authorize 
agents  to  purchase,  for  the  United  States,  any  products  of  states  de< 
clared  in  insurrection,  at  such  places  as  shall  be  designated  by  him. 
And  the  ninth  section  provides : 

"That  so  much  of  section  five  of  the  act  of  thirteenth  of  July,  1861,  afore^ 
said,  as  authorizes  the  president,  in  his  discretion,  to  license  or  permit  com- 
mercial relations  in  any  state  or  section,  the  inhabitants  of  which  are  declared 
in  a  state  of  insurrection,  is  hereby  repealed,  except  so  far  as  may  be  necessary 
to  authorize  supplying  the  necessities  of  loyal  persons  residing  in  insurrec- 
tionary states  within  the  lines  of  actual  occupation  by  the  military  forces  of 
the  United  States,  as  indicated  by  published  order  of  the  commanding  general 
of  the  department  or  district  so  occupied;  and,  also,  except  so  far  as  may  be 
necessary  to  authorize  persons  residing  within  such  lines  to  bring  or  send  to 
market  in  the  loyal  states  any  products  which  they  shall  have  produced  with 
their  own  labor  or  the  labor  of  freedmen  or  others  employed  and  paid  by  them, 
pursuant  to  rules  relating  thereto,  which  may  be  established  under  proper  au- 
thority.  And  no  goods,  wares,  or  merchandise,  shall  be  taken  into  a  state  de- 
clared in  insurrection  or  transported  therein,  except  to  and  from  such  places, 
and  to  such  monthly  amounts  as  shall  have  been  previously  agreed  upon  in 
writing  by  the  commanding  general  of  the  department  in  which  such  places 
are  situated,  and  an  officer  designated  by  the  secretary  of  the  treasury  for  that 
purpose." 

From  tbese  acts, — ^in  force  on  the  twelfth  day  of  April,  1865,  when 
Walker  purchased  from  O'Grady, — ^it  is  quite  clear  that  persons  re- 
siding or  being  in  Memphis,  then  occupied  by  the  national  forces, 
were  forbidden,  unless  authorized  by  competent  authority,  to  have 
commercial  intercourse  with  persons  residing  or  being  in  Mobile, 
which  was  at  that  time  likewise  occupied  by  the  national  forces;  this, 
because  both  cities  were  within  states  the  inhabitants  whereof  were 
declared  to  be  in  insurrection,  and  neither  within  the  territorial  ex-^ 
ceptions  made  in  the  proclamation  of  President  Lincoln.  *  But  it  is* 
contended  that  the  order  of  President  Lincoln,  given  on  the  sixth  of 
March,  1865,  fully  authorized  Walker  to  proceed  from  Memphis,  his 
place  of  residence,  to  Mobile,  after  that  city  had  surrendered  to  the 
Union  forces,  and  there  contract  with  O'Grady  for  the  purchase  of  the 
cotton  in  question,  then  but  recently  the  property  of  the  confederate 
states,  (at  least  as  between  them  and  the  original  owners,)  and  within 
the  district  actually  occupied  and  controlled  by  the  insurgent  forces. 
A  portion  of  the  argument  of  counsel  is  addressed  to  the  question 
V.l— 20 
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whether,  notwithstanding  the  repeal  of  the  fifth  section  of  the  act  of 
July  13,  1861,  authorizing  the  president,  in  his  discretion,  to  license 
or  permit  commercial  relations  in  any  state  or  section  in  insurrec- 
tion, he  could  not,  in  virtue  of  his  power  as  commander-in-chief  of 
the  army,  license  trade  with  insurgents  within  the  lines  of  confed- 
erate military  occupancy.  If  this  question  has  not  been  distinctly 
concluded  by  the  former  decisions  of  this  court,  we  deem  it  unneces- 
sary now  to  consider  or  determine  it.  For,  plainly,  the  order  of 
March  6,  1865,  was  not  a  license  to  trade  or  have  commercial  inter- 
course with  the  enemy,  without  limit  as  to  amount,  or  without  re- 
striction as  to  persons  and  territory.  The  order  proceeds  solely  upon 
the  ground  that  Walker  then  owned  products  of  the  insurrectionary 
states,  near  Grenada  and  Canton,  in  Mississippi,  and  Montgomery 
and  Selma,  in  Alabama,  and  that  he  then  had  arrangements  with  par- 
ties in  the  vicinity  of  those  places  for  other  products  of  the  insurrec- 
tionary states.  It  was  in  reference  to  such  products — those  he  then 
owned,  and  those  as  to  which  he  then  had  arrangements  with  other 
parties — that  the  president  ordered  that  they  should  be  free  from 
seizure,  detention,  or  forfeiture  to  the  United  States. 

Now,  the  finding  of  the  facts,  upon  which  alone  this  court  can  act, 
shows  that  Walker  did  not,  on  the  sixth  of  March,  1865,  own  any 
part  of  the  cotton  in  question.  It  was  then  in  the  possession  of  the 
the  planters,  who  held  it  for  the  confederate  government ;  and  if  it 
ever  was,  as  against  the  United  States, — after  its  sale  to  the  confed- 
erate government,  to  be  used  in  aid  of  the  rebellion, — the  property  of 
O'Grady,  from  whom  Walker  purchased,  it  did  not  become  so  until 
April  5,  1865.  Nor  does  it  appear  that  this  cotton  constituted,  at 
Sany  time,  a  part  of  the  cotton  with  reference  to  which  Walker  had 
*  "arrangements"  at  the  time  President  Lincoln  gave  the  order  of 
March  6, 1865.  It  is  true  that  the  court  below  finds  that  "the  nego- 
tiations for  the  sale  of  the  cotton  to  O'Grady  took  place  in  the  early 
part  of  the  year  1865,  and  the  final  conveyance  delayed  until  April 
6,  1865,  and  finally  completed  on  that  day,  by  reason  of  the  ill-health 
of  Scott,  (the  confederate  produce  loan  agent,)  and  for  other  reasons." 
But  the  negotiations  here  referred  to  were,  manifestly,  not  the  ar- 
rangements which  Walker  claimed  to  have  had  on  March  6,  1865, 
for  products  of  the  insurrectionary  districts.  There  is  nothing  to 
show  that  he  ever  had  any  communication  upon  the  subject  of  this 
cotton  with  the  confederate  produce  loan  agent,  or  with  O'Grady,  un- 
til after  the  capture  of  Mobile.  The  negotiations,  which  were  not 
completed  until  April  6,  1865,  by  reason  of  Scott's  ill-health,  and 
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"for  other  reasons,"  were  evidently  those  by  which  Scott  proposed  to 
sell  to  O'Grady,  and  with  which  Walker,  it  must  be  assumed,  bad  no 
connection  whatever.  The  case,  as  it  stands,  seems  to  be  one  in 
which  the  claimants  seek  to  bring  within  the  operation  of  the  order 
of  March  6, 1 865,  a  transaction  in  cotton  not  covered,  nor  intended 
to  be  covered,  by  it.  The  contract,  upon  the  finding  of  facts,  must 
be  regarded  as  one  made  between  Walker  and  O'Grady,  in  palpable 
violation  of  the  laws  of  the  United  States  forbidding  commercial 
intercourse  between  persons  respectively  residing  in  places  occupied 
by  the  national  forces,  within  districts  the  inhabitants  whereof  were 
declared  to  be  in  insurrection.  It  is,  therefore,  according  to  the  set- 
tled doctrines  of  this  court,  a  contract  from  which  could  arise,  in  favor 
of  Walker,  no  right  to  the  cotton,  as  against  the  United  States,  which 
could  be  enforced  in  the  courts  of  the  Union. 

Without,  therefore,  giving  other  reasons,  quite  apparent  upon  the 
record,  and  which  would  make  it  our  duty  to  sustain  the  judgment 
of  the  court  of  claims,  we  content  ourselves  with  affirming  it  upon  the 
grounds  indicated. 

It  is  so  ordered. 


(106  U.  8.  408) 

Honaas  and  another  v.  Easton  and  another. 

(December  4, 1882.) 

Trial  by  Jury— Rights  of  DEFEKDAirra 

The  court  propounded  to  the  Jury  certain  questions,  covenng  onTy  a  part  of  the 
material  issues  of  fact.  The  questions,  with  the  answers  thereto,  were  re- 
turned as  a  special  verdict.  There  was  no  general  verdict,  nor  was  there  a  bill 
of  exceptions  showing  the  evidence  adduced.  The  judgment  recited  that  it 
was  rendered  against  the  defendants  '*  upon  the  special  verdict  of  the  jury,  and 
facts  conceded  or  not  disputed  upon  the  trial."  Held,  as  the  facts  set  out  in 
the  special  verdict  were  insufficient  to  sustain  the  judgment,  and  as,  without  a 
waiver  of  trial  by  Jury— against  which  every  reasonable  presumption  should  be 
indulged — it  was  the  constitutional  right  of  the  defendants  to  have  the  jury 
pass  upon  all  the  material  facts  in  issue,  the  judgment  must  be  reversed,  and 
a  new  trial  had. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Wisconsin. 

L.  S.  Dixoriy  for  plaintiffs  in  error. 

H.  M.  Finch,  for  defendants  in  error. 

Hablan,  J.  The  foundation  of  this  action  is  the  alleged  oonversioD 
by  the  plaintiffs  in  error,  who  were  defendants  below,  of  certain 
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ijvheat,  stored  in  separate  bins,  in  the  warehouse  of  William  H.  Val- 
leau,  in  Decorah,  Iowa.  The  complaint  contains  two  counts,  the  first 
one  of  which  proceeds  upon  the  ground  that  the  wheat,  when  so  con- 
verted, was  the  property  of  the  defendants  in  error,  who  were  plain- 
tiffs below.  In  the  second  count  it  is  averred  that,  during  the  winter 
and  spring  of  1876,  the  First  National  Bank  of  Decorah,  Iowa,  dis- 
counted notes  and  drafts  for,  and  loaned  money  to,  said  Yalleau, 
upon  the  security  of  a  large  quantity  of  wheat  delivered  to  the  bank, 
of  which  he,  Yalleau,  was  then  the  owner  and  had  the  possession, 
and  which  was  stored,  in  separate  bins,  in  a  warehouse  in  Decorah, 
clowa;  that  thereby  the  wheat  became  the  property  of  the  bank;  that 
*  subsequently,  in  April  and  May,  1876,  Valleau,  without  repaying 
such  loans  and  discounts,  and  without  the  knowledge  and  consent  of 
the  bank,  wrongfully  and  tortiously  took  and  removed  the  wheat  from 
the  warehouse  and  from  the  possession  of  the  bank,  shipped  it  to  the 
defendants,  at  Milwaukee,  by  whom  it  was  wrongfully  and  tortiously 
received  and  sold,  and  the  proceeds  converted  to  their  own  use ;  that 
no  part  of  the  moneys,  so  loaned  and  advanced,  has  ever  been  paid 
by  Yalleau,  or  by  any  one  for  him;  that  prior  to  this  suit  the  bank 
sold,  assigned,  and  transferred  its  right,  title,  and  interest  in  the 
wheat,  and  all  right  of  action  to  recover  the  same  or  its  value,  of 
i^hich  assignment  the  defendants  had  notice  before  this  action ;  and, 
lastly,  that  prior  to  the  commencement  of  the  action  the  bank  and 
plaintiffs  had  each  demanded  from  defendants  the  delivery  of  the 
v?heat,  but  they  had  refused  to  deliver  it,  or  any  part  thereof,  either 
to  the  bank  or  to  plaintiffs.  The  answer  denies,  generally,  **each 
and  every  allegation,  statement,  matter,  fact,  and  thing  in  the  com- 
plaint set  forth,  alleged,  and  contained."  The  record  states  that  the 
jury,  impaneled  and  sworn  to  try  the  issues,  "rendered  a  special 
verdict  in  answer  to  the  questions  propounded  by  the  court."  The 
questions  so  propounded,  with  the  answers  thereto,  were  made  the 
special  verdict.  The  jury  having  been  discharged,  the  plaintiffs,  by 
counsel,  moved  for  judgment  upon  the  special  verdict  for  the  value 
of  the  wheat  wrongfully  converted  by  defendants,  or  for  such  dam- 
ages as  the  court  should  adjudge,  and  for  such  other  and  further 
relief  as  might  be  granted  in  the  premises.  On  a  later  day  the  de- 
fendants moved  to  set  aside  the  special  verdict  and  grant  a  new  trial, 
upon  the  ground,  among  others,  that  the  special  verdict  "does  not 
<!ontain  findings  upon  the  material  issues  in  the  case."  These  mo- 
tions were  heard  together,  and  it  was  ordered  by  the  court  "that  the 
motion  of  defendants  for  a  new  trial  be,  and  is  hereby,  overruled, 
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and  that  the  motion  of  the  plaintiffs  for  judgment  upon  the  special 
verdict  of  the  jury,  and  facts  concealed  or  not  disputed  upon  the  trial, 
he,  and  is  hereby,  granted."     The  damages  were  assessed  by  theS 
court  at  $12,554.89,  for^which  sum  judgment  was  entered  against* 
the  defendants.     From  that  judgment  this  writ  of  error  is  prose- 
cuted. 

Under  the  Code  of  Practice  of  Wisconsin  the  answer  in  this  case 
puts  in  issue  every  material  allegation  in  the  complaint.  2  Tayl.  St. 
Wis.  1871,  p.  1439;  Rev.  St.  Wis.  1878,  §  2655.  And  since  the 
practice,  pleading,  forms,  and  modes  of  proceeding  in  civil  causes, 
other  than  equity  and  admiralty  causes,  in  the  circuit  and  district 
courts  of  the  United  States,  must  conform,  as  near  as  may  be,  to  the 
practice,  pleadings,  forms,  and  modes  of  proceeding  existing,  at  the 
time,  in  like  causes  in  the  courts  of  record  in  the  state  within  which 
such  circuit  or  district  courts  are  held,  (Rev.  St.  §  914,)  it  was  in- 
cumbent upon  the  plaintiff — as  was  conceded  in  argument  here — to 
prove,  at  the  trial,  among  other  things,  that  the  bank  had  sold,  as- 
signed, and  transferred  all  its  title  and  interest  in  the  wheat,  and, 
thereby,  also,  its  right  to  recover  the  wheat  or  its  value.  No  bill  of 
exceptions  was  taken  showing  the  evidence  introduced  by  either  party, 
nor  was  there  a  general  verdict.  Having  regard  alone  to  the  ques- 
tions and  answers  propounded  to  the  jury,  it  is  clear  that  plaintiffs 
did  not  prove  their  case,  as  made  by  the  first  count,  which  proceeded 
upon  the  ground  that  the  wheat  was  the  property  of  the  plaintiffs. 
It  is  equally  clear  that  the  jury  made  no  finding  upon  the  issue,  raised 
by  the  second  count,  as  to  the  alleged  assignment  by  the  bank  to 
plaintiffs.  No  question  was  propounded  to  the  jury  upon  that  sub- 
ject, nor  was  that  point  covered  by  the  written  stipulation  as  to  the 
amount  of  freight  and  the  value  of  the  wheat.  We  infer  from  the 
oral  statement  of  counsel  for  plaintiffs  that,  at  the  trial  below,  the 
assignment  by  the  bank  was  conceded,  and  that  the  final  judgment 
was  based,  in  part,  upon  that  concession.  But  in  that  representa- 
tion, counsel  who  appeared  in  this  court  for  defendants, — but  who  did 
not  participate  in  the  trial  in  the  circuit  court, — did  not  feel  author- 
ized to  concur.  Looking,  therefore,  as  we  must,  to  the  case  as  dis- 
closed by  the  record,  we  are  constrained  to  hold  that  the  answers  to 
the  special  questions  propounded  by  the  court,  being  silent  as  to  the 
assignment  by  the  bank,  did  not  furnish  a  basis  for  judgment  in  be- 
half of  plaintiffs.  Without  proof  upon  that  point,  plaintiffs,  it  is 
manifest,  were  not  entitled  to  judgment  upon  the  second  count. 
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7  In  Patterson  v.  D.  S.  2  Wheat.  225,  it  was^eaid  that  if  it  appeared 
to  the  court  of  original  jurisdiction,  or  to  the  appellate  court,  that 
the  verdict  was  confined  to  a  part  only  of  the  matter  in  issue,  no 
judgment  could  be  rendered  upon  it.  In  Barnes  y.  Williams,  11 
Wheat.  415,  the  claim  of  the  plaintiff  being  founded  upon  a  bequest 
of  certain  slaves,  it  was  essential  to  a  recovery  at  law  that  the  assent 
of  the  executor  to  the  legacy  should  be  proved.  This  courts  speaking 
by  Chief  Justice  Marshall,  said : 

'* Although  in  the  opinion  of  the  court  there  was  sufficient  evidence  in  the 
special  verdict  from  which  the  jury  might  have  found  the  fact,  yet  they  have 
not  found  it,  and  the  coui-t  could  not,  upon  a  special  verdict,  intend  it.  The 
special  verdict  was  defective  in  stating  the  evidence  of  the  fact,  instead  of  the 
fact  itself.  It  was  impossible,  therefore,  that  a  judgment  could  be  pronounced 
for  the  plaintiff.** 

But  it  is  suggested  that  the  final  judgment,  upon  its  face,  shows 
that  it  was  not  based,  exclusively,  on  answers  to  the  special  questions, 
and  the  stipulation  by  the  parties  as  to  the  amount  of  freight  and 
value  of  wheat;  but,  also,  "upon  facts  conceded  or  not  disputed  upon 
the  trial."  Although  this  court  is  not  informed  by  the  record  as  to 
what  those  conceded  and  undisputed  facts  are,  it  is  insisted  that  we 
should  presume,  in  support  of  the  judgment,  that  they  were,  in  con- 
nection with  the  facts  specially  found,  sufficient  to  justify  the  action 
of  the  court  below.  This  position,  it  is  contended,  is  sustained  by 
numerous  decisions  of  the  supreme  court  of  Wisconsin,  upon  the  sub- 
ject of  general  and  special  verdicts,  as  defined  and  regulated  by  the 
laws  of  that  state  in  force  when  this  action  was  tried. 

It  is  not  necessary,  in  this  opinion,  to  enter  upon  an  examination 
of  those  decisions,  or  to  consider  how  far  the  local  law  controls  in  de- 
termining, either  the  essential  requisites  of  a  special  verdict  in  the 
courts  of  the  United  States,  or  the  conditions  under  which  a  judg- 
ment will  be  presumed  to  have  been  supported  by  facts  other  than 
those  set  out  in  a  special  verdict.  The  difficulty  we  have  arises  from 
other  considerations.  The  record  discloses  that  the  defendants  had 
a  determination,  by  the  jury,  of  a  part  of  the  facts,  while  other  facts, 
upon  which  the  final  judgment  was  rested,  were  found,  by  the  court, 
Sto  have  been  conceded,  or  not  disputed.  If  we  should  presume  that 
^ibere  were  no  material  facts*  considered  by  the  court  beyond  those 
found  in  the  answers  to  special  questions,  then,  as  we  have  seen,  the 
facts  found  do  not  authorize  the  judgment.  If,  on  the  other  hand, 
we  should  adjudge  it  to  have  been  defendants'  duty  to  preserve  the 
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«yidei)ce  in  a  bill  of  exoeptions,  and  that,  in  deference  to  the  deois- 
ions  of  the  state  courts  it  should  be  presumed  that  the  "facts  con- 
ceded or  not  disputed  at  the  trial**  were,  in  connection  with  the  facts 
ascertained  by  the  jury,  ample  to  support  the  judgment,  we  then  have 
a  case  at  law  which  the  jury  was  sworn  to  try,  determined,  as  to  cer- 
tain material  facts,  by  the  court  alone,  without  a  waiver  of  jury  trial 
as  to  such  facts. 

It  was  the  province  of  the  jury  to  pass  upon  the  issues  of  fact,  and 
it  was  the  right  of  the  defendants,  secured  by  the  constitution  of  the 
United  States,  to  have  them  do  so.  That  right  could  have  been 
waived,  but  it  could  not  be  taken  from  them  by  the  court.  If,  upon 
the  trial,  all  the  facts  essential  to  recovery  had  been  undisputed,  or 
BO  conclusively  established  the  cause  of  action  as  to  have  authorized 
the  withdrawal  of  the  case  altogether  from  the  jury,  by  a  peremptory 
instruction  to  find  for  plaintiffs,  it  would  still  have  been  necessary 
that  the  jury  make  its  verdict,  albeit  in  conformity  with  the  order  of 
the  court.  The  court  could  not,  consistently  with  the  constitutional 
right  of  trial  by  jury,  submit  a  part  of  the  facts  to  the  jury,  and, 
itself,  determine  the  remainder  without  a  waiver  by  the  defendants  of 
a  verdict  by  the  jury.  In  civil  oases,  other  than  those  in  equity  and 
admiralty,  and  except  where  it  is  otherwise  provided  in  bankruptcy 
proceedings,  "the  trial  of  issues  of  fact** — ^that  is,  of  all  the  material 
issues  of  fact — "in  the  circuit  courts  shall  be  by  jury,"*  unless  the 
parties,  or  their  attorneys  of  record,  stipulate  in  writing  for  the 
waiver  of  a  jury.  Bev.  St.  §§  648-9.  There  is  no  such  stipulation 
in  this  case,  and  there  is  nothing  in  the  record  from  which  such  stip- 
ulation or  waiver  may  be  inferred.  It  has  been  often  said  by  this 
court  that  the  trial  by  jury  is  a  fundamental  guaranty  of  the  rights 
and  liberties  of  the  people.  Consequently,  every  reasonable  presump- 
tion should  be  indulged  against  its  waiver.  For  these  reasons  the 
judgment  below  must  be  reversed. 

One  other  point  discussed  by  counsel  for  defendants  in  error  must  j 
be  noticed.  He  insisted  that  the  order  of  reversal,  if  one*be  made,* 
should  be  accompanied  by  a  direction  to  the  court  below  to  restrict 
the  next  trial  to  such  issues  as  are  not  covered  by  the  answers  of  the 
jury  to  special  questions.  In  support  of  this  position  we  have  been 
referred  to  several  adjudications  which  seem  to  recognize  the  author- 
ity of  the  court,  when  setting  aside  a  judgment,  to  restrict  the  subse- 
quent trial  to  such  issues  as  were  not  passed  upon  by  the  jury  at  the 
first  trial.  Whether  this  contention  be  sound  or  not  we  need  not  now 
determine,  for  the  reason  that  the  grounds  upon  which  it  rests  have 
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no  existence,  where,  as  here,  the  case,  as  to  the  issues  triable  by  jury, 
was  not  submitted  to  the  jury  in  the  mode  required  by  law.  There 
is,  then,  no  alternative  but  to  reverse  the  judgment,  with  directions 
that  a  trial  be  had  upon  all  the  material  issues  of  fact.  It  is  sa 
ordered. 


(106  U.  S.  396) 

EiNO  t;.  GoBNELL,  Adm'r,  etc.,  and  others. 

(December  4,  1882.) 

Removal  of  Cause— Act  of  1866. 

The  act  of  July  27, 1866,  (14  St.  c,  288,  p.  306,)  relating  to  the  removal  of  can<te» 
from  state  courts  to  the  federal  courts,  was  repealed  by  the  act  of  March  3, 
1875,  and  aliens  cannot  remove  causes  under  its  provisions. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  New  York. 

IVm.  M.  EvarU^  C.  F.  Southmayd,  and  Jot.  IL  Choate,  for  appel- 
lant. 

Samuel  H.  Wilcox,  for  appellees. 

Waitb,  C.  J.  This  is  a  suit  begun  in  the  supreme  court  of  New  York 
by  a  citizen  of  that  state  against  other  citizens  of  the  same  state  and 
Henry  Seymour  King,  an  alien,  and  a  subject  of  the  queen  of  the 
united  kingdom  of  Great  Britain  and  Ireland.  King,  the  alien, 
claiming  that  there  could  bo  a  final  determination  of  the  controversy, 
so  far  as  it  concerned  him,  without  the  presence  of  the  other  defend- 
ants as  parties  in  the  cause,  filed  in  the  state  court  his  petition  for  a 
removal  to  the  circuit  court  of  the  United  States.  In  the  circuit 
S  court  a  motion  was  made  to  remand  the  cause,  which  was  granted, 
*  and,  from  an  order  to  that  effect,  this  appeal  has  been  taken.  *  It  ia 
conceded  that  the  case  was  not  removed  under  the  second  section  of 
the  act  of  March  3, 1875,  c.  137,  (1  Supp.  Rev.  St.  174,)  and  that  the 
jurisdiction  of  the  circuit  court  rests  solely  on  the  second  subdivision 
of  section  639  of  the  Revised  Statutes.  It  was  said  at  the  last  term,  in 
Hyde  \.  Ruble,  104  U.  S.  407,that  this  subdivision  was  repealed  by  thn  act 
of  1785 ;  but  as  that  was  a  case  between  citizens  of  different  states,  and 
no  question  arose  as  to  the  right  of  alien  defendants  to  a  removal  when 
there  could  be  a  final  determination  of  the  controversy,  so  far  as  it  con- 
cerned them,  without  the  presence  of  the  other  defendants,  we  have 
now  considered  the  matter  in  that  aspect.  While  repeals  by  impli- 
cation are  not  favored,  it  is  well  settled  that  where  two  acts  are  not 
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in  all  respects  repugnant,  if  the  later  act  covers  the  whole  subject  of 
the  earlier,  and  embraces  new  provisions  which  plainly  show  that 
the  last  was  intended  as  a  substitute  for  the  first,  it  will  operate  as  a 
repeal.  This  subject  was  fully  considered  in  U.  S.  v.  Tynen,  11 
Wall.  92,  where  the  early  authorities  are  cited  and  reviewed  at  con- 
fiiderable  length.  This  rule,  we  think,  is  decisive  of  the  present 
case.  Section  639,  in  its  first  subdivision,  provided  for  a  removal 
by  the  defendant,  where  the  suit  is  against  an  alien,  or  is  by  a  citizen 
of  the  state  in  which  the  suit  is  brought  against  a  citizen  of  anothei 
state.  The  petition  for  removal  was  to  be  filed  by  the  defendant  at 
the  time  of  entering  his  appearance  in  the  state  court.  This  is  a  re- 
production of  the  provisions  of  section  12  of  the  judiciary  act  of  1789, 
<:.  20,  (1  St.  79.) 

The  second  subdivision  related  to  suits  against  an  alien  and  a  citi- 
zen of  the  state  in  which  the  suit  was  brought,  and  to  suits  by  citi- 
zens of  such  state  against  a  citizen  of  the  same  and  a  citizen  of  an- 
other state.  In  such  suits  the  defendant,  who  was  an  alien,  or  a 
•citizen  of  another  state,  might  have  a  removal,  if  the  suit,  so  far  as 
it  related  to  him,  was  brought  for  the  purpose  of  restraining  or  en- 
joining him,  or  was  one  where  there  could  be  a  final  determination  of 
the  controversy,  so  far  as  it  concerned  him,  without  the  presence  of 
the  other  defendants  as  parties  in  the  cause.  The  petition  for  such 
a  removal  could  be  filed  at  any  time  before  trial  or  final  hearing,  and 
the  removal  did  not  take  away  or  prejudice  the  right  of  the  plaintifi§ 
to  proceed  at  the  same  time  with  the  suit  in  the  state*court,  as  against* 
the  other  defendants.  This  subdivision  is  a  substantial  reproduction 
of  the  act  of  July  27,  1866,  c.  288,  (14  St.  306.)  The  act  of 
1866  was  amended  by  the  act  of  March  2,  1867,  c.  196,  (14  St. 
558,)  so  that  in  a  suit  between  a  citizen  of  the  state  in  which  the  suit 
was  brought  and  a  citizen  of  another  state,  the  citizen  of  the  other 
state,  whether  plaintiff  or  defendant,  might  obtain  a  removal  if  he 
had  reason  to  and  did  believe  that  from  prejudice  or  local  influence 
he  would  not  be  able  to  obtain  justice  in  the  state  court.  Here,  too, 
the  petition  for  removal  could  be  filed  at  any  time  before  trial  or 
final  hearing.  This  act  of  1867  appears  as  the  third  subdivision  of 
section  639. 

The  twelfth  section  of  the  act  of  1789  remained  in  force,  without 
amendment  or  material  alteration,  except  by  the  acts  of  1866  and 
1867,  until  the  revision  of  the  statutes  in  1873.  Then  the  whole 
legislation  was  embodied  in  section  639  of  the  Bevised  Statutes^  which 
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was  subdivided  so  as  to  present  the  different  grounds  of  removal,  de- 
pending on  citizenship,  separately. 

In  this  condition  of  the  law,  only  aliens  and  citizens  of  states  other 
than  that  in  which  the  suit  was  brought  could  obtain  a  removal  in 
any  case.  Save  in  cases  of  local  prejudice,  only  defendants  could  pe- 
tition, and  in  cases  of  local  prejudice  no  provision  was  made  for 
aliens.  No  provision  was  made  in  any  law  for  the  removal  of  cases 
arising  under  the  constitution  or  laws  of  the  United  States,  if  the 
necessary  citizenship  of  the  parties  did  not  exist.  In  1875  the  sub- 
ject of  removals  seems  to  have  been  brought  specially  to  the  attention 
of  congress,  and  the  act  of  that  year  passed.  Many  important  new 
provisions  were  introduced,  and  the  new  act  was  evidently  intended 
as  a  substitute  for  much  that  had  been  enacted  before.  Removals  of 
suits  arising  under  the  constitution  and  laws  of  the  United  States 
were  authorized  without  regard  to  the  citizenship  of  the  parties,  and 
instead  of  confining  the  privileges  of  removal  to  defendants  or  citi- 
zens of  states  other  than  that  in  which  the  suit  was  brought,  either 
party  was  allowed  to  move  in  that  behalf.  Instead  of  requiring  the 
petition  for  removal  to  be  filed  in  some  cases  when  the  defendant  en- 
tered his  appearance,  and  in  others  at  any  time  before  trial  or  final 
J^hearing,  all  petitions  to  which  that  act  applied  were  to  be  presented 
fat  or  before  theHerm  at  which  the  cause  could  be  first  tried.  Provis- 
ions for  citizens  and  subjects  of  foreign  states  must  have  been  in  the 
mind  of  congress  at  the  time,  because  in  the  first  clause  of  the  second 
section,  which  relates  to  the  removal  of  a  controversy  that  is  not  sep- 
arable, they  are  specially  named.  In  the  second  clause,  which 
relates  to  separable  controversies,  they  are  not,  and,  as  in  the  local- 
prejudice  subdivision  of  section  639,  that  privilege  is  confined  to  citi- 
zens of  the  United  States. 

In  the  law  of  1866  an  alien  defendant,  having  a  separable  contro- 
versy, could  remove.  When  that  law  was  extended  in  1867  to  cases 
of  local  prejudice,  only  citizens  were  included  in  the  extension. 

In  the  act  of  1875  the  removal  in  cases  of  separable  controversies 
was  not  confined  to  defendants,  but  either  party  coald  apply.  Con- 
gress then,  as  it  seems  to  us,  manifested  its  intention  to  exclude  aliens 
from  the  privileges  of  such  a  removal,  just  as  it  did  in  1867,  in  cases 
of  local  prejudice.  The  whole  subject  was  evidently  up  for  consider- 
ation. The  first  and  second  subdivisions  of  section  639  were  thor* 
oughly  revised  and  radically  modified.  There  cannot  be  a  shadow  of 
doubt  that,  except  as  to  aliens  in  the  second  subJivision,  both  thesf 
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sabdi  visions  were  repealed^  and  we  cannot  believe,  if  congress  had  in« 
tended  to  continue  in  force  that  part  of  the  second  subdivision 
which  allowed  an  alien  defendant  to  remove  a  cause,  so  far  as  it  re- 
lated to  him,  and  gave  his  adversary  no  corresponding  right,  it  would 
have  been  left  to  inference  alone.  So  thorough  a  revision  implies, 
as  we  think,  an  intention  to  make  the  new  law  a  substitute  f«r  all 
that  those  subdivisions  contained.  The  last  clause  relating  to  separate 
controversies  needed  only  the  addition  of  the  word  "alien **  to  make  it 
cover  everything  in  the  second  subdivision.  Had  it  been  added,  the 
law  would  have  been  uniform,  and  allowed  removals  by  both  parties 
in  all  cases  where  the  right  was  dependent  on  citizenship.  With  it 
out,  if  we  hold  that  the  old  law  is  unrepealed,  an  alien  defendant  will 
be  allowed  to  remove  his  separate  controversy  as  against  a  citizen, 
while  the  citizen  will  not  have  the  same  privilege  against  him.  This, 
we  are  satisfied,  it  was  not  the  intention  of  congress  to  do.  It  follows 
that  the  whole  of  the  second  subdivision  of  section  689  was  repealed  by 
the  act  of  1876,  and  that  the  cause  was  not  removable  on  the  separate^ 
petition  of  thendien.  This  makes  it  unnecessary  to  consider  whethei«^ 
there  was  in  the  suit  such  a  separate  controversy  as  would  have  en 
titled  him  to  a  removal  if  the  law  had  been  otherwise. 

The  order  of  the  eircuit  court  remanding  the  cause  to  the  state 
court  is  affirmed. 


(106  U.  a  879) 

GxHsiB,  Sheriff,  eto.,  and  another  v.  Eibbt  Oabpihtsb  Go. 
(December  4, 1882.) 


BisommiT— Laud  Boxj>  iob  Tazbs— Tax  DHDn>— Stats  Btatotb— Bouhdabt 

BBTWBBV  BtATBS^WBIT  dW  SbBOB— RbVOW  OH. 

Under  section  6  of  chapter  138  of  the  General  Laws  of  Wisconsin,  of  1881,  proTld- 
Ing  that  *'  no  action  shall  be  commenced  by  the  former  owner  or  owners  of  any 
lands,  or  by  any  person  claiming  under  him  or  them,  to  recover  possession  of 
land  which  has  been  sold  and  conveyed  by  deed  for  non-payment  of  taxes,  or 
to  avoid  such  deed,  unless  such  action  shall  be  commenced  within  three  years 
next  after  the  recording  of  each  deed/'  land  is  to  be  regarded  as  having  been 
sold  for  non-payment  of  taxes,  although  the  sum  to  raise  which  it  was  sold  in- 
cluded five  cents  for  a  United  States  revenue  stamp,  to  be  put,  and  which  was 
put,  on  the  certificate  issued  to  the  purchaser  on  the  sale. 

▲  deed  on  a  tax  sale  recited  that  *'  S.  A.  Coleman,  assignee  of  Oconto  county,*' 
had  deposited  certificates  of  sale  showing  that  five  parcels,  each  of  which  sold 
for  so  much,  were  sold  ''to  the  said  Oconto  oonn^,  and  by  its  treasnrer  a»> 
signed  to  S.  A.  Coleman,'*  for  so  much  «*in  the  whole,"  the  total  being  the 
sum  of  the  five  several  sums.   The  statute  (chapter  00,  f  22,  of  the  Gen- 
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eral  Laws  of  Wisconsin,  of  1859)  prescribed  a  form  of  deed,  and  provided  that 
it  should  be  *' substantially''  in  that  or  «  other  equivalent  form,"  showing  that 
the  land  was  sold  for  a  sum  named  '*in  the  whole."  Held^  that  the  deed  fol- 
lowed the  form  substantially. 

A  sheriff  having  possession  of  property  under  a  writ  of  attachment  is  not  bound' 
by  a  judgment  in  a  replevin  suit  to  which  he  was  not  a  party,  and  in  which  he 
was  not  served  with  process,  and  did  not  appear,  and  which  he  did  not  defend, 
although  his  under-sheriff,  as  an  individual,  was  a  party  to  the  replevin  suit. 

The  waters  of  the  Menominee  river,  which  is  the  boundary  between  Michigan  and. 
Wisconsin,  are,  by  section  3  of  the  act  of  congress  of  August  6, 1846,  (9  U.  S. 
St.  at  Large,  57,)  within  the  concurrent  jurisdiction  of  both  Wisconsin  and' 
Michigan. 

Although  there  was  no  general  verdict  of  a  Jury  in  this  case,  and  no  special  verdict 
in  any  form  known  to  the  common  law,  and  no  waiver  in  writing  of  a  jury 
trial,  and  no  such  finding  of  the  court  below  upon  the  facts  as  is  provided  for 
by  section  649  of  the  Revised  Statutes,  this  court,  on  a  written  stipulation  filed' 
in  tliis  court  by  the  parties,  agreeing  upon  the  facts,  reviewed  the  case  on  a- 
writ  of  error,  and  reversed  a  judgment  below  for  the  defendant,  and  directed  a^ 
judgment  for  the  plaintiff,  in  an  action  of  trover. 

In  Error  to  the  Girouit  Court  of  the  United  States  for  the  Eastern. 
District  of  Wisconsin. 
8.  D.  Hastings,  Jr.,  for  plaintiffs  in  error. 

g     L.  S.  Dixon  and  B»  J.  Brown,  for  defendant  in  error. 

?  *  Blatchford,  J.  This  suit  was  brought  in  a  court  of  the  state  of 
Wisconsin,  by  Peter  W.  Geekie,  sheriff  of  Oconto  county,  Wisconsin,, 
and  William  Elass,  citizens  of  Wisconsin,  against  the  Eirby  Carpen- 
ter Company,  an  Illinois  corporation,  and  was  removed  into  the  cir- 
cuit court  of  the  United  States  for  the  eastern  district  of  Wisconsin, 
before  answer.  The  cause  of  action  set  forth  in  the  complaint  was- 
that  the  plaintiff  Klass  was  the  owner  of  certain  saw-logs  lying  in  the 
waters  of  the  Menominee  river,  in  Oconto  county,  Wisconsin;  thai 
in  April,  1876,  the  plaintiff  Geekie,  as  such  sheriff,  levied  on  and  at- 
tached  said  logs  under  a  writ  of  attachment  issued  against  said  Klass 
by  the  circuit  court  of  said  county;  that  the  defendant,  by  its  em- 
ployes, took,  in  Wisconsin,  a  large  quantity  of  saw-logs  from  the 
sheriff,  and  converted  them  to  its  own  use,  to  the  value  of  $8,500; 
and  that  the  sheriff  expended  $940  in  endeavoring  to  safely  keep  the- 
logs  so  wrongfully  taken,  and  as  increased  expense  in  keeping  what 
logs  the  defendant  did  not  succeed  in  taking.  The  claim  made  is  for 
treble  damages,  with  interest.  The  answer  sets  up  that  the  logs  wera 
not  the  property  of  Klass,  but  were  the  property  of  the  defendant; 
that  whatever  the  defendant  did  in  regard  to  the  logs  was  done  under 
a  writ  of  replevin  issued  in  a  suit  brought  by  it,  as  plaintiff,  in  the- 
circuit  court  for  Menominee  county,  Michigan,  to  the  sheriff  of  that- 
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eonnty,  oommanding  him  to  take  said  logs  and  deliver  them  to  it; 
and  that  said  sherifF  took  said  logs  into  his  custody  under  said  writ 
in  said  county  of  Menominee,  in  the  stato  of  Michigan,  and  delivered 
them  to  said  company. 

The  case  was  tried  before  a  jury.  The  record  states  that  the  jury 
"rendered  a  special  verdict  in  answer  to  the  questions  propounded  by 
the  court,  said  questions  and  the  answers  of  the  jury  thereto  being  as 
follows."  There  is  no  other  or  further  special  verdict  than  the  eighth 
questions  and  answers  which*then  follow,  and  there  is  no  general  ver-* 
diet  for  either  party.  Afterwards  the  plaintiffs  moved  the  court  "upon 
the  special  verdict,  **  and  on  "the  records  and  evidence  in  said  cause,  ** 
"for  judgment  in  their  favor  for  $6,791.56,  with  interest  at  the  rate 
of  7  per  cent,  per  annum  from  April  24,  1876,  and  costs.  **  The  de- 
fendant also  moved  for  judgment  in  its  favor  on  the  "special  verdict, ** 
"and  because  in  law  the  plaintiffs  established  no  cause  of  action.'^ 
The  court  ordered  judgment  in  favor  of  the  defendant  and  overruled 
the  motion  of  the  plaintiffs  for  judgment  in  their  favor.  Judgment 
was  rendered  for  the  defendant,  against  the  plaintiffs,  for  $186.02, 
costs.  This  writ  of  error  is  brought  by  the  plaintiffs  to  review  and 
reverse  this  Judgment. 

At  the  trial,  as  appears  by  the  bill  of  exceptions,  the  plaintiffs,  to 
show  title  in  Elass  to  the  logs,  offered  in  evidence  a  tax  deed  from 
the  state  of  Wisconsin  and  Oconto  county  to  one  8.  A.  Coleman, 
dated  and  acknowledged  April  27,  1867,  and  the  certificate  of  its 
record  indorsed  on  it,  showing  that  it  was  recorded  in  the  office  of 
the  register  of  deeds  for  said  county,  on  the  same  day.  The  defend- 
ant objected  to  the  reception  of  the  deed  in  evidence  (1)  because  it 
was  not  in  the  form  prescribed  by  statute;  (2)  because  it  was  not 
executed  and  acknowledged  as  required  by  law;  (3)  because  it  was 
void  upon  its  face.  The  court  reserved  its  rulings  on  said  objections, 
and  received  said  deed  and  certificate  in  evidence  subject  to  said  ob- 
jections. Like  objections  and  a  like  ruling  were  made  in  respect  to 
a  certified  copy  of  the  record  of  said  deed,  showing  the  date  of  its  re- 
cording. The  deed  covered  79  58-100  acres  of  land  in  section  13,  in 
town  83,  of  range  22,  and  120  acres  in  section  14,  in  town  33,  of 
range  22,  being  five  several  tracts,  all  in  Oconto  county.  The  sale 
was  for  $12.20,  which  was  the  amount  of  the  taxes  and  costs  of  sale. 
The  plaintiffs  then  proved  that  Klass  purchased  from  Coleman  the 
timber  standing  on  the  premises  described  in  the  deed;  that  all  the 
logs  in  controversy  were  cut  by  Elass  from  the  premises  during  the 
winter  of  1875  and  1876,  and  put  into  the  river;  that  the  premises 
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remained  vacant  and  unoccupied  during  the  whole  of  the  three  years 

Snext  after  the  recording  of  the  deed;  that  the  logs  were  held  by 

*6eekie,  as  sheriff,  under  a  regular  and* valid  attachment  and  levy; 

and  that  the  company  claimed  to  own  the  logs  and  sought  to  take 

them  from  the  custody  of  Geekie. 

After  the  plaintiffs  had  rested,  the  defendant  offered  to  show  by 
certified  copies  of  the  records  from  Oconto  county  that  the  county 
treasurer  of  that  county,  in  making  the  sale  of  the  lands  on  which 
the  said  tax  deed  to  Coleman  was  based,  added  to  the  amount  of  all 
legal  taxes  and  charges  for  which  each  of  said  tracts  was  liable  to 
be  sold  the  sum  of  five  cents  to  pay  for  a  United  States  revenue  stamp 
to  be  placed  on  the  certificate  issued  to  the  purchaser  on  such  sale; 
that  said  illegal  excess  of  five  cents  was  included  in  the  amount  for 
which  each  one  of  said  tracts  was  sold;  and  that  a  five-cent  United 
States  internal-revenue  stamp  was  affixed  to  each  one  of  said  certificates 
of  sale.  The  plaintiffs  objected  to  the  reception  of  said  evidence  as 
incompetent  and  immaterial,  because  said  tax  deed  was  regular  and 
valid  on  its  face,  and  had  been  recorded  more  than  three  years  before 
the  commencement  of  the  action  and  the  cutting  of  the  timber.  The 
court  reserved  its  ruling  on  said  objection  until  the  elosS  of  the  case, 
and  received  said  testimony  subject  to  said  objection.  It  was  then 
admitted  by  the  plaintiffs  that  the  facts  relative  to  said  sale  were  as 
the  defendant  offered  to  show  them  to  be,  but  not  waiving  their  ob- 
jection to  said  evidence,  or  consenting  to  its  being  received.  The 
defendant  then  gave  evidence  showing  that  it  owned  in  fee-simple,  at 
the  time  the  tax  deed  to  Coleman  was  executed  and  recorded,  the 
premises  from  which  said  timber  was  cut.  After  the  close  of  the  evi- 
dence the  questions  to  be  answered  by  the  jury  were  submitted  to 
them  by  the  court,  and  they  were  answered  by  the  jury.  The  bill  of 
exceptions  states  as  follows: 

**Both  said  plaintiffs  and  said  defendant  filed  motions  for  Judgment  on  the 

pleadings,  records,  and  evidence  in  said  cause,  and,  upon  the  argument  of  said 

counter-motions  and  said  objections  to  testimony  reserved,  the  court  overruled 

said  defendant's  objections  to  the  admissibility  of  said  tax  deed  in  evidence, 

and  said  plaintiffs'  objection  to  said  defendant's  testimony  showing  the  illegal 

^excess  of  five  cents  in  the  amount  for  which  each  of  said  tracts  of  land  was 

*3old  by  said  county  treasurer,  and  overruled  said  plaintiffs*  motion  for  judg- 

*  ment,and  ordered  judgment  for  said  defendant;  to  each  of  whicb^said  rulings 

against  said  plaintiffs,  said  plaintiffs  then  and  there  duly  excepted." 

To  obviate  any  objection  that  this  court  could  not  review  the  judg- 
ment in  this  case  because  there  was  no  general  verdict  of  the  jury, 
and  no  special  verdict  in  any  form  known  to  the  common  law,  and  no 
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waiver  in  writing  of  a  jury  trial,  and  no  such  proceeding  of  the  coart 
below  upon  the  facts  as  is  provided  for  by  section  649  of  the  Bevised 
Statutes,  the  parties  have  filed  in  this  court  a  written  stipulation, 
agreeing  "that  the  facts  appearing  from  the  special  verdict  and  stated 
by  the  bill  of  exceptions  to  have  been  proved,  shall  be  taken  and  con- 
sidered as  the  facts  in  this  case  for  all  purposes,  and  as  fully  as  if 
they  had  been  specifically  found  by  the  circuit  court;"  and  'Hhat  the 
circuit  court  submitted  certain  questions  to  the  jury  by  agreement  of 
the  parties,  and  that  the  other  facts  were  to  be  found  and  stated  as 
shown  by  the  bill  of  exceptions,  and  that  upon  the  whole  case,  as  thus 
shown,  judgment  was  to  be  pronounced  by  the  court  below,  as  they 
should  determine  the  law."  The  ground  upon  which  the  circuit  court 
overruled  the  objection  of  the  plaintiffs  to  the  testimony  on  the  part 
of  the  defendant  to  show  the  illegal  excess  of  five  cents  in  the  amount 
for  which  each  of  the  tracts  of  land  was  sold,  was  that,  in  being  sold 
to  raise  the  five  cents,  the  land  was  sold  for  that  which  was  not  a 
tax;  that  the  amount  assessed  against  the  land  for  a  tax  was  less 
than  the  amount  for  which  it  was  sold;  that,  although  a  tax  was  in- 
cluded in  that  amount,  there  was  also  included  in  it  that  for  which 
the  land  could  not  be  sold ;  and  that  this  fact  deprived  the  officer  of 
the  power  to  sell  and  made  the  tax  deed  void.  The  statute  of  Wis- 
consin applicable  to  this  subject  is  found  in  chapter  138  of  the  Gen- 
eral Laws  of  1861,  §§  5  and  6: 

'*  Sec.  5.  Ko  action  shall  be  commenced  by  the  former  owner  or  owners  of 
any  lands,  or  by  any  person  claiming  under  him  or  them,  to  recover  possession 
of  land  which  has  been  sold  and  conveyed  by  deed  for  non-payment  of  taxes, 
or  to  avoid  such  deed,  unless  such  action  shall  be  commenced  within  three 
years  next  after  the  recording  of  such  deed.  Sec.  6.  The  limitation  for  bring-g 
ing  actions  prescribed  in  the*last  preceding  section  shall  not  apply  •  ♦  ♦• 
where  the  taxes  for  the  non-payment  of  which  the  land  was  sold  and  the  tax 
deed  executed  were  paid  prior  to  the  sale,  or  where  the  land  was  redeemed  from 
the  operations  of  such  sale,  as  provided  by  law,  nor  where  the  land  was  not 
liable  to  taxation." 

The  sole  question  presented  under  these  provisions  is  whether  the 
land  in  this  case  can  be  said  not  to  have  been  sold  for  non-payment 
of  taxes,  because  in  the  $12.20  for  which  it  was  sold  was  included 
25  cents  for  the  five  stamps,  in  addition  to  $11.95  for  taxes  proper* 
It  is  admitted  that  the  land  could  not  properly  be  sold  to  raise  the 
five  cents  as  a  tax,  and  that,  if  the  question  had  been  raised  on  be- 
half of  the  original  owner  of  the  land  in  a  suit  commenced  within 
three  years  next  after  the  recording  of  the  deed  on  the  sale,  he  could 
have  had  relief  against  the  sale;  but  it  is  contended  for  the  plaintiffs 
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in  error  that  the  lapse  of  the  three  years  prevented  the  questioning 
of  the  validity  of  the  deed  because  of  the  irregularity  complained  of. 
We  are  of  opinion  that  the  circuit  court  erred  in  its  construction 
of  the  statute.  The  exceptions  in  section  6  do  not  apply  to  this  case, 
and  the  land  was  sold  for  non-payment  of  taxes,  although  an  im- 
proper item  was  included  in  the  amount  for  which  the  sale  was  had. 
It  matters  not  whether  such  item  was  five  cents  for  a  revenue  stamp, 
or  an  illegal  excess  for  fees,  or  any  other  illegal  excess.  The  statute 
applies  whenever  there  has  been  an  actual  attempt,  however  defect- 
ive in  detail,  to  carry  out  a  proper  exercise  of  the  taxing  power.  As 
against  the  grantee  in  the  tax  deed  the  statute  puts  at  rest  all  objec- 
tions raised,  after  the  time  specified,  against  the  validity  of  the  tax 
proceeding,  from  and  including  the  assessment  of  the  land  to  and 
including  the  execution  of  the  deed.  If  the  deed  is  valid  on  its  face, 
and  purports  to  convey  the  land  on  a  sale  for  the  non-payment  of 
taxes,  it  is,  during  the  three  years,  prima  facie  evidence  of  the  regu- 
larity of  the  tax  proceeding,  and,  after  the  statute  has  run  in  favor  of 
the  grantee,  the  deed  becomes  conclusive  to  the  same  extent.  The 
general  authority  of  the  taxing  officers  and  the  liability  of  the  land 
to  taxation  having  existed,  there  was  no  want  of  authority  to  put  the 
^taxing  power  in  motion.  That  being  so,  the  lapse  of  time  establishes 
^conclusively  the  validity  of  the  tax  and  of  the  sale,  as^against  the 
irregularity  in  question.  There  having  been  jurisdiction,  all  error 
was  conclusively  barred  by  the  statute.  This  construction  is  that 
held  by  the  supreme  court  of  Wisconsin  in  regard  to  this  statute  in 
Oconto  Co.  V.  Jerrard,  46  Wis.  317,  and  MiUedge  v.  Coleman,  47  Wis. 
184;  and  it  is  said,  and  correctly,  in  the  latter  case,  that  that  is  the 
view  which  has  been  uniformly  taken  of  that  statute  by  that  court, 
and  that  to  adopt  a  contrary  view  would  disturb  numerous  titles. 
Such  construction  was,  therefore,  always  a  rule  of  property,  in  respect 
to  land,  in  Wisconsin,  and  is  one  which  this  court  will  follow.  Say- 
dam  V.  WxLliaimonj  24  How.  427.  In  Millcdge  v.  Coleman  the  ille- 
gality alleged  was  the  including  of  five  cents  for  a  United  States 
revenue  stamp  in  the  amount  for  which  the  land  was  sold.  That 
case  was  decided  some  four  months  after  the  decision  in  the  present 
case  was  made  by  the  court  below. 

The  deed  in  question  was  not  open  to  the  other  objections  taken  to 
it  at  the  trial.  One  of  those  objections  was  that  the  deed  was  not 
substantially  in  the  form  prescribed  by  statute,  or  any  equivalent 
form,  and  was  void  upon  its  face.  The  form  is  given  in  chapter  60, 
§  22,  of  the  General  Laws  of  Wisconsin,  of  1859,  and  the  stat- 
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ate  says  that  the  deed  "shall  be  substantially  in  the  following  or  other 
equivalent  form."  There  is  no  doubt  that  the  form  must  be  substan- 
tially pursued,  or  the  deed  will  be  invalid.  Part  of  the  form  is  a  re- 
cital that  the  purchaser  or  his  assignee  has  deposited  a  certificate, 
whereby  it  appears  that  certain  lands,  describing  them,  were,  for  the 
non-payment  of  taxes,  sold  by  the  officer  named  at  public  auction,  at 
a  place  and  time  named,  to  the  said  purchaser,  for  a  sum  named, 
"in  the  whole,  which  sum  was  the  amount  of  taxes  assessed  and  due 
and  unpaid**  on  said  tracts  of  land,  etc.  The  deed  in  the  present 
case  recites  that  "S.  A.  Coleman,  assignee  of  Oconto  county,"  has 
deposited  five  certificates,  whereby  it  appears  that  five  certain  parcels 
of  land,  describing  them,  three  containing  40  acres  each,  each  sold 
for  $2.43,  one  containing  39  58-100  acres,  sold  for  $2.43,  and  one 
containing  40  acres,  sold  for  $2.48,  were,  for  the  non-payment  of 
taxes,  sold  by  the  officer  named,  at  public  auction,  at  a  place  and  time 
named,  "to  the  said  Oconto  county,  and  by  its  treasurer  assigned  toS 
8.  A.  Coleman,  for  the  sum  of  $12.20,  in*the  whole,  which  sum  was* 
the  amount  of  taxes  assessed  and  due  and  unpaid"  on  said  tracts  of 
land,  etc. 

The  objection  made  is  that  the  recital  is  not  that  the  lands  were 
sold  for  so  much  in  the  whole,  but  that  they  were  sold  "to  the  said 
Oconto  county,  and  by  its  treasurer  assigned  to  S.  A.  Coleman,"  for 
80  much  in  the  whole ;  that  the  words,  "the  sum  of,"  in  the  recital, 
relate  to  the  word  "assigned;"  that  the  meaning  is  that  the  lands 
were  assigned  to  Coleman  for  the  $12.20  in  the  whole,  or  were  sold 
and  assigned  for  that  sum  in  the  whole,  and  not  that  they  were  sold 
for  that  sum  in  the  whole.  The  circuit  court  held  that  it  clearly 
enough  appeared,  taking  the  whole  deed  together,  for  what  sum  in 
dollars  and  cents  the  land  was  sold  in  the  whole,  as  required  by  the 
statute;  and  that,  taking  the  statement  as  to  the  $12.20  with  the 
preceding  statement  as  to  the  sum  for  which  each  parcel  of  land  sold, 
the  inference  was  irresistible  that  the  $12.20  was  the  amount  for 
which  the  land  was  sold  in  the  whole,  for  the  non-payment  of  taxes. 
We  think  this  view  was  correct.  A  like  construction  wbr  given  to 
a  recital  in  the  same  language,  by  the  supreme  court  of  Wisconsin,  in 
Milledge  v.  Coleman^  vhi  supra.  It  is  manifest  that  the  words,  "and 
by  its  treasurer  assigned  to  8.  A.  Coleman,"  are  to  be  read  as  if  they 
were  in  a  parenthesis.  In  connection  with  the  prior  words,  "Whereas, 
8.  A.  Coleman,  assignee  of  Oconto  county,  has  deposited,"  etc.,  they 
are  put  in  to  indicate  that  Oconto  county  was  the  purchaser,  and 
v.l— 21 
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Coleman  was  its  assignee  of  the  purchase  by  assignment  from  the 
treasurer  of  the  county.  Everything  required  by  the  statute  as  to 
form  is  found  in  the  deed,  with  added  facts  as  to  the  assignment. 

The  objection  as  to  the  form  of  the  acknowledgment  of  the  deed 
does  not  seem  to  be  insisted  on  by  the  defendant  in  error.  We  think 
the  circuit  court  was  correct  in  its  ruling  that  the  acknowledgment 
was  in  proper  form.  The  same  form  was  upheld  as  proper  by  the 
supreme  court  of  Wisconsin  in  M'dUdge  v.  Coleman^  uhi  supra. 

The  defendant  offered  in  evidence  at  the  trial  a  copy  of  a  judgment 
in  an  action  in  the  circuit  court  for  the  county  of  Menominee,  Mich- 
Soigan,  in  which  the  Eirby  Carpenter  Company  "was  plaintiff,  and  the 
*  Menominee  Biver  Manufacturing* Company,  Charles  J.  Ellis,  and 
Millard  F.  Powers  were  defendants,  in  which  action  a  writ  of  replevin 
was  issued  to  the  sheriff  of  said  county,  commanding  him  to  forth- 
with take  into  his  custody  the  goods  and  chattels  therein  mentioned, 
which  were  the  logs  in  controversy,  and  deliver  them  to  said  Elirby 
Carpenter  Company,  which  action  was  commenced  on  the  thirty-first 
day  of  May,  1876,  and  process  therein  served  on  said  parties  therein 
named  as  defendants  on  said  day,  and  in  which  action  judgment  was 
entered  as  by  default  against  the  defendants  therein  named  on  the 
twenty-fourth  day  of  September,  1878,  adjudging  the  title  to  said  logs 
to  be  in  said  Eirby  Carpenter  Company."  The  plaintiffs  objected  to 
the  admission  of  said  record  in  evidence  as  incompetent  and  imma- 
terial, "because  neither  of  the  plaintiffs  in  this  action  were  parties  to 
said  action."  The  court  reserved  its  ruling  upon  said  objection  and 
received  said  testimony  subject  to  said  objection.  The  record  does 
not  show  that  the  objection  was  afterwards  either  overruled  or  sus- 
tained. As  the  court  held  that  Coleman  acquired  no  title  under  the 
tax  deed,  it  was  unnecessary  for  it  to  make  any  ruling  as  to  the  effect 
of  the  judgment  in  the  replevin  suit.  But  under  the  stipulation  so 
made  in  this  court  the  question  is  here  to  be  passed  upon. 

The  bill  of  exceptions  states  that  the  defendant  showed  that  the 
Millard  F.  Powers  named  as  one  of  the  defendants  in  said  replevin 
suit  was  the  under-sheriff  of  Oconto  county;  that  process  in  said  suit 
was  served  on  said  Powers  on  an  island  in  the  Menominee  river,  near 
its  mouth,  on  the  Michigan  side  of  the  main  channel  of  said  river, 
near  the  head  of  which  island  are  situated  what  are  called  the  divid- 
ing piers ;  and  that  at  the  time  of  the  service  of  said  process  upon 
said  Powers  he  was  on  said  island  assisting  the  plaintiff  Geekie  in 
his  endeavors  to  retain  said  logs  under  said  writ  of  attachment  undex 
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whioh  they  were  leyied  on  by  said  Powers;  that  all  of  said  logs  that 
were  taken  from  said  plaintiffs,  after  the  issuing  of  said  writ  of  replevin, 
were  taken  by  said  sheriff  and  his  posse,  aoting  under  the  authority 
of  said  writ;  that  not  to  exceed  20  of  said  logs  came  to  the  possession 
of  said  defendant  before  the  issuing  of  said  writ  of  replevin;  and  that 
the  point  in  said  Menominee  river  at  which  said  dividing  piers  ar< 
located,  and  at  which*said  defendant  took  from  said  Geekie  said  logs,^ 
was  on  the  Michigan  side  of  the  main  channel  of  said  river. 

The  bill  of  exceptions  states  that  the  plaintiffs  showed  that  Geekie* 
by  and  through  Powers,  his  under-sheriff,  levied  on  said  logs  on  April 
24,  1876,  in  the  Menominee  river,  about  one  mile  above  said  piers; 
that  the  piers  were  managed  and  controlled  by  the  Menominee  Biver 
Manufacturing  Company,  a  corporation;  that  Powers,  after  making 
the  levy,  remained  in  charge  of  the  logs  for  some  days,  and  then 
turned  the  writ  over  to  Geekie,  the  sheriff,  on  or  about  May  9, 1876, 
it  not  being  shown  on  the  trial  that  the  defendant  had  notice  of  that 
fact;  that  the  defendant  claimed  to  own  said  logs  and  sought  to  take 
them  from  the  custody  of  said  sheriff,  as  they  passed  through  said 
dividing  piers;  that  from  the  time  they  commenced  running  through 
said  piers  until  they  had  all  passed  through,  said  Geekie,  and  others 
acting  for  and  under  him,  and  parties  acting  for  and  under  the  direc- 
tion of  the  defendant,  were  struggling  with  each  other  for  the  posses- 
sion  of  the  logs ;  that  the  Menominee  river  runs  between  the  states  of 
Michigan  and  Wisconsin;  that  when  said  logs  were  levied  upon  by 
said  sheriff  they  were  in  a  bend  in  said  river  and  on  the  Wisconsin 
side  of  the  channel;  and  that  the  expense  of  executing  said  writ  of 
attachment  by  said  sheriff,  if  he  had  not  been  interfered  with  by  said 
defendant,  would  have  been  not  more  than  $240. 

The  questions  and  answers  forming  the  so-called  special  verdict 
were  as  follows : 

**{1)  Did  the  defendant  take,  or  cause  to  be  taken,  from  the  possession  of 
the  plaintiffs,  and  convert  to  its  own  use,  the  logs  in  question,  or  any  part 
thereof?  Atmoer,  Yes.  (2)  If  you  answer  the  preceding  question  in  the 
affirmative,  then  when  were  said  logs  so  taken  from  the  possession  of  the 
plaintiffs?  A.  On  the  twenty-fourth  day  of  April,  1876.  (8)  What  quantity 
of  logs,  if  any,  were  so  taken  and  converted  to  its  own  use  by  the  defendant? 
A.  1,040,288  feet.  (4)  What  was  the  value  of  the  logs  so  taken  and  appro- 
priated by  the  defendant?  A,  Six  dollars  per  thousand  feet.  *  *  *  (6) 
What  was  the  amount  of  expenses  necessarily  incurred  and  paid  by  the  plain- 
tiff Geekie  in  endeavoring  to  retain  possession  of  said  logs  ?  A.  •588.14.  (7)8 
What  number  of  days  was  the  plaintiff  €(eekie*necessarily  engaged  in  endeav-? 
Giing  to  keep  possession  of  said  logs»  and  what  was  the  value  of  his  senrioe* 


Digitized  by 


Google 


8S4  SUPfiXMB  CX>UBT  ABPOSmU 

per  daj?  A.  Forty-nine  days,  at  three  dollars  per  daj,  tUT.  (8)  What  num- 
ber of  days  was  VL  F.  Powers  necessarily  engaged  in  attempting  to  keep  pos- 
session of  said  logs,  and  what  was  the  value  of  his  services  per  day?  A.  Fif- 
teen days,  at  three  dollars  per  day,  $45/* 

It  is  contended  for  the  defendant  in  error  that  Geekie  was  oon- 
oluded  by  the  judgment  in  the  replevin  sait,  and  that,  although  he 
was  not  a  party  to  it,  the  judgment  against  Powers,  his  under-sheriff, 
bound  him.  But  it  clearly  appears,  from  the  foregoing  facts,  that 
Powers  did  not  have  possession  of  the  logs  when  the  replevin  suit  was 
commenced,  and  that  Geekie  did.  Powers  was  sued  as  an  individual. 
Geekie  was  not  served  with  process  in  the  suit,  nor  did  he  appear  in 
it  or  defend  it;  and,  so  far  as  appears,  no  defense  was  made  to  it. 

It  is  further  contended  for  the  defendant  in  error  that  the  conver- 
sion by  the  defendant  took  place  in  Michigan,  and  not  in  Wisconsin, 
as  alleged  in  the  complaint,  because  it  is  shown  that  the  place  where 
the  defendant  took  the  logs  from  Geekie  was  on  the  Michigan  side  of 
the  main  channel  of  the  river.  This  is  not  equivalent  to  a  finding 
that  the  taking  was  wholly  or  exclusively  in  Michigan,  so  as  to  make, 
as  against  Geekie,  a  taking  at  a  place  where  the  lien  of  the  attach- 
ment did  not  exist.  But,  aside  from  this,  the  Menominee  river  being, 
as  found,  the  boundary  between  Michigan  and  Wisconsin  at  the  loau 
in  quo,  Wisconsin  has,  by  section  3  of  the  act  of  congress  of  August 
6,  1846,  (9  U.  S.  St.  at  Large,  57,)  concurrent  jurisdiction  w^tH 
Michigan  over  the  waters  of  the  Menominee  river. 

Elass  having  the  general  property  in  the  logs,  and  Geekie  a  specia« 
property  in  them,  and  the  logs  having  been  taken  by  the  defendant 
from  the  possession  of  Geekie,  who  held  them  as  sheriff,  under  the 
attachment  against  Elass,  it  was  proper  for  both  to  join  in  the  suit. 
The  damages  found  to  have  been  sustained  by  each  may  be  added  to- 
gether and  awarded  to  them  as  plaintiffs.  The  damages  to  Elass  are 
the  value  of  the  logs,  1,040,238  feet  at  $6  per  thousand  feet,  being 
§$6,241.42.  The  damages  to  Geekie  are  the  $538.14  expenses,  less 
*  the  $240,*being  $298.14,  extra  expenses,  and  the  $147  and  the  $45. 
The  sum  of  the  whole  to  Elass  and  Geekie  is  $6,731.56.  The  date 
of  the  conversion,  found  by  the  jury,  was  April  24,  1876.  There  ap- 
pears to  be  some  confusion  in  the  record.  It  is  stated  that  the  re- 
plevin suit  was  commenced  May  31, 1876;  that  all  of  the  logs  which 
were  taken  from  the  plaintiffs  after  the  issuing  of  the  writ  of  replevin 
were  taken  by  the  sheriff  under  that  writ;  and  that  not  to  exceed  20 
of  such  logs  came  to  the  possession  of  the  defendant  before  the  issu- 
ing of  said  writ.    Tet  the  jury  found  that  the  defendant  took  all  the 
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logs  or  oansed  them  to  be  taken  from  the  possession  of  the  plaintiflFsy 
and  converted  them  to  its  own  nse,  on  the  twenty-fourth  of  April, 
1876.  Bat  the  attachment  levy  was  made  on  the  twenty-fourth  of 
April  by  Powers,  and  the  record  states  that  he  remained  in  charge  of 
the  logs  for  some  days,  and  turned  the  writ  over  to  Geekie  on  May 
9th.  The  bill  of  exceptions  states,  however,  that  there  was  other  evi- 
dence tending  to  show  the  time  of  the  conversion  of  the  logs  by  the 
defendant,  and  the  manner  in  which  the  defendant  and  the  sheriff  of 
Menominee  county  took  possession  of  them.  On  the  whole,  we  think, 
that  as  to  the  damages  to  Elass  interest  should  be  given  from  the 
twenty-fourth  of  April,  1876,  the  date  of  conversion  found  by  the 
jury,  and  as  to  those  to  Geekie,  interest  should  be  given  from  the 
bringing  of  this  suit,  November  21,  1876. 

The  judgment  of  the  circuit  court  is  reversed,  with  costs,  and  the 
case  is  remanded  to  that  court,  with  directions  to  it  to  enter  a  judg- 
ment for  the  plaintiffs  for  $6,731.56,  with  lawful  interest  on  $6,241.42 
thereof  from  April  24,  1876,  and  with  lawful  interest  on  $490.14 
thereof  from  November  21,  1876,  with  costs. 


(106  U.  8.  872)  _,  _ ,_, 

Fink  v.  0  NeUm 

(December  11, 1882.) 

ExBCunoN— ExsHFTioNS— Statb  Statutbs. 

Wliile  United  States  courts  adopt  and  conform  to  state  process  and  proceedings,  as 
a  general  rule,  yet  they  have  authority  from  time  to  time  to  alter  the  process  in 
ciYil  actions  in  such  manner  as  they  may  deem  expedient,  and  to  make  addi- 
tions thereto  and  to  enlarge  the  effect  and  operation  of  the  process. 

The  courts  of  the  United  States  can  neither  adopt  nor  recognize  any  form  of  exe- 
cution, or  give  any  effect  to  it,  except  such  as  was  at  the  time  of  the  passage  of 
the  act  of  congress,  or  had  subsequently  become  at  the  time  of  its  adoption, 
a  writ  authorized  by  the  laws  of  the  state. 

Exemptions  from  levy  and  sale  under  executions  apply  equaUy  to  executions  on 
Judgments  in  favor  of  the  United  States  as  to  those  in  favor  of  private  parties. 

A  state  statute  exempting  homesteads  from  levy  and  sale  on  execution,  in  force  at 
the  time  the  adoption  of  section  916  of  the  Revised  Statutes,  and  remaining 
continuously  in  force  from  that  time,  becomes  a  law  of  the  United  States 
within  that  state,  and  applies  to  executions  issued  upon  judgments  in  civil 
causes  recovered  in  their  courts  in  their  own  name  and  behalf,  equally  with 
judgments  rendered  in  favor  of  private  parties. 

In  case  of  executions  on  judgments  in  civil  actions,  the  United  States  are  subject 
to  the  same  exemptions  as  apply  to  private  persons  by  the  law  of  the  state  in 
which  the  property  levied  on  Is  found. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Wisconsin. 

Asst.  Atty.  Oen.  Maury,  for  appellant. 

No  counsel  for  appellee. 

Matthews,  J.  This  is  a  bill  in  equity  filed  by  the  appellee  pray- 
ing for  a  perpetual  injunction  to  restrain  the  appellant,  then  United 
States  marshal  for  the  district,  from  further  proceeding  under  a  ^. /a., 
issued  upon  a  judgment  rendered  in  favor  of  the  United  States  in  the 
district  court  for  the  eastern  district  of  Wisconsin,  against  the  ap- 
pellee and  others,  and  which  had  been  levied  on  real  estate  alleged 
to  be  the  homestead  of  the  appellee,  and  exempt  under  the  laws  of 
that  state  from  sale  on  execution.  The  premises  levied  on  are  de- 
scribed in  the  bill  as  40  acres  of  land,  with  a  dwelling-house  and  ap- 
purtenances thereon,  occupied  by  the  appellee  as  a  residence  for  him- 
self and  family,  consisting  of  his  wife  and  seven  children,  the  same 
being  used  for  agricultural  purposes,  not  included  in  any  town,  city, 
or  village  plat,  and  alleged  to  be  of  the  value  of  $6,000  and  upwards ; 
and  it  is  averred  that  the  cause  of  action  upon  which  the  judgment 
was  rendered  was  not  for  any  debt  or  liability  contracted  prior  to 
January  1,  1849.  To  this  bill  there  was  filed  a  general  demurrer, 
for  want  of  equity,  which  being  overruled,  and  the  appellant  declin- 
ing to  answer  or  plead,  a  decree  was  rendered  granting  the  relief 
prayed  for,  from  which  this  appeal  is  prosecuted.  The  provision  of 
the  statute  of  Wisconsin  on  the  subject  of  homestead  exemptions,  the 
benefit  of  which  was  secured  to  the  appellee  by  the  decree  appealed 
from,  is  as  follows : 

"A  homestead  to  be  selected  by  the  owner  thereof,  consisting,  when  not  In- 
cluded In  any  village  or  city,  of  any  quantity  of  land,  not  exceeding  40  acres, 
used  for  agricultural  purposes,  and  when  included  in  any  city  or  village,  of  a 
quantity  of  land  not  exceeding  one-fourth  of  an  acre,  and  the  dwelling-house 
thereon  and  its  appurtenances,  owned  and  occupied  by  any  resident  of  this 
gstate,  shall  be  exempt  from  seizure  or  sale  on  execution,  from  the  lien  of 
f  every^judgment,  and  from  liability  in  any  form  for  the  debts  of  such  owner, 
except  laborers',  mechanics',  and  purchase-money  liens,  and  mortgages  law- 
fully executed,  and  taxes  lawfully  assessed,  and  except  as  otherwise  specially 
gprovided  in  these  statutes,"  etc.    Rev.  St  Wis.  1878,  p.  783,  c.  130,  g  2983. 

•  'This  statutory  provision  was  enacted  in  express  compliance  with 
a  constitutional  injunction,  wherein  it  was  declared,  in  the  seven- 
teenth section  of  the  bill  of  rights,  that  "the  privilege  of  the  debtor 
to  enjoy  the  necessary  comforts  of  life  shall  be  recognized  by  whole- 
some laws."  Phelps  v.  Rooney,  9  Wis.  70-83.  And  it  has  been  the 
constant  policy  of  the  state  in  this  legislation,  as  construed  by  many 
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dedsionB  of  its  sapieme  ooort^  to  favor  by  liberal  interpretationB  the 
exemptions  in  favor  of  the  debtor.  *For  it  cannot  be  denied,"  says 
tbatoonrt  in  Hansons.  Edgar,  84  Wis.  658-657,  "that  in  all  the  en- 
aotments  found  in  our  statute  books  in  regard  to  homestead  ezemp* 
tion,  the  most  sedulous  oare  is  manifest  to  secure  the  homestead  to 
the  debtor  and  to  his  wife  and  family  against  all  debts  not  expressly 
oharged  upon  it." 

We  have  found  no  case  in  which  the  question  has  been  raised,  or 
where  there  has  been  any  expression  of  judicial  opinion,  whether  the 
exemption  would  prevail  or  not,  as  to  judgments  in  favor  of  the  state; 
but  we  do  not  doubt,  from  the  language  of  the  constitutional  and 
statutory  provisions,  and  the  rules  of  construction  followed  in  other 
cases,  that  it  would  be  held  by  its  courts,  if  the  question  should  be 
directly  made,  that  the  state,  except  as  to  taxes,  which  are  expressly 
excepted,  would  be  bound  by  the  exemption. 

In  the  case  of  Doe  v.  Deavorg,  11  Ga.  79,  it  was  decided  by  the 
supreme  court  of  Georgia,  in  1852,  that  the  state  was  bound  by 
acts  of  the  legislature  exempting  certain  articles  of  personal  prop« 
erty  from  levy  and  sale  for  debts,  for  the  benefit  of  the  wife  and 
children  of  the  debtor,  so  that  they  could  not  be  seized  and  sold  under 
execution  for  the  payment  of  taxes.    The  court  said,  page  89 : 

**  These  laws  are  founded  in  a  humane  regard  to  the  women  and  children  of 
ftoiilies.  The  preamble  to  the  act  of  1822  annouuces  the  grounds  on  which 
the  legislature  acted.  '  Whereas/  (is  its  language,) '  it  does  not  comport  with 
Justice  and  expediency  to  deprive  innocent  and  helpless  women  and  children 
of  the  means  of  subsistence,  be  it  therefore  enacted,'  etc  *  *  *  In  ourS 
judgment,  the  state^fkUs  within  the  operation  of  a  public  law,  passed  for  the* 
benefit  of  the  poor,  and  the  state  is  within  the  policy  of  our  own  legislation 
upon  this  subject-matter/' 

Mr.  Thompson,  in  his  Treatise  on  Homesteads  and  Exemptions, 
(section  886,)  says : 

**In  many  of  the  states  this  question  is  determined  by  the  express  provis- 
ions of  statutes,  which  declare,  in  various  terms,  that  nothing  shall  be  exempt 
from  execution  where  the  debt  other  than  public  taxes,  is  due  the  state;  or 
where  the  debt  is  for  public  taxes  legally  assessed  upon  the  homestead  or  other 
property;  or  where  the  demand  is  for  a  public  wrong  committed,  punished  by 
fine.  But  where  the  question  has  arisen,  in  the  silence  of  statutes,  the  high- 
est courts  of  the  states,  with  two  exceptions,  have  held  otherwise.** 

The  case  of  Com.  v.  Cook,  8  Bush,  220,  which  is  one  of  the  ex- 
ceptions referred  to,  is  shown,  however,  to  have  been  materially 
qualified  by  the  decision  in  Com.  V.  Lay,  12  Bush,  288.  That  of 
Brooke  v.  State,  54  Ga.  86,  turned  on  the  point  that  the  exemption 
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claimed  operated  retrospectively,  and  was  disallowed  on  the  anthoritjr 
of  Gunn  y.  Barry,  15  Wall.  610.  So  that  in  point  of  fact  the  de- 
cisions of  state  courts  upon  the  point  are  practically  unanimous. 

It  is  said,  however,  that  the  laws  of  the  state  creating  these  exemp- 
tions are  not  laws  for  the  United  States;  and  this  is  certainly  true, 
unless  they  have  been  made  such  by  congress  itself.  This  has  not 
been  an  open  question  in  this  court  since  the  decision  in  the  cases  of 
Wayman  v.  Southa/rd,  10  Wheat.  1,  and  of  the  17. 8.  BankY.  Halstead^ 
10  Wheat.  51.  Mr  Justice  Thompson,  delivering  the  opinion  of  the 
court  in  the  latter  case,  said : 

^An  officer  of  the  United  States  cannot,  in  the  discharge  of  his  duty,  be 
governed  and  controlled  by  state  laws,  any  further  than  such  laws  have  been 
adopted  and  sanctioned  by  the  legislative  authority  of  the  United  States. 
And  he  does  not,  in  such  case,  act  under  the  authority  of  the  state  law,  but 
under  that  of  the  United  States,  which  adopts  such  law.  An  execution  is  the 
fruit  and  end  of  the  suit,  and  is  very  aptly  called  the  life  of  the  law.  The  suit 
does  not  terminate  with  the  judgment ;  and  all  proceedings  on  the  execution 
^are  proceedings  in  the  salt,"  etc. 

•  In  Wayman  v.  Southard,  10  Wheat.  49,  Chief** Justice  Marshall  had 
said  that  the  proposition  was  "one  of  those  political  axioms,  an  at- 
tempt to  demonstrate  which  would  be  a  waste  of  argument  not  to  be 
excused.** 

The  question  therefore  is,  whether  the  United  States,  by  an  appro- 
priate legislative  act,  has  adopted  the  laws  of  Wisconsin  exempting 
homesteads  from  execution,  and,  if  at  all,  whether  they  apply  in 
cases  of  executions  upon  judgments  in  favor  of  the  United  States, 

Section  916,  Bev.  St.,  is  as  follows : 

*^  The  party  recovering  a  judgment  In  any  common-law  cause  in  any  circuit 
or  district  court,  shall  be  entitled  to  similar  remedies  upon  the  same,  by  exe- 
cution or  otherwise,  to  reach  the  property  of  the  judgment  debtor,  as  are  now 
provided  in  like  causes  by  the  laws  of  the  state  in  which  such  court  is  held, 
or  by  any  such  laws  hereafter  enacted  which  may  be  adopted  by  general  rules 
of  such  circuit  or  district  courts  ;  and  such  courts  may,  from  time  to  time,  by 
general  rules,  adopt  such  state  laws  as  may  hereafter  be  in  force  in  such  state 
in  relation  to  remedies  upon  judgments  as  aforesaid,  by  execution  or  other- 
wise.** 

This  provision,  in  its  present  form,  has  been  in  force  since  June  1, 
1872,  and  is  part  of  the  sixth  section  of  the  act  ''to  further  the  admin- 
istration of  justice,**  approved  on  that  date.  17  St.  at  Large,  196. 
It  is  the  result  of  a  policy  that  originated  with  the  organization  of 
our  judicial  system.  The  fourteenth  section  of  the  judiciary  act  of 
1789  (1  St.  at  Large,  81)  provided  that  the  courts  of  the  United 
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Etates  should  have  "power  to  issue  writs  of  scire  facias,  habeas  corpus, 
and  all  other  writs  not  specially  provided  for  by  statute,  which  may 
be  necessary  for  the  exercise  of  their  respective  jurisdictions,  and 
agreeable  to  the  principles  and  usages  of  law;"  and  this  was  held  to 
embrace  executions  upon  judgments.  Wayman  v.  Southard,  10  Wheat. 
1.  But  simultaneously  with  the  judiciary  act,  September  29,  1789, 
was  passed  the  first  "Act  to  regulate  processes  in  the  courts  of  the 
United  States,"  in  which  it  was  enacted  "that  until  further  provision 
shall  be  made,  and  except  where  by  this  act  or  other  statutes  of  the 
United  States  is  otherwise  provided,  the  forms  of  writs  and  execu- 
tions, except  their  style  and  mode  of  process  and  rates  of  fees,  except 
fees  to  judges  in  the  circuit  and  district  courts  in  suits  at  commonS 
law,  shall  be  the  same  in  each  state*respectively  as  are  now  used  or* 
allowed  in  the  supreme  courts  of  the  same."  This  act  was  tempo- 
rary, and  expired  by  its  own  limitation  at  the  end  of  the  next  session 
of  congress.  The  act  of  May  8,  1792,  provided  that  the  forms  of 
writs,  executions,  and  other  process,  and  the  forms  and  modes  of  pro- 
ceeding in  suits  at  common  law,  should  continue  to  be  the  same  as 
authorized  by  the  act  of  1789,  "subject,  however,  to  such  alterations 
and  additions  as  the  said  courts  respectively  shall  in  their  discretion 
deem  expedient,  or  to  such  regulations  as  the  supreme  court  shall 
think  proper,  from  time  to  time,  by  rule  to  prescribe  to  any  circuit  or 
district  court  concerning  the  same."  1  St.  at  Large,  275.  This  leg- 
islation came  under  review  in  this  court  in  the  cases  of  Wayman  v. 
Southard  and  U.  S.  Bank  v.  Halstead,  in  the  latter  of  which  it  is 
said,  (10  Wheat.  60:) 

•*  The  general  policy  of  all  the  laws  on  this  subject  is  very  apparent.  It  was 
intended  to  adopt  and  conform  to  the  state  process  and  proceedings  as  the 
general  rule,  but  under  such  guards  and  checks  as  might  be  necessary  to  insure 
the  due  exercise  of  the  powers  of  the  courts  of  the  United  States.  They  have 
authority,  therefore,  from  time  to  time,  to  alter  the  process  in  such  manner  as 
they  shall  deem  expedient,  and  likewise  to  make  additions  thereto,  which  nec- 
essarily implies  a  power  to  enlarge  the  effect  and  operation  of  the  process." 

This  discretionary  power  in  the  courts  of  the  United  States  was 
restricted  by  the  act  of  May  19,  1828,  (4  St.  at  Large,  278,)  so  that 
thereafter  writs  of  execution  and  other  final  process  issued  on  judg- 
ments rendered  in  any  of  the  courts  of  the  United  States,  and  the 
proceedings  thereupon,  should  be  the  same,  except  their  style,  in  each 
state  respectively,  as  were  then  used  in  the  courts  of  such  state: 
provided,  however,  that  it  should  be  in  the  power  of  the  courts,  if 
they  saw  fit  in  their  discretion,  by  rule  of  court,  so  far  to  alter  final 
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process  in  said  courts  as  to  conform  the  same  to  any  change  which 
might  be  adopted  by  the  legislatures  of  the  respective  states  for  the 
ertate  courts.  It  will  be  seen  from  this  provision  that  it  was  there* 
after  prohibited  to  the  courts  of  the  United  States  either  to  adopt  or 
Srecognize  any  form  of  execution,  or  give  any  effect  to  it,  except  such 
•  as  was,  at  the  time  of  the  passage  of  the  act,  or  had*  subsequently 
become  at  the  time  of  their  adoption,  a  writ  authorized  by  the  laws 
of  the  state.  The  same  provision  has  ever  since  been  continued  in 
force,  and  is  now  embodied  in  section  916  of  the  Bevised  Statutes, 
already  quoted. 

In  Beers  v.  Haiighton,  9  Pet.  329,  which  was  governed  by  the  act 
of  1828,  it  was  held  that  "the  words, '  the  proceedings  on  the  writs  of 
execution  and  other  final  process,'  must,  from  their  very  import,  be 
construed  to  include  all  the  laws  which  regulate  the  rights,  duties, 
and  conduct  of  officers  in  the  service  of  such  process,  according  to 
its  exigency,  upon  the  person  or  property  of  the  execution  debtor, 
and  also  all  the  exemptions  from  arrest  or  imprisonment  under  such 
process  created  by  those  laws." 

It  is  further  to  be  observed  that  no  distinction  is  made,  in  any  of 
these  statutes  on  the  subject,  between  executions  on  judgments  in 
favor  of  private  parties  and  on  those  in  favor  of  the  United  States. 
And  as  there  is  no  provision  as  to  the  effect  of  executions  at  all, 
except  as  contained  in  this  legislation,  it  follows  necessarily  that  the 
exemptions  from  levy  and  sale,  under  executions  of  one  class,  apply 
equally  to  all,  including  those  on  judgments  recovered  by  the  United 
States.  The  general  power  to  issue  process,  originally  conferred  by 
section  14  of  the  judiciary  act  of  1789,  which  now  appears  as  section 
716,  Rev.  St.,  as  being  in  pari  materia  with  that  contained  in  section 
916,  must  be  construed  as  subject  to  the  same  limitations,  especially 
as  the  general  power  is  confined  in  express  terms  to  writs  not  specif- 
ically provided  for  by  statute,  and  hence,  ex  vi  termini,  embraces 
none  included  in  the  subsequent  section.  Besides,  as  was  said  by 
Chief  Justice  Marshall,  in  Wayman  v.  Southard,  10  Wheat.  1-24, 
^'this  section  provides  singly  for  issuing  the  writ,  and  prescribes  no 
rule  for  the  conduct  of  the  officer  while  obeying  its  mandate." 

As  the  statute  of  Wisconsin,  exempting  homesteads  from  levy  and 
€ale  upon  executions,  was  in  force  at  the  time  the  act  of  congress  of 
June  1, 1872,  took  effect,  and  has  remained  so  continuously  from  that 
time,  it  also  follows  that  the  exemption  has  thereby  become  a  law  of 
ihe  United  States  within  that  state,  and  applies  to  executions  issued 
upon  judgments  in  civil  causes  recovered  in  their  courts  in  their  owq 
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^name  and  behalf,  equally  with  those  upon  judgments  rendered  in* 
favor  of  private  parties.  Laws  of  Wis.  1848,  pp.  40-41 ;  Rev.  St.  Wis. 
1871,  §  23,  p.  1548.  This  conclusion  cannot  be  avoided  by  the  con* 
sideration  which  has  been  urged  upon  us,  that  the  process  acts  do  noi 
limit  the  sovereign  rights  of  the  United  States,  upon  the  principle 
that  the  sovereign  is  not  bound  by  such  laws,  unless  he  is  expressly 
named.  These  laws  are  the  expression  of  the  sovereign  will  on  the 
subject,  and  are  conclusive  upon  the  judicial  and  executive  officers  to 
whom  they  are  addressed;  and  as  they  forbid  the  issue  of  an  execu- 
tion in  every  case,  except  subject  to  the  limitations  which  they  men- 
tion, and  as  there  is  no  authority  to  issue  an  execution  in  any  case 
whatever,  except  as  conferred  by  them,  the  sovereign  right  invoked  is 
left  without  the  means  of  vindication.  The  United  States  cannot 
enforce  the  collection  of  a  debt  from  an  unwilling  debtor  except  by 
judicial  process.  They  must  bring  a  suit  and  obtain  a  judgment. 
To  reap  the  fruit  of  that  judgment  they  must  cause  an  execution  to 
issue.  The  courts  have  no  inherent  authority  to  take  any  one  of 
these  steps,  except  as  it  may  have  been  conferred  by  the  legislative 
department,  for  they  can  exercise  no  jurisdiction  except  as  the  law 
confers  and  limits  it.  And  if  the  laws  in  question  do  not  permit  an 
execution  to  issue  upon  a  judgment  in  favor  of  the  United  States,  ex- 
cept subject  to  the  exemptions  which  apply  to  citizens,  there  are  no 
others  which  confer  authority  to  issue  any  execution  at  all.  For,  as 
was  said  by  Mr.  Justice  Daniel,  in  Cary  v.  Curtis,  3  How.  236-245, 
"the  courts  of  the  United  States  are  all  limited  in  their  nature  and 
constitution,  and  have  not  the  powers  inherent  in  courts  existing  by 
prescription  or  by  the  common  law."  This  objection  is  also  met  ex- 
pressly by  the  decision  of  this  court  in  the  case  of  U.  S.  v.  Knight^  14 
Pet.  301.  It  was  there  decided  that  the  act  of  May  19,  1828,  gives 
the  debtors  imprisoned  under  executions  from  the  courts  of  the  United 
States,  at  the  suit  of  the  United  States,  the  privilege  of  jail  limits  in 
the  several  states,  as  they  were  fixed  by  the  laws  of  the  several  states 
at  the  date  of  that  act.  It  was  there  objected,  as  here,  that  the  pro-S 
vision  of  the  statute  did  not^embrace  executions  issued  on  judgments* 
rendered  in  favor  of  the  United  States,  upon  the  ground  that  the 
United  States  are  never  to  be  considered  as  embraced  in  any  statute 
unless  expressly  named.  Mr.  Justice  Babboub  delivered  the  opinion 
of  the  court,  and  said : 

^'The  words  of  this  section  being  'that  writs  of  execution  and  other  final 
process  issued  on  judgments  and  decrees  rendered  in  any  of  the  courts  of  the 
United  States,'  it  is  obvious  that  the  language  is  sufficiently  comprehensive 
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to  embrace  them,  unless  they  are  to  be  excluded  by  a  construction  founded 
upon  the  principle  just  stated."  Referring  to  the  maxim  nullum  temptM 
oocurrit  regi,  he  says  it  rests  on  the  ground  that  no  laches  shall  be  imputed  to 
the  sovereign,  but  he  adds:  "Not  upon  any  notion  of  prerogative;  for  even  in 
England,  where  the  doctrine  is  stated  under  the  head  of  prerogative,  this,  in 
effect,  means  nothing  more  than  that  this  exception  is  made  from  the  statute 
for  the  public  good;  and  the  king  represents  the  notion.  The  real  ground  is 
a  great  principle  of  public  policy,  which  belongs  alike  to  all  governments,  that 
the  public  interest  should  not  be  prejudiced  by  the  negligence  of  public  officers, 
to  whose  care  they  are  confided.  Without  undertaking  to  lay  down  any  gen- 
eral rule  as  applicable  to  cases  of  this  kind,  we  feel  satisfied  that  when,  as  in 
this  case,  a  statute,  which  proposes  only  to  regulate  the  mode  of  proceeding  in 
suits,  does  not  divest  the  public  of  any  right,  does  not  violate  any  principle  of 
public  policy;  but,  on  the  contrary,  makes  provisions,  in  accordance  with  the 
policy  which  the  government  has  indicated  by  many  acts  of  previous  legisla- 
tion, to  conform  to  state  laws,  in  giving  to  persons  imprisoned  under  their 
execution  the  privilege  of  Jail  limits;  we  shall  best  carry  into  effect  the  legis- 
lative intent,  by  construing  the  executions  at  the  suit  of  the  United  States  to 
be  embraced  within  the  act  of  1828." 

The  same  line  of  reasoning  was  adopted  by  this  court  in  the  case 
of  Green  v.  U.  S.  9  Wall.  666.  It  was  there  held  that  the  act  of 
July  2,  1864,  which  enacts  that  in  courts  of  the  United  States  there 
shall  be  no  exclusion  of  any  witness  in  civil  actions,  '^because  he  is 
a  party  to  or  interested  in  the  issue  tried;"  and  the  amendatory  act 
gof  March  3,  1866,  making  certain  exceptions  to  the  rule,  apply  to 
^  civil  actions*in  which  the  United  States  are  a  party  as  well  as  to  those 
between  private  persons.  It  was  argued  by  the  attorney  general  that 
the  statutes  were  meant  to  give  both  parties  an  equal  standing  in 
court  in  respect  to  evidence;  that  the  United  States  not  being  able  to 
testify,  a  party  opposed  to  them  should  not  be  allowed  to  do  so  either; 
and  that,  independently  of  this,  it  was  a  rule  of  construction  that 
'Hlie  king  is  not  bound  by  any  act  of  parliament,  unless  he  be  named 
therein  by  special  and  particular  words."  Mr.  Justice  Bradley,  who 
delivered  the  opinion  of  the  court,  replying  to  this  argument,  said: 

'Mt  is  urged  that  the  government  is  not  bound  by  a  law  unless  expressly 
named.  We  do  not  see  why  this  rule  of  construction  should  apply  to  acts  of 
legislation  which  lay  down  general  rules  of  procedure  in  civil  actions.  The 
very  fact  that  it  is  conGned  to  civil  actions  would  seem  to  show  that  congress 
intended  it  to  apply  to  actions  in  which  the  government  is  a  party,  as  well  as 
those  between  private  parties.  For  the  United  States  is  a  necessary  party  in 
all  criminal  actions  which  are  excluded  ex  vi  termini  ;  and  if  it  had  been  the 
intent  to  exclude  all  other  actions  in  which  the  government  is  a  party,  it 
would  have  been  more  natural  and  more  accurate  to  have  expressly  confined 
the  law  to  actions  in  which  the  government  is  not  a  party,  instead  of  confining 
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it  to  citU  actions.  It  would  thon  have  corresponded  precisely  with  such  In- 
tent. Expressed  as  it  is,  the  intent  seems  to  embrace,  instead  of  excluding, 
civil  actions  in  which  the  government  is  a  party.  Nothing  adverse  to  this 
view  can  be  gathered  from  the  exceptions  made  in  the  amendment  passed  in 
1865.- 

And  although  it  has  been  decided  by  the  highest  judicial  tribunals 
in  £ngland,  (Feather  y.  Queen^  6  Best  &.  B.  257 ;  Dixon  v.  London 
Small  Arnu  Co.  L.  B.  1  App.  Gas.  632,)  that  the  sovereign  is  entitled 
to  the  use  of  a  patented  process  or  invention  without  compensation 
to  the  patentee,  because  the  privilege  granted  by  the  letters  patent  is 
granted  against  the  subjects  only,  and  not  against  the  crown,  a  con- 
trary doctrine  was  held  by  this  court  in  James  v.  Campbell,  104  U.  8. 
356,  to  prevail  in  this  country.  Mr.  Justice  Bradley,  delivering  theS 
^opinion  of  the  court  in  that  case,  said :  * 

*«  The  United  States  has  no  such  prerogative  as  that  which  is  claimed  by  the 
sovereigns  of  England  by  which  it  can  reserve  to  itself,  either  expressly  or 
by  implication,  a  superior  dominion  and  use,  in  that  which  it  grants  by  letters 
patent  to  those  who  entitled  themselves  to  such  grants.  The  government  of 
tlie  United  States,  as  well  as  the  citizen,  is  subject  to  the  constitution;  and 
when  it  grants  a  patent,  the  grantee  is  entitled  to  it  as  a  matter  of  right,  and 
does  not  receive  it,  as  was  originally  supposed  to  be  the  case  in  England,  as  a 
matter  of  grace  and  favor." 

It  is  true  that  in  the  case  of  U.  8.  v.  TTerron,  20  Wall.  251, 
it  was  decided  that  a  debt  due  to  the  United  States  is  not  barred  by 
the  debtor's  discharge  with  certificate  under  the  bankrupt  act  of  1867 ; 
but  in  that  case  Mr.  Justice  Clifford  took  pains,  by  a  careful  colla- 
tion of  numerous  provisions  of  the  statute,  to  show  that  the  words 
** creditor  or  creditors,"  as  contained  in  the  act,  did  not  include  the 
United  States,  adopting  and  extending  the  definition  by  Mr.  Justice 
Blackbubn,  in  Woods  v.  De  Mattos,  3  Hurl.  <fc  C.  995,  because  used 
in  the  sense  of  persons  having  a  claim  which  can  be  proved  under 
the  bankruptcy,  and  not  required  by  the  act  to  be  paid  in  full  in 
preference  of  all  others.  But  the  bankrupt  act  furnished  clear  evi- 
dence of  the  policy  of  congress  in  reference  to  exemptions  of  prop- 
erty from  sale  for  the  payment  of  debts,  by  excepting  from  its  opera- 
tion personal  property,  necessary  to  the  use  of  the  family,  to  the 
amount  of  $600,  and  such  other  property  as  was  exempt  from  execu- 
tion by  the  laws  of  the  United  States  and  of  the  state  of  the  debtor's 
domicile.  Eev.  St.  §  5045.  And  congress,  since  May  20,  1862, 
(12  St.  at  Large,  392,)  when  it  passed  the  first  act  providing  for  the 
acquisition  of  homesteads  for  actual  settlers  upon  the  public  lands, 
made  their  exemption  from  sale  on  execution  a  permanent  part  of  a  na- 
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tional  policy,  by  declaring  that  lands  bo  acquired  shoald  not  ''in  any 
event  become  liable  to  the  satisfaction  of  any  debt  contracted  prior 
to  the  issuing  of  the  patent  therefor. **  Bev.  St.  §  2296;  Seymour  y. 
Sanders,  8  Dill.  487;  Russell  v.  Lowth,  21  Minn.  167. 

2     If  a  contrary  construction  to  the  process  acts  should  be  given,  on 

?the  ground  that  they  do  not  include  the  United'States,  which,  although 
a  litigant,  continues  nevertheless  to  exercise  the  prerogatives  of  a  sov- 
ereign, it  would  follow  that  they  might  resort  to  any  writ  known  to 
the  common  law,  however  antiquated  or  obsolete,  and  in  defiance  of 
the  progress  of  enlightened  legislation  on  that  subject,  revive  all  the 
hardships  of  imprisonment  for  debt,  even  without  the  liberty  of  local 
statutory  jail  limits.  But  that  this  is  not  within  the  meaning  of 
these  acts  of  congress  we  have  positive  and  plenary  proof  in  section 
1042  of  the  Revised  Statutes.  This  was  section  14  of  the  act  of  June 
1,  1872,  (17  St.  at  Large,  198.)  It  provides  that  "when  a  poor  con- 
vict, sentenced  by  any  court  of  the  United  States  to  pay  fine,  or 
fine  and  cost,  whether  with  or  without  imprisonment,  has  been  con- 
fined in  prison  80  days  solely  for  the  non-payment  of  such  fine,  or 
fine  and  cost,  he  may  make  application  in  writing  to  any  commis- 
sioner of  the  United  States  court  in  the  district  where  he  is  impris- 
oned, setting  forth  his  inability  to  pay  such  fine,  or  fine  and  cost,  and 
after  notice  to  the  district  attorney  of  the  United  States,  who  may 
appear,  offer  evidence,  and  be  heard,  the  commissioner  shall  proceed 
to  hear  and  determine  the  matter;  and  if  on  examination  it  shall 
appear  to  him  that  such  convict  is  unable  to  pay  such  fine,  or  fine 
and  cost,  and  that  he  has  not  any  property  exceeding  $20  in  value» 
except  such  as  is  by  law  exempt  from  being  taken  on  execution  fot 
debt,  the  commissioner  shall  administer  to  him"  an  oath,  the  form  of 
which  is  set  out,  in  which  he  swears  that  he  has  not  any  property, 
real  or  personal,  to  the  amount  of  $20,  except  such  as  is  by  law  ex- 
empt from  being  taken  on  civil  precept  for  debt  by  the  laws  of  the 
state,  where  the  oath  is  administered,  and  that  he  has  no  property  in 
any  way  conveyed  or  concealed,  or  in  any  way  disposed  of,  for  his 
future  use  or  benefit.  ''And  thereupon,"  the  statute  proceeds,  "such 
convict  shall  be  discharged,"  etc.  This  section  is  repeated  as  section 
5296,  Bev.  St.,  under  the  title,  "Bemission  of  Fines,  Penalties,  and 
Forfeitures." 

Nothing  can  be  more  clear  than  this,  as  a  recognition  by  congress, 
that  in  case  of  executions  upon  judgments  in  civil  actions  the  United 

^States  are  subject  to  the  same  exemptions  as  apply  to  private  person? 

•  by  the  law  of  the  state,  in  which*the  property  levied  on  ii  found;  and 


Digitized  by 


Google 


DODGE   V.  FBEEDMAN's   SAVINGS    <&   TRUST   00.  835 

that,  by  this  provision  in  favor  of  poor  convicts,  it  was  intended,  even 
in  cases  of  sentences  for  fines  for  criminal  offenses  against  the  laws 
of  the  United  States  that  the  execution  against  property  for  its  coUec* 
tion  should  be  subjected  to  the  same  exemptions  as  in  civil  cases. 

In  The  Magdalen  College  Case,  11  Coke,  666,  Lord  Cokb,  referring 
to  Lord  Berkley's  Case,  Plowd.  246,  declares  that  it  was  there  held 
that  the  king  was  bound  by  the  statute  De  donis,  13  Edw.  I.,  because, 
for  other  reasons,  ''it  was  an  act  of  preservation  of  the  possession  of 
noblemen,  gentlemen,  and  others,"  and  "the  said  act,"  he  continues, 
"shall  not  bind  the  king  only,  where  he  took  an  estate  in  his  natural 
capacity,  as  to  him  and  the  heirs  male  of  his  body,  but  also  when  he 
claims  an  inheritance  as  king  by  his  prerogative."  By  parity  of  rea- 
soning, based  on  the  declared  public  policy  of  states,  where  the  peo- 
ple are  the  sovereign,  laws  which  are  acts  of  preservation  of  the  home 
of  the  family,  exclude  the  supposition  of  any  adverse  public  interest, 
because  none  can  be  thought  hostile  to  that,  and  the  case  is  brought 
within  the  humane  exception  that  identifies  the  public  good  with  the 
private  right,  and  declares  "that  general  statutes,  which  provide  nec- 
essary and  profitable  remedy  for  the  maintenance  of  religion,  the  ad- 
vancement of  good  learning  and  for  the  relief  of  the  poor,  shall  be 
extended  generally  according  to  their  words;"  for  civilization  has  no 
promise  that  is  not  nourished  in  the  bosom  of  the  seoore  and  well- 
ordered  household. 

The  decree  of  the  circuit  court  is  affirmed. 


(106  U.  S.  445) 

DoDGB  V.  Fbbedman*8  Savings  &  Tbubt  Go« 

(December  11, 1882.) 

FoRSCLosuRB—DscRBB— Proceeds  of  Sale. 

Section  808  of  the  Revised  Statutes  applies  to  suits  for  the  foreclosure  of  deeds  of 
trust  in  the  nature  of  mortgages  to  secure  the  payment  of  money,  and  author- 
izes a  decree  in  favor  of  the  plaintiff  against  the  debtor  defendant  for  the  pay* 
ment  of  the  balance  of  the  debt  that  may  remain  due  after  the  application 
thereto  of  the  proceeds  of  the  sale  of  the  trust  property,  and  an  order  for  exe- 
cution thereof  as  at  law. 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 
John  D.  McPherson  and  Randall  Hagner,  for  appellant. 
Enoch  TotUn  and  Wm.  A.  McKenney,  for  appellee. 
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7   •Waitb,  C.  J.     Section  808  of  the  Revised  Statutes  relating  to  the 
District  of  Columbia  is  as  follows : 

"  Section  808.  The  proceeding  to  enforce  any  lien  shall  be  by  bill  or  peti- 
tion in  equity,  and  the  decree,  besides  subjecting  the  thing  upon  which  the 
lien  has  attached  to  the  satisfaction  of  the  plaintiff's  demand  against  the  de- 
fendant, shall  adjudge  that  the  plaintiff  recover  his  demand  against  the  de- 
fendant and  that  he  may  have  execution  thereof  as  at  law." 

This  statute  applies  to  suits  for  the  foreclosure  of  deeds  of  trust  in 
the  nature  of  mortgages  to  secure  the  payment  of  money,  and  author- 
izes a  decree  in  favor  of  the  plaintiff  against  the  debtor  defendant  for 
the  payment  of  the  balance  of  the  debt  that  may  remain  due  after 
the  application  thereto  of  the  proceeds  of  the  sale  of  the  trust  prop- 
erty, and  an  order  for  execution  thereof  as  at  law.  This  is  such  a 
decree  in  such  a  suit  and  it  is  consequently  affirmed. 


(106  U.  S.  S60) 

Van  Wtok  v.  Enevals. 

(December  11, 1S82.) 

Land  Gbant  to  Railroad—Oonbtructiok— Cloud  on  Tztul 

A  grant  to  a  state  by  congress  for  the  use  of  a  railroad  of  alternate  sections  of  land 
along  the  proposed  route  of  the  railroad  is  a  grant  in  prmsenti^  and  takes  effect 
upon  the  sections  by  relation  as  of  the  date  of  the  act  of  congress,  when  the 
route  of  the  road  is  definitely  fixed. 

Buch  a  grant  cuts  off  all  claims  other  than  those  specifically  protected  by  the  act, 
to  any  portion  of  the  lands  from  the  date  of  the  act,  and  passes  the  title  as 
fully  as  though  the  section  had  then  been  capable  of  identification. 

When  a  route  is  adopted  by  the  company  and  a  map  designating  it  is  filed  with  the 
secretary  of  the  interior,  and  accepted  by  that  officer,  the  route  is  established, 
and  in  the  language  of  the  act,  '^definitely  fixed,"  and  the  grant  attaches  and 
cuts  off  the  right  of  settlement  thereon  without  further  action  by  the  company. 

Every  instrument  purporting  by  its  terms  to  conyey  land  from  the  original  source 
of  title,  however  invalid,  creates  a  cloud  upon  the  title  if  it  requires  extrinsic 
evidence  to  show  its  invalidity. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

E.  E.  Broumf  for  appellant. 
S     J.  M.  Woolworth,  for  appellee. 

•  *  Field,  J.  The  principal  question  for  determination  in  this  case 
is,  when  does  the  grant  made  to  Kansas  by  the  act  of  congress  of  the 
twenty>third  of  July,  1866,  for  the  use  and  benefit  of  the  St.  Joseph 
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ft  Denver  Bailroad  Company  in  the  constraction  of  a  railroad  from 
Elwoody  in  that  state,  to  its  junction  mth  the  Union  Pacific  Bailroad. 
or  a  branch  thereof,  take  effect  so  as  to  cat  off  the  right  of  pre-emp- 
tion from  subsequent  settlers  on  the  land?  The  grant  is  similar  in 
its  main  features  to  numerous  other  grants  of  land  made  by  congress 
in  aid  of  railroads,  and  contains  the  same  limitations,  or,  rather, 
exceptions  to  it.  It  differs  from  some  of  the  grants  in  that  it  is  made 
to  the  state,  and  not  directly  to  the  company  to  be  benefited.  The 
act  of  congress,  however,  provideSy  notwithstanding  the  designations 
of  the  state  as  grantee,  that  patents  for  the  land  shall* be  issued* 
directly  to  the  company  upon  the  completion  of  every  10  consecutive 
miles  of  the  road.  The  grant  is  of  10  alternate  sections,  designated 
by  odd  numbers,  on  each  side  of  the  proposed  road,  subject  to  the 
condition  that  if  it  appear,  when  the  route  of  the  road  is  "definitely 
fixed,"  that  the  United  States  have  sold  any  section  or  a  part  thereof, 
or  the  right  of  pre-emption  or  homestead  settlement  has  attached,  or 
the  same  has  been  reserved  by  the  United  States  for  any  purpose, 
the  secretary  of  the  interior  shall  cause  an  equal  quantity  of  other 
lands  to  be  selected  from  odd  sections  nearest  those  designated  in 
lieu  of  the  lands  appropriated,  which  shall  be  held  by  the  state  for 
the  same  purpose.  The  grant  is  one  in  praaenti,  except  as  its  opera- 
tion is  affected  by  that  condition;  that  is,  it  imports  the  transfer, 
subject  to  the  limitations  mentioned,  of  a  present  interest  in  the  lands 
designated.  The  difficulty  in  immediately  giving  full  operation  to  it 
arises  from  the  fact  that  the  sections  designated  as  granted  are  inca- 
pable of  identification  until  the  route  of  the  road  is  "definitely  fixed.  ** 
When  that  route  is  thus  established  the  grant  takes  effect  upon  the 
sections  by  relation  as  of  the  date  of  the  act  of  congress.  In  that 
sense  we  say  that  the  grant  is  one  in  prasenti.  It  cuts  off  all  claims, 
other  than  those  mentioned,  to  any  portion  of  the  lands  from  the  date 
of  the  act,  and  passes  the  title  as  fully  as  though  the  sections  had  then 
been  capable  of  identification.  Nor  is  this  operation  of  the  grant 
affected  by  the  fact  that  patents  of  the  United  States  are  subsequently, 
upon  the  certificate  of  the  governor,  to  be  issued  by  the  secretary  of 
the  interior  directly  to  the  company  and  not  to  the  state.  This  is 
only  a  mode  of  divesting  the  state  of  her  trust  character,  and  of  pass- 
ing the  legal  title  held  by  her  to  the  party  for  whose  benefit  the  grant 
was  made.  The  legal  title  under  the  grant  goes  to  the  state,  but  the 
equitable  right  vests  in  the  company.  The  state  cannot  dispose  of 
the  lands;  she  simply  holds  them  for  the  use  and  benefit  of  the  com- 
v.l— 28 
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pany,  the  act  of  oongress  proTiding  how  her  trnst  shall  be  diseharged 
and  the  legal  title  be  oonyeyed  to  the  company.  The  act  eaye  that 
the  land  granted  "shall  inore  to  the  benefit  of  the  said  company  as 
jfollows/*  and  then  proceeds  to  declare  that  when  the  governor  of  the 
f  state  shall  certify  that  a  section  of  the  road  of  lO^oonsecntive  miles 
is  completed  ''in  a  good,  substantial,  and  permanent  manner  as  a 
first-class  railroad/'  the  secretary  of  the  interior  shall  issue  to  the 
company  patents  for  the  sections  of  land  granted  which  lie  opposite 
to  and  coterminous  with  the  completed  road,  and  that  similar  patents 
shall  issue  upon  a  like  certificate  upon  the  completion  of  every  suc- 
cessive section  of  10  miles.  It  matters  not,  so  far  as  subsequent  set- 
tlers are  concerned,  in  what  manner  the  title,  which  has  passed  out 
of  the  United  States,  is  transferred  to  ^he  company  from  the  state. 
When  the  route  of  the  road  is  ''definitely  fixed"  no  parties  can  subse- 
quently acquire  a  pre-emption  right  to  any  portion  of  the  lands  cov- 
ered by  the  grant.  The  right  of  the  state  and  of  the  company  is 
thenceforth  perfect  as  against  subsequent  claimants  under  the  United 
States. 

The  inquiry  then  arises,  when  is  the  route  of  the  road  to  be  con- 
sidered as  "definitely  fixed**  so  that  the  grant  attaches  to  the  adjoin- 
ing sections?  The  complainant  in  the  court  below,  who  derives  his 
title  from  the  company,  contends  that  the  route  is  definitely  fixed, 
within  the  meaning  of  the  act  of  congress,  when  the  company  files 
with  the  secretary  of  the  interior  a  map  of  its  lines,  approved  by  its 
directors,  designating  the  route  of  the  proposed  road.  On  the  other 
hand,  the  defendant, — the  appellant  here, — who  acquired  his  interest 
by  subsequent  settlement  on  the  lands  and  a  patent  therefor,  con- 
tends that  the  route  cannot  be  deemed  definitely  fixed,  so  that  the 
gram  attaches  to  any  particular  sections  and  cuts  off  the  right  of 
settlement  thereon,  until  the  lands  are  withdrawn  from  market  by 
order  of  the  secretary  of  the  interior,  and  notice  of  the  order  of 
withdrawal  is  communicated  to  the  local  land-officers  in  the  districts 
in  which  the  lands  are  situated. 

We  are  of  opinion  that  the  position  of  the  complainant  is  the  correct 
one.  The  route  must  be  considered  as  "definitely  fixed"  when  it  has 
ceased  to  be  the  subject  of  change  at  the  volition  of  the  company. 
Until  the  map  is  filed  with  the  secretary  of  the  interior  the  company 
is  at  liberty  to  adopt  such  a  route  as  it  may  deem  best,  after  an  ex 
amination  of  the  ground  has  disclosed  the  feasibility  and  advantages 
I  of  different  lines.  But  when  a  route  is  adopted  by  the  company  and 
•  a  map  designating  it  is  filed  with  the  secretary  of  the  interior*and 
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Meepted  by  that  officer,  the  roaie  is  established;  it  is,  in  the  language 
of  the  act,  ^'definitely  fixed,**  and  cannot  be  the  subject  of  future 
changCi  so  as  to  affect  the  grant,  except  upon  legislative  consent.  No 
further  action  is  required  of  the  company  to  establish  the  route.  It 
then  becomes  the  duty  of  the  secretary  to  withdraw  the  lands  granted 
from  market.  But  if  he  should  neglect  this  duty,  the  neglect  would 
not  impair  the  rights  of  the  company,  however  prejudicial  it  might 
prove  to  others.  Its  rights  are  not  made  dependent  upon  the  issue 
of  the  secretary's  order,  or  upon  notice  of  the  withdrawal  being  given 
to  the  local  land-officers.  Congress,  which  possesses  the  absolute 
power  of  alienation  of  the  public  lands,  has  prescribed  the  period  at 
which  other  parties  than  the  grantee  named  shall  have  the  privilege 
of  acquiring  a  right  to  portions  of  the  land  specified,  and  neither  the 
secretary  nor  any  other  officer  of  the  land  department  can  extend  the 
period  by  requiring  something  to  be  done  subsequently,  and  until 
done,  continuing  the  right  of  parties  to  settle  on  the  lands  as  pre* 
viously.  Otherwise,  it  would  be  in  their  power,  by  vexatious  or  dila> 
tory  proceedings,  to  defeat  the  act  of  congress,  or  at  least  seriously 
impair  its  benefit.  Parties  learning  of  the  route  established — and 
they  would  not  fail  to  know  it — might,  between  the  filing  of  the  map 
and  the  notice  to  the  local  land-officers,  take  up  the  most  valuable 
portions  of  the  lands.  Nearness  to  the  proposed  road  would  add  to 
the  value  of  the  sections  and  lead  to  a  general  settlement  upon  them. 
This  view  of  the  law  disposes  of  the  claim  of  the  defendant.  A 
map  designating  the  route  of  the  proposed  road,  made  by  the  engi- 
neers of  the  company  after  careful  surveys,  and  adopted  by  its  direc- 
ors,  was  filed  on  the  twenty-fifth  of  March,  1870,  with  the  secretary 
of  the  interior,  who  accepted  it,  and  on  the  twenty-eighth  of  that 
month  transmitted  it  to  the  commissioner  of  the  general  land-office, 
with  directions  to  instruct  the  proper  local  officers  to  withhold  from 
sale,  or  other  disposition,  the  odd-numbered  sections  within  the  limits 
of  20  miles  on  each  side  of  the  route.  On  the  eighth  of  April  follow- 
ing, the  commissioner  forwarded  a  copy  of  the  map  to  the  register 
and  receiver  of  the  land-office  at  Beatrice,  in  Nebraska,  but  it  was 
not  received  by  them  until  the  fifteenth  of  that  month.  On  the  ISthS 
the*defendant  entered  at  that  office  the  land  in  question,  at  private* 
entry,  and  paid  the  government  price  therefor.  In  November  of  the 
following  year  a  patent  for  it  was  issued  to  him.  His  entry,  as  thus 
seen,  was  after  the  map  had  been  filed  and  the  route  "definitely 
fixed,"  and  the  grant  had  attached  to  the  adjoining  odd  sections.  It 
oould,  therefore,  initiate  no  rights  to  the  land,  and  the  subsequent 
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patent  issued  upon  that  entry  eonferred  no  valid  title  to  the  defend- 
ant as  against  the  company  or  parties  claiming  under  it.  The  de- 
fendant haying  failed  to  establish  the  validity  of  his  own  title,  attacks 
the  right  of  the  company  to  the  lands  covered  by  the  grant,  alleging 
that  the  company  never  completed  the  construction  of  the  entire  road 
for  which  the  grant  was  made ;  that  after  filing  its  map  with  the  secre- 
tary of  the  interior  it  changed,  for  part  of  the  distance,  the  route  of 
the  road,  and  that  it  never  complied  with  the  conditions  of  the  laws 
of  Nebraska  for  the  extension  of  its  road  within  the  limits  of  that 
state.  We  do  not  deem  these  objections,  when  considered  with  the 
facts  on  which  they  are  based,  as  having  any  force.  There  is  to 
them  a  ready  and  conclusive  answer.  Assuming  that  the  Burlington 
&  Missouri  Biver  Railroad,  with  which  the  company's  road  con- 
nected, was  not,  as  averred  by  the  complainant,  a  branch  of  the 
Union  Pacific  Railroad,  and  that,  therefore,  the  company's  proposed 
road  was  not  entirely  completed,  the  fact  remains  that  the  company 
constructed  a  portion  of  the  proposed  road,  and  that  portion  was  ac- 
cepted as  completed  in  the  manner  required  by  the  act  of  congress. 
Patents  for  some  of  the  adjoining  sections  were  accordingly  issued  to 
the  company,  and  a  right  to  all  of  them,  not  specially  reserved  by 
the  condition  of  the  grant,  vested  in  it.  Bo  far  as  that  portion  of  the 
road  which  was  completed  and  accepted  is  concerned,  the  contract  of 
the  company  was  executed,  and  as  to  the  lands  patented,  the  transac- 
tion on  the  part  of  the  government  was  closed  and  the  title  of  the 
company  perfected.  The  right  of  the  company  to  the  remaining 
odd-numbered  sections  adjoining  the  road  completed  and  accepted, 
not  reserved,  is  equally  clear.  If  the  whole  of  the  proposed  road  has 
Snot  been  completed,  any  forfeiture  consequent  thereon  can  be  as- 
•  sorted  only  by  the  grantor,  the^United  States,  through  judicial  pro- 
ceedings, or  through  the  action  of  congress.  Schulenberg  v.  Harri- 
man,  21  Wall.  46.  A  third  party  cannot  take  upon  himself  to 
enforce  conditions  attached  to  the  grant  when  the  government  does 
not  complain  of  their  breach.  The  holder  of  an  invalid  title  does  not 
strengthen  his  position  by  showing  how  badly  the  government  has 
been  treated  with  respect  to  the  property. 

As  to  the  alleged  deviation  of  the  road  constructed  from  the  route 
laid  down  in  the  map,  admitting  such  to  be  the  fact,  the  defendant  is 
in  no  position  to  complain  of  it ;  the  lands  in  controversy  are  within 
the  required  limit,  whether  that  be  measured  from  one  line  or  the 
other.  A  deviation  of  the  route  without  the  consent  of  congress,  so 
as  to  take  the  road  beyond  the  lands  granted,  might,  perhaps,  raise 


Digitized  by 


Google 


JIM  WTOK  V.  KNBYALB.  841 

the  question  whether  the  grant  was  not  abandoned,  bat  no  snoh 
•question  is  here  presented.  The  deviation  within  the  limits  of  the 
:granted  lands  in  no  way  infringed  upon  any  rights  of  the  defendant. 

As  to  the  want  of  compliance  with  the  conditions  imposed  by  the 
laws  of  Nebraska,  allowing  railroad  companies  organized  in  other 
etates  to  extend  and  build  their  roads  within  its  limits,  it  is  sufficient 
to  say  that  when  the  grant  was  made  to  the  company  Nebraska  was 
a  territory,  and  it  was  entirely  competent  for  congress  to  confer  upon 
a  corporation  of  any  state  the  right  to  construct  a  road  within  any 
of  the  territories  of  the  United  States.  The  grant  of  land  and  a  right 
of  way  for  the  construction  of  a  road  to  a  designated  point  within  the 
territory  was  sufficient  authority  for  the  company  to  construct  the 
road  to  that  point.  It  may  be  well  doubted  whether  the  state  subse- 
quently created  out  of  the  territory  could  put  any  impediment  upon 
the  enjoyment  of  the  right  thus  conferred.  As  we  said  in  Railroad 
V.  Baldtoin,  '*it  could  do  so  only  on  the  same  terms  that  it  could 
refuse  a  recognition  of  its  own  previously-granted  right,  for  in  such 
matters  the  state  would  succeed  only  to  the  authority  of  congress 
over  the  territory.  *  103  U.  S.  428.  It  does  not  appear  from  any- 
thing before  us  that  the  state  has  ever  attempted  to  interfere  with 
the  road  or  the  company  for  its  delay  in  filing  its  articles  of  incor- 
poration with  the  secretary  of  state,  or  in  complying  with  other  pro-S 
visions  of  law.  And  it  hardly  need  be  added  that^any  such  interfer-* 
ence  would  not  operate  to  divest  the  company  of  its  title  to  lands 
granted  by  the  United  States. 

It  follows  from  what  we  have  said  that  when  the  defendant  made 
his  entry  of  the  lands  in  controversy,  and  obtained  a  patent  therefor, 
the  title  had  passed  from  the  United  States,  and  consequently  no 
right  could  be  conferred  upon  him.  Still  the  patent  gave  color  of 
title,  and  because  of  its  issue  the  officers  of  the  land  department  have 
refused  to  give  a  patent  to  the  company  embracing  the  land,  holding, 
as  may  be  inferred,  the  view  for  which  the  defendant  contends  that 
his  right  to  acquire  a  pre-emptive  right  by  settlement  continued  until 
notice  of  the  order  of  the  secretary  directing  the  withdrawal  of  the 
lands  from  market  was  received  by  the  local  land-officers.  The  ex- 
istence of  the  patent,  therefore,  embarrasses  the  assertion  of  the 
complainant's  rights,  that  is,  it  prevents  him  from  obtaining  a  strictly 
legal  title  which  would  enable  him  to  recover  possession  of  the  prem- 
ises by  an  action  at  law.  The  existence  of  the  patent  also  creates  a 
cloud  upon  the  title  of  the  land.  Every  instrument  purporting  by 
its  terms  to  convey  land  from  the  original  source  of  titl''^  however 
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invalidy  creates  a  cloud  npon  the  title  if  it  require  extrinsic  eyidenoe 
to  show  its  invalidity.    Pixley  v.  Huggins,  15  CaL  128. 

The  existence  of  the  patent,  therefore,  under  these  circumstances 
furnishes  ground  for  equitable  relief.  That  relief,  however,  should 
properly  be  limited  to  a  decree  declaring  the  equity  of  the  complain- 
ant, the  invalidity  of  the  title  of  the  defendant,  and  enjoining  him 
from  the  assertion  of  any  claim  to  the  property  under  the  patent; 
but  inasmuch  as  no  objection  is  taken  to  the  form  of  the  decree  as 
entered,  which  requires  the  defendant  to  execute  a  conveyance  of  the 
premises  to  the  complainant,  and  as  the  execution  of  such  a  convey* 
ance,  amounting,  in  fact,  to  a  release  of  his  claim  to  the  property, 
will  accomplish  all  that  could  be  legally  effected,  it  is  not  considered 
necessary  to  order  a  modification  of  it.  The  decree  is  accordingly 
affirmed. 


(loe  u.  a  S58) 

IfsBOSAHTS*  ft  Makxjfaotubebs'  Nat.  Baiuc  of  PrrTSBUBGH  and  an* 
other  V.  Blaolb  and  others. 

(December  11, 1882.) 

BAHKBUFTOT—BBTTLBKBirr  BT  TBUtlBBS. 

The  trasteei  provided  for  in  Beotion  5108  of  the  Revised  Statutes,  for  the  winding 
up  and  settlement  of  the  bankrupt's  estate,  are  not  clothed  with  Judicial  func- 
tions. Their  powers,  though  somewhat  enlarged,  are  in  the  main  the  same  as 
those  of  the  assignee,  and  are  properly  ministerial,  and  their  action  is  subject 
to  revision  and  final  control  of  the  district  court  whenever  that  is  invoked  in 
aid  of  the  substantial  rights  of  any  one  interested  in  their  acts. 

Appeal  from  the  Circait  Cioart  of  the  United  States  for  the  West- 
em  District  of  Pennsylvania. 

Jno.  Dalzell  and  J.  F.  Slagle,  for  appellants. 

Oeo.  ShiraSf  Jr.,  for  appellees. 

MiLLBB,  J.  Christopher  Zng  and  Charles  H.  Zng,  composing  the 
partnership  of  Zng  ft  Co.,  were,  on  their  own  petition  of  May  11, 
1876,  declared  bankrupts  by  the  district  court  for  the  western  dis- 
trict of  Pennsylvania.  At  the  first  meeting  of  the  creditors  John  8. 
Blagle  and  Beaben  MQler  were  appointed  trusteesi  and  Smith,  Dun* 
lap9  and  Clarke  a  committee  of  creditors,  under  section  6108  of  the 
Revised  Statutes;  which  action  of  the  creditors  was  duly  approved  by 
order  of  the  district  court.  The  trustees  having  disposed  of  the  prop- 
erty of  the  bankrupts,  of  which  the  Sable  Iron  Works,  sold  for  |130,- 
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000,  was  the  principal  item,  and  made  oat  their  final  aocounts  of  the 
copartnership  assets  and  the  individual  assets,  which  was  approved 
by  the  committee,  made  an  order  of  distribution  among  the  creditors. 
Thereupon  William  Coleman  and  others,  creditors  of  Christopher  Zug,8 
^dividually,  applied  to  the  district  court  and  obtained  a  rule  on  the* 
trustees  to  make  report  of  their  order  for  distribution  and  file  it  in 
that  court,  and  took  exceptions  to  said  report,  in  which  the  separate 
creditors  of  Charles  Zug  joined,  on  the  ground  that  the  Sable  Iron 
Works  had  never  been  partnership  property,  but  that  the  title  was 
held  by  the  two  Zugs  as  tenants  in  common,  in  the  proportion  of 
four-fifths  by  Christopher  and  one-fifth  by  Charles.  On  final  hearing 
of  these  exceptions  they  were  sustained  and  an  order  made  for  the 
distribution  of  the  proceeds  of  the  sale  of  the  iron  works  to  the  private 
creditors  of  the  individuals  who  composed  the  partnership,  on  that 
basis.  An  appeal  was  taken  to  the  circuit  court  from  this  order,  which 
was  dismissed  on  the  ground  that  no  appeal  lay  from  such  an  order. 
At  the  same  time,  in  a  proceeding  under  the  supervisory  power  of  the 
circuit  court,  a  full  hearing  was  had  on  the  merits  and  the  action  of 
the  district  court  affirmed.  From  that  order  an  appeal  was  taken  to 
this  court,  which  was  dismissed  on  the  ground  that,  being  a  proceed- 
ing under  the  supervisory  power  of  the  circuit  court,  it  was  not  re- 
viewable  here.  95  U.  S.  266.  In  that  case  it  was  urged  that  the 
district  court,  in  assuming  to  control  the  trustees  in  the  distribution 
of  the  fund  in  their  hands,  acted  without  jurisdiction,  and  that  its 
order  was  void;  to  which  this  court  responded  by  saying:  **llf  as  is 
claimed,  the  district  court  acted  without  jurisdiction  or  in  a  manner 
not  to  bind  the  parties,  its  decree  as  made  was  void;  and  the  ag- 
grieved partnership  creditors  may  very  properly  consider  whether 
they  cannot  proceed  in  equity  to  call  the  trustees  to  a  proper  ac- 
counting  and  distribution.  Upon  that  question,  however,  we  express 
no  opinion." 

It  is  said  that  the  suit  now  before  us  on  appeal  was  commenced 
under  this  suggestion,  in  which  the  partnership  creditors,  calling  into 
court  the  trustees  and  the  individual  creditors,  seek  to  have  the  sum 
arising  from  the  sale  of  the  Sable  Iron  Works  distributed  among  the 
former  alone.  As  this  would  require  the  order  of  the  district  court  on 
that  subject  to  be  set  aside  and  reversed,  or  disregarded  as  a  nullity,S 
we  are  compelled  to  consider,  before  we  proceed  further,  if  this^can  be* 
done.  All  known  modes  of  review  of  that  order  have  been  exhausted. 
The  appeal  from  it  to  the  circuit  court  was  dismissed,  whether  right- 
fully or  not  cannot  now  be  inquired  into.    On  the  petition  of  review. 
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which  was  the  legitimate  mode  of  correcting  the  error  if  one  existed^ 
the  circuit  court  affirmed  the  order  of  the  district  court,  and  from  that 
decree,  as  we  decided  in  Nimick  v.  Colema/nf  96  U.  B.  266,  there 
could  be  no  further  appeal.  It  only  remains  to  inquire  if  it  was  ab- 
solutely void  for  want  of  jurisdiction  of  the  district  court  to  make  it. 
It  is  strenuously  argued  that  when  the  estate  of  the  bankrupt  passes 
to  the  trustees  appointed  under  the  provisions  of  section  5103  of  the 
Bevised  Statutes,  the  power  of  the  district  court  as  a  court  of  bank- 
ruptcy over  them  and  over  their  proceedings  ceases,  and  that  they 
become  invested  with  a  judicial  function  which  is  amenable  to  no 
other  court.  That  as  to  collection  and  distribution  of  the  bankrupt's 
assets,  the  case  has  been  taken  out  of  the  category  of  bankrupt  pro- 
ceedings and  wholly  withdrawn  from  the  control  of  the  district  court. 
It  is  difficult  to  perceive  any  plausible  reason  for  this  idea.  The 
meeting  of  the  creditors,  which  may  appoint  the  trustees  and  the 
committee,  must  be  one  held  after  the  court  has  made  an  adjudica- 
tion of  bankruptcy  and  ordered  such  a  meeting.  The  resolution  of 
the  meeting  for  settling  the  estate  under  this  section  by  trustees  and 
a  committee,  and  the  appointment  of  the  trustees  and  committee, 
must  be  presented  to  the  court  and  be  approved  by  it  or  they  are  of 
no  force.  The  trustees  are  declared  to  have  and  to  hold  the  prop- 
erty in  the  same  manner  and  with  the  same  powers  and  rights,  in  all 
respects,  as  the  bankrupt  would  have  had  if  no  proceeding  in  bank- 
ruptcy had  been  taken,  or  as  the  assignee  in  bankruptcy  would  have 
done  had  such  resolution  not  been  passed,  showing  thus  that  their  pow- 
ers were  compounded  of  that  of  the  owner  and  of  the  ordinary  assignee 
in  bankruptcy.  The  court  by  order  is  to  direct  all  acts  and  things 
needful  to  be  done  to  carry  into  effect  the  resolution  of  the  creditors; 
Sand  the  winding  up  and  settlement  of  any  estate  under  the  provision 
•  of  this  section  shall  be  deemed  to  be  proceedings  in«bankruptcy,  and 
the  trustees  shall  have  all  the  rights  and  powers  of  assignees  in  bank- 
ruptcy. It  further  provides  that  the  court  may  compel  the  produc- 
tion of  witnesses,  books,  and  papers  before  the  trustees,  in  the  same 
manner  as  in  other  cases  of  bankruptcy,  and  that  the  bankrupt  shall 
in  like  manner  be  entitled  to  his  discharge. 

Under  section  4972  of  the  Bevised  Statutes,  ''the  jurisdiction  of 
the  district  courts  as  courts  of  bankruptcy  extends  *  *  *  to  the 
collection  of  all  the  assets  of  the  bankrupt ;  *  *  *  to  the  adjustment 
of  the  various  priorities  and  conflicting  interests  of  all  parties ;  •  *  • 
to  the  marshaling  and  disposition  of  the  different  funds  and  assets, 
so  as  to  secure  the  rights  of  all  parties  and  due  distribution  of  the 
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assots  among  all  his  creditors;  ^  ^  ^  to  all  acts,  matters,  and 
things  to  be  done  under  and  in  yirtue  of  the  bankruptcy,  until  the 
final  distribution  and  settlement  of  the  estate  of  the  bankrupt  and 
the  close  of  the  proceedings  in  bankruptcy."  Is  there  anything  in 
section  5103  in  conflict  with  this  comprehensive  declaration  of  the 
powers  of  the  district  court  over  a  case  in  bankruptcy  ''until  the  final 
distribution  and  settlement  of  the  estate?"  On  the  contrary,  it  is 
one  of  the  express  provisions  of  the  latter  section  that  ''the  winding 
up  and  settlement  of  any  estate  under  provisions  of  this  section  shall 
be  deemed  to  be  proceedings  in  bankruptcy,"  and  the  section  is  full 
of  directions  to  the  court  to  aid  in  this  settlement,  and  the  trustees 
are  twice  assimilated  in  their  functions  to  those  of  an  assignee  in 
bankruptcy.  We  are  unable  to  see  any  judicial  functions  conferred 
on  these  trustees.  Their  powers,  though  somewhat  enlarged,  are  in 
the  main  the  same  as  those  of  the  assignee,  and  are  properly  minis- 
terial. It  is  true,  they  may  do  many  things  without  an  order  of  the 
•court  which  an  assignee  could  not  do,  such  as  selling  property,  al- 
lowing claims,  and  compromising  disputes  about  rights  of  property. 
We  might  even  hold  that  their  order  of  final  distribution  would  be 
valid  if  uncontested.  Moors  v.  AJbro,  129  Mass.  9.  But  in  all 
this  we  are  of  opinion  that  their  action  is  subject  to  the  revision  andg 
final  control  of  the  district  court  whenever* that  is  invoked  in  aid  of* 
the  substantial  rights  of  any  one  interested  in  what  they  do.  It  is 
inconceivable  that  congress  intended  io  create  in  them  an  imperium 
in  imperiOf  whose  actions,  however  wrong,  could  be  reached  by  no 
tribunal  whatever.  And  if  any  supervision  of  their  acts  is  to  be  had 
at  all,  it  is  very  clear  that  the  district  court  is  the  one  to  whom  that 
•duty  is  confided. 

A  case,  bearing  a  strong  analogy  to  this,  is  that  of  Wilmot  v. 
Mudge,  108  U.  S.  217,  in  which  it  was  decided  that  a  composition 
order,  under  the  act  of  June  22,  1874,  was  a  bankruptcy  proceeding, 
and  that,  notwithstanding  the  act  declared  that  such  a  composition 
should  be  binding  on  all  the  creditors,  it  did  not  discharge  the  bank- 
rupt from  debts  created  by  fraud ;  because  the  act  of  1874  was  in 
pari  materia  with  the  general  bankrupt  law,  and  was  not  inconsistent 
with  section  5117  of  the  Revised  Statutes,  in  regard  to  debts  created 
by  fraud.  That  was  a  stronger  case  than  this  in  favor  of  the  argu- 
anent  that  a  composition  was  a  proceeding  which  took  the  case  out 
of  the  other  provisions  of  the  bankrupt  law,  for  the  statute  which  au-* 
ihorized  it  was  passed  long  after  the  general  law  and  after  the  re« 
^vision.     In  the  present  case  the  trustee  section  is  a  part  of  the 
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oxiginal  stataie  of  bankraptoy.  and  oontains  in  itself  the  declaration 
that  what  is  done  under  it  is  a  part  of  the  bankruptcy  proceeding. 

As  we  are  satisfied  that  the  district  court,  in  correcting  the  order  of 
distribution  made  by  the  trustees,  acted  within  its  powers,  and  as  that 
order  has  passed  beyond  judicial  review,  except  as  it  has  already 
been  had  on  petition  to  the  circuit  court,  that  order  must  govern  the 
decision  of  this  case,  and  the  decree  of  the  circuit  court  dismissing 
the  bill  is  affirmed. 


(106  V.  8.  S56) 

Badoxb,  Collector,  etc.,  v.  BimiSTT  &  Go. 
(December  11, 1882.) 

OOBTOMB  DUTIBS^COTTOH  TUBS. 

Ootton  ties,  each  tie  oonaisting  of  an  iron  strip  and  an  iron  buckle,  imported  in 
bundles,  each  bundle  consisting  of  30  stripe  and  80  buckles,  each  stripll  feet 
long,  the  whole  blackened,  were  held  in  this  case  to  be  subject  to  a  duty  of  85 
per  cent  cut  wxiarem,  as  **  manufactures  of  iron,  not  otherwise  provided  for," 
under  Schedule  B  of  section  2504  of  the  Revised  Statutes,  and  not  to  a  duty  of 
one  and  a  half  cents  per  pound,  under  said  schedule,  as  "  band,  hoop,  and  scroll 
iron." 

The  question  as  to  whether  the  articles  were  subject  to  some  other  rate  of  duty 
than  one  of  those  two  not  having  been  raised  on  the  trial  in  the  court  below, 
cannot  be  raised  by  the  plaintiil  in  error  in  this  court. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

Solicitor  General  PhiUips,  for  plaintiffs  in  error. 

W.  W.  Howe  and  J.  H.  Kennan^  for  defendants  in  error. 

Blatohfobd,  J.  This  is  a  writ  of  error  to  reverse  a  judgment  ren- 
dered against  a  collector  of  customs  for  the  recovery  of  duties  paid 
|under  protest.  The  firm  of  D.  L.  Banlett  &  Co.  imported  into  the 
Fport  of  New  Orleans  from  Liverpool,  England,  in  1880,  certain*arti- 
cles,  entered  some  as  '^bundles  black  iron  cotton  ties,  30  strips  each 
bundle,  and  80  Kennedy  buckles;"  others  as  ''bundles  blacked  iron 
cotton  ties,  arrow  buckles.  No.  4,  80  buckles  and  80  strips  to  each 
bundle,  11  feet;"  others  as  '"bundles  blacked  iron  cotton  ties,  Een« 
nedy  buckles,  80  buckles  and  80  strips  to  each  bundle,  11  feet."  Hav- 
ing paid  under  protest  the  duty  exacted  by  the  collector,  which  was 
one  and  a  half  cents  per  pound  on  the  weight  of  the  iron  strips  and 
the  buckles,  the  importers  claiming  that  the  lawful  duty  was  86  per 
cent,  ad  valorem,  appealed  to  the  secretary  of  the  treasury,  who  af- 
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finned  the  decision  of  the  oolleotor.  This  suit  was  then  brought. 
The  petition  alleges  that  the  imported  goods  were  "manufactures  of 
iron,  yiz.,  certain  invoices  of  black  iron  cotton  ties/'  ''in  bundles  of 
SO  strips  each,  cut  to  the  required  length  of  11  feet,  and  sundry 
buckles/  ''being  SO  buckles  to  each  bundle  of  said  ties;"  that  the 
proper  duty  was  86  per  cent,  ad  valorem,  and  no  more,  because  the 
ties,  composed  of  the  strips  and  buckles  in  said  bundles,  constituted 
a  manufacture  of  iron  for  a  special  and  important  purpose,  and 
were  "manufactures  of  iron  not  otherwise  provided  for;"  and  that, 
even  if  the  strips  of  iron  were  not  to  be  admitted  at  a  duty  of  S6  per 
cent,  ad  valorem,  the  duty  on  the  buckles  could  not  lawfully  have  ex- 
ceeded that  rate,  while  that  exacted  on  them  amounted  to  an  excess 
of  $760.  The  whole  amount  claimed  to  be  recovered  back  was 
$8,762. 

The  question  involved  arises  under  section  S604  of  the  Bevised 
Statutes,  which,  in  Schedule  E,  imposes  the  following  duties : 

'*  All  band,  hoop,  and  scroll  iron,  from  one-half  to  six  inches  wide,  under 
one-eighth  of  an  inch  in  thickness,  and  not  thinner  than  No,  20,  wire  guage, 
one  and  one-half  cents  per  pound.  «  «  «  AU  other  descriptions  of  rolled 
or  hammered  iron,  not  otherwise  provided  for,  one  cent  and  one-fourth  per 
pound.  *  «  *  Manufactures  *  *  «  not  otherwise  provided  for,  of 
♦    ♦    ♦    Iron,    ♦    ♦    ♦    85  per  centum  ad  iu^0m." 

The  bill  of  exceptions  states  that  on  the  trial  certain  facts  were 
"conceded,  as  set  forth  in  note  of  evidence  and  statement  of  facts 
filed  in  the  cause  in  open  court;"  that  "a  sample  of  the  articles  ofg 
merchandise  imported  by  plaintiffs,  and  described*  in  the  petition,*** 
was  "produced  and  exhibited  to  the  jury;"  that  "witnesses"  were 
"produced  on  the  part  of  the  plaintiffs  and  on  the  part  of  the  defend- 
ant;" that  it  was  "claimed  on  the  part  of  the  plaintiffs  that  the  im- 
ported articles,  for  the  recovery  of  a  portion  of  the  duties  paid  upon 
which  this  suit  was  brought,  should  have  been  classed  and  subjected 
to  duties  as  cotton  ties,  under  the  designation  <  manufactured  articles 
not  otherwise  provided  for;' "  and  that  it  was  "claimed  on  the  part 
of  the  defendant  that  the  said  imported  articles  should  have  been 
classed  and  subjected  to  duties  under  the  designation  '  band  or  hoop 
iron.' "  The  "note  of  evidence  and  statement  of  facts"  sets  forth 
that  the  plaintiffs  introduced  the  entries  of  the  goods,  and  then  pro- 
ceeds : 

'*It  was  admitted  that  the  allegations  of  petition  were  correct  as  to  partnei^ 
ship  of  plaintiffs,  ownership  and  importation  of  property,  amount  of  same,  and 
duties  paid,  and  protest,  appeals  and  affirmance  of  collector's  decision,  and  thai 
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the  only  issue  disputed  by  defendant  is  the  question,  wliich  is  the  sole  question 
to  be  decided,  whether  the  articles  of  merchandise  described  in  the  petition  are 
dutiable  under  Schedule  E  as  hoop,  band,  or  scroll  iron,  or  as  '  manufactures 
of  iron  not  otherwise  provided  for  *  in  said  schedule.  In  case  the  plaintifEs  be^ 
entitled  to  recover,  it  is  understood  that  the  amount  is  $3,722.99." 

At  the  request  of  the  defendant  the  court  charged  the  jury,  that 
"if  the  jury  find  from  the  evidence  that  the  articles  imported  by  th& 
plaintiffs  consisted  of  iron  bands,  blackened,  cat  into  lengths  of  11 
feet,  and  put  up  in  bundles  of  80,  with  30  buckles  on  one  band  in  each 
bundle,  and  not  permanently  attached,  then  the  fact  that  the  buckles 
accompany  the  bands  will  not  prevent  the  bands  from  being  included 
in  and  dutiable  under  the  denomination  of  band  iron/'  The  court 
further  charged  the  jury  ''that  the  practical  question  to  be  deter- 
mined by  the  jury  is,  whether  the  articles  imported  by  plaintiffs  are 
band,  hoop,  or  scroll  iron,  or,  on  the  other  hand,  cotton  ties;"  that 
"this  question  must  be  determined  by  mercantile  usage,  as  shown  by 
the  testimony  in  the  cause;  that,  if  the  jury  find  from  the  evidence 
that  said  articles  are  cotton  ties,  and  are  known  in  commerce  as 
Ssuoh,  then  they  are  subject  to  a  duty  of  85  per  cent,  ad  valorem;" 
•  but  that,  "if  the*  jury  find  that  they  are  band,  hoop,  or  scroll  iron, 
and  known  in  commerce  as  such,  they  are  subject  to  a  duty  of  one 
and  a  half  cents  a  pound. **  The  defendant  excepted  to  said  "last 
charge,  and  to  each  part  of  the  same."  The  verdict  was  in  these 
words:  "We,  the  jury,  find  a  verdict  for  the  plaintiff  in  the  sum  of 
$3,722.99,  and  that  sample  on  exhibition  in  court,  and  in  contro- 
versy, is  cotton  ties."     A  judgment  was  entered  for  said  amount. 

The  defendant  contends  that  the  court  charged  the  jury,  in  sub- 
stance, that  if  the  goods  were,  and  were  known  as,  cotton  ties,  they 
could  not  be  at  the  same  time  band  iron;  and  that  this  was  error. 
The  argument  is  that  the  term  "band  iron"  may  include  an  article 
known  as  a  "cotton  tie,"  that  to  say  that  one  sort  of  band  iron  is 
known  by  the  name  of  "cotton  tie"  is  not  to  say  that  necessarily  it 
is  no  longer  band  iron;  that  all  that  was  done  to  the  band  iron  was 
to  cut  it  into  lengths  of  11  feet  and  blacken  it ;  and  that  this  is  not 
to  make  a  manufacture  of  iron  not  otherwise  provided  for,  within  the 
statute.  The  charge  complained  of  must  be  considered  in  connec- 
tion with  all  that  occurred  at  the  trial,  as  shown  by  the  record.  The 
"note  of  evidence  and  statement  of  facts"  says  that  the  only  issue 
disputed  by  the  defense,  and  the  only  question  to  be  decided  was, 
whether  the  articles  "described  in  the  petition"  are  dutiable  as  "hoop^ 
band,  or  scroll  iron,"  or  as  *' manufactures  of  iron  not  otherwise  pro^ 
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vided  for.**  The  desoription  in  the  petition  says  that  the  articles  are 
iron  ootton  ties,  in  strips,  each  "cat  to  the  required  length  of  11 
feety"  with  a  buckle  to  each  strip.  The  record  shows  that  there  was 
evidence  given  on  the  trial  by  witnesses  for  both  parties,  but  on  what 
subject  does  not  appear,  except  that  some  evidence  was  given  as  to 
"mercantile  usage."  Evidence  may  have  been  given  as  to  whether 
the  strips  were  cut  in  lengths  from  merchantable  band  iron,  or  cutS 
in  lengths  in  the  process  of  original*manufacture.  The  agreed  issue** 
was  as  to  whether  the  articles,  so  far  as  the  strips  were  concerned, 
were  "band  iron,"  or  "manufactures  of  iron  not  otherwise  provided 
for.**  The  court  placed  the  issue  before  the  jury  as  being  whether 
the  articles,  so  far  as  the  strips  were  concerned,  were  "band  iron"  or 
"cotton  ties."  Of  course  the  buckles  were  not  band  iron.  The 
charge  was  to  the  effect  that  if  the  articles  were  known  in  commerce 
as  "cotton  ties,"  and  were  not  known  in  commerce  as  "band  iron," 
they  were  subject  to  a  duty  of  85  per  cent,  ad  valorem,  as  "manufac- 
tures of  iron  not  otherwise  provided  for,"  and  not  to  duty  as  "band 
iron." 

The  petition  avers  that  the  cotton  ties,  composed  of  the  strips  and 
buckles,  "constitute  a  manufacture  of  iron  for  a  special  and  impor- 
tant purpose."  It  is  to  be  assumed  that  this  fact  was  proved  under 
the  general  issue  pleaded.  The  verdict  distinctly  finds  that  the  arti- 
cles were  "cotton  ties,"  which  is  to  be  taken  as  a  finding  that  the  ar* 
tides  were  not  "band  iron."  Not  being  "band  iron,"  they  could  not, 
under  the  issues  tried,  have  been  other  than  "manufactures  of  iron 
not  otherwise  provided  for."  The  substance  of  the  whole  charge  was, 
that  if  the  jury  found  that  the  articles  were  "band  iron,"  the  correct 
duty  had  been  imposed  and  the  plaintiffs  could  not  recover.  The 
strips  not  being  band  iron,  and  the  buckles,  certainly,  not  being  band 
iron,  the  proper  duty  was  35  per  cent,  ad  valorem. 

The  plaintiff  in  error  further  contends  that  the  court  erred  in  charg- 
ing that  if  the  articles  were  not  "band  iron,"  they  were  subject  to  a 
duty  of  35  per  cent,  ad  valorem.  The  contention  is  that  if  what  ap- 
pears to  have  been  done  in  respect  of  the  strips,  to  produce  the  arti- 
cle, amounted  to  a  manufacture,  it  brought  the  article  within  the 
duty  of  one  and  one-fourth  cents  per  pound,  as  falling  under  the  head  of 
"all  other  descriptions  of  rolled  or  hammered  iron,  not  otherwise  pro- 
vided for."  But,  by  the  "note  of  evidence  and  statement  of  facts"  the 
defendant  admitted  that  the  only  question  which  he  raised  was  whether 
the  articles  were  "band  iron,"  and  so  dutiable  at  one  and  one-half 
cents  per  pound,  or  whether  they  were  dutiable  at  35  per  cent,  ad  valo^ 
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rem,  as  ''mannfactords  of  iron  not  otherwise  provided  for."    This  is 

|shown  by  the  record  to  have  been  the  only  question  tried.    The  plaintiff 

?in  error»eannot  here  raise  the  question  as  to  a  duty  of  one  and  one-fourth 

cents  per  pound,  because  it  does  not  appear  that  he  raised  it  on  the 

trial.    The  bUl  of  exceptions  distinctly  states  that  the  only  contention 

of  the  defendant  on  the  trial  was  that  the  articles  were  dutiable  as 

"band  or  hoop  iron." 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 


<106  U.  S.  265) 

Badobb,  GoUector,  etc.,  v.  Barlstt  &  Oo« 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

Blatohford,  J.  The  questions  presented  in  this  case  are  the  same 
as  those  in  the  other  suit  between  the  same  parties,  ivpra,  and  for 
the  reasons  assigned  in  the  opinion  in  that  case,  the  judgment  in 
this  case  is  affirmed. 


<106  U.  8.  891) 

Larsdaia,  Adm*z,  ete.,  v.  Smith  and  others. 

(December  18, 1882.) 

GouBTS  OF  Equitt—Rxlief— Delay  ni  ArPLioATioN^DBifUBBnt. 

CourU  of  equity  deny  relief  to  thoee  who  delay  for  an  unreaaonable  length  of  time 
in  asserting  their  claims. 

If  the  case,  as  stated  by  the  bill,  appears  to  be  one  which  a  court  of  equity,  on  ac- 
count of  the  statements  of  the  claim,  or  the  laches  of  complainant,  wiU  ref ckse 
to  aid,  the  defendant  may  resist  it  by  demuirer. 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia, 

C.  P.  Culver,  Jesup  Miller,  C.  O.  Lee  and  H.  0.  ClaughUm,  for  ap* 
pellants. 

Jat.  S.  Edwards  and  Job  Barnard,  for  appellee. 

Hablan,  J.  It  has  been  a  recognized  doctrine  of  courts  in  equity, 
from  the  very  beginning  of  their  jurisdiction,  to  withhold  relief  from 
those  who  have  delayed  for  an  unreasonable  length  of  time  in  assert- 
ing their  claims.  Elmendorfy.  Taylor,  10  Wheat.  168;  PiaU  y.  VaU 
Her,  9  Pet.  416;  Maxwell  y.  Kennedy,  8  How.  222;  Badger  y.  Badger, 
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S  Wall.  94;  Cholmondeley  y.  Clinton,  2  Jao.  &  W.  114;  2  Stoiy.Eq. 
Jur.  §  1520.  In  Wagner  y.  Baird,  7  How.  259,  it  was  said  that  long 
acqniesoenoe  and  laches  by  parties  oat  of  possession  are  produotive  of 
muoh.  hardship  and  injustice  to  others,  and  is  not  to  be  excused  ex- 
cept by  showing  some  actual  hindrance  or  impediment,  caused  by  the 
fraud  or  concealment  of  the  party  in  possession.  The  case  must  be 
one  which  appeals  to  the  conscience  of  the  chancellor. 

And,  contrary  to  the  view  pressed  in  argument,  a  defense  grounded 
upon  the  staleness  of  the  claim  asserted,  or  upon  the  gross  laches  of 
the  party  asserting  it,  may  be  made  by  demurrer,  not,  necessarily,  by 
plea  or  answer.  A  different  rule  has  been  announced  by  some 
authors,  and  in  some  adjudged  cases;  generally,  however,  upon  thes 
authority  of  Earl^of  Deloraine  v.  Broume,  8  Brown,  Ch.  638.  Lord? 
Thublow,  who  decided  that  case,  is  reported  to  have  declared,  when 
overruling  a  demurrer  to  a  bill  charging  fraudulent  representations 
as  to  the  value  of  an  estate,  and  praying  an  account  of  rents,  profits, 
etc.,  that  his  action  was  based  upon  the  ground  that  length  of  time^ 
propriojure,  was  no  reason  for  a  demurrer;  that  it  was  only  a  con* 
elusion  from  facts,  showing  acquiescence,  and  was  not  matter  of  law; 
and  that  he  could  not  allow  a  party  to  avail  himself  of  an  inference 
from  facts  on  a  demurrer.  But  in  Hovenden  v.  Lord  Annesley,  2 
Schoales  &  L.  687,  decided  in  1806,  Bord  Bedesdalb  expressed  his 
disapproval  of  the  decision  of  Lord  Thublow,  as  reported  by  Brown, 
and  said  that  it  was  rendered  in  a  hurry,  when  the  latter  was  about 
to  surrender  the  seals,  and  when  much  injury  might  have  been  done 
to  parties  had  judgments  not  been  given  before  the  latter  retired  from 
office.  The  rule,  as  announced  in  Hovenden  v.  Lord  Annesley,  was,, 
''that  when  a  party  does  not  by  his  bill  bring  himself  within  the  rule 
of  the  court,  the  other  party  may  by  demurrer  demand  judgment, 
whether  he  ought  to  be  compelled  to  answer.  If  the  case  of  the 
plaintiff,  as  stated  in  the  bill,  will  not  entitle  him  to  a  decree,  the 
judgment  of  the  court  may  be  required  by  demurrer,  whether  the  de* 
fendant  ought  to  be  compelled  to  answer  the  bill."  That,  the  court 
said,  was  matter  of  the  law  of  a  court  of  equity,  to  be  determined  ac» 
cording  to  its  rules  and  principles. 

Such  is,  undoubtedly,  the  established  doctrine  of  this  court  as  an- 
nounced  in  many  cases.  In  Maxwell  v.  Kennedy,  supra,  the  court, 
speaking  by  Chief  Justice  Tanbt,  approved  the  rule  as  announced  by 
Lord  Bbdesdalb.  After  referring  to  Piatt  v.  Vattier,  supra,  and  to 
McKnightr.  Taylor,  1  How.  168,  and  Bouman  v.  Wai,hen,  Id.  189,  it 
was  said  that  "the  proper  rule  of  pleading  would  seem  to  be  that  when 
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the  case  stated  by  the  bill  appears  to  be  one  in  which  a  court  of 
eqaity  will  refuse  its  aid,  the  defendant  should  be  permitted  to  resist 
it  by  demurrer.  And  as  the  laches  of  the  complainant  in  asserting 
his  claim  is  a  bar  in  equity,  if  that  objection  is  apparent  on  the  bill 
itself,  there  can  be  no  good  reason  for  requiring  a  plea  or  answer  to 
bring  it  to  the  notice  of  the  court."  In  the  more  recent  case  of  Bad- 
ger y.  Badger,  supra,  the  court,  speaking  by  Mr.  Justice  Grieb,  said 
that  a  party,  who  makes  an  appeal  to  the  conscience  of  the  chancel- 
lor, "should  set  forth  in  his  bill  specifically  what  were  the  impediments 
to  an  earlier  prosecution  of  his  claim;  how  he  came  to  be  so  long 
ignorant  of  his  rights,  and  the  means  used  by  the  respondent  to 
fraudulently  keep  him  in  ignorance;  and  how  and  when  he  first  came 
to  a  knowledge  of  the  matters  alleged  in  his  bill ;  otherwise  the  chan- 
cellor may  justly  refuse  to  consider  his  case,  on  his  own  showing, 
without  inquiry  whether  there  is  a  demurrer  or  formal  plea  of  the 
statute  of  limitations  contained  in  the  answer.**  Rhode  leland  y. 
Maisachusetts,  16  Pet.  238. 

S     These  principles  are  decisiye  of  the  case  before  us. 

*  •By  duly-recorded  deed  of  July  18,  1818,  signed  by  John  P.  Van 
Ness  (his  wife  uniting  in  the  conyeyance)  and  by  Noah  Stinchcomb, 
the  former  conyeyed  to  the  latter,  at  a  fixed  annual  rent,  lot  S,  square 
455,  in  the  city  of  Washington,  to  haye  and  to  hold,  etc.,  unto  Stinch- 
comb, his  executors,  administrators,  and  assigns,  for  the  term  of  90 
years,  renewable  foreyer.  Stinchcomb  entered  under  the  deed,  made 
yaluable  improyements  upon  the  lot,  and  remained  in  possession  un- 
til the  year  1833  or  1834,  when  Van  Ness  repossessed  himself  of  the 
premises,  in  yirtue  of  a  clause  in  the  deed  in  these  words : 

«'  Proylded,  always,  that  if  the  said  rent  or  any  part  thereof  shall  be  in  ar- 
rear  and  unpaid  for  the  space  of  30  days  next  after  the  time  at  which  the  same 
is  reserved  to  be  paid,  as  aboye,  being  first  lawfully  demanded,  that  then  it 
shall  and  may  be  lawful  to  and  for  the  said  John,  his  heirs  and  assigns,  into 
the  demised  premises  or  any  part  thereof,  in  the  name  of  the  whole,  to  re- 
enter, and  the  same  to  haye  again,  repossess,  occupy,  and  enjoy,  as  in  hU  or 
their  former  estate^  until  all  such  arrearages  of  rent,  with  legal  interest  from  the 
time  at  which  said  rent  shall  haye  become  payable,  and  all  and  eyery  cost, 
charge,  and  expense  incurred  by  reason  of  the  non-payment  of  said  rent  shall 
be  lawfully  satisfied  and  paid,  or  make  distress  therefor,  at  his  or  their  op- 
tion." 

Stinchomb  died  on  the  eleyenth  day  of  February,  1841,  without,  so 
far  as  the  bill  discloses,  making  any  effort  to  repossess  himself  of 
the  property.  Van  Ness  died  in  184-,  and,  upon  the  diyision  of  his 
^ate,  i>ne  lot  in  question  was  assigned  to  Matilda  E.  Van  Ness,  ou« 
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of  his  heirs  at  law,  by  whom  it  was  subsequently  conveyed  to  William 
G.  Deal  and  others.  The  present  defendants  hold  the  premises  by 
virtue  of  the  before-mentioned  assignment  and  the  deed  of  Matilda 
E.  Van  Ness  and  her  assigns.  The  complainant,  as  administrator  of 
Stinchcomb,  having  offered,  and  now  offering,  to  pay  all  rents,  interest, 
charges,  and  costs,  which  may  have  accrued  upon  the  property,  asks 
a  decree  permitting  her  to  redeem  the  same,  and  ordering  an  account 
which  will  show,  as  well  the  principal  and  interest  of  rents  in  ar- 
rear  due  defendants,  as  the  rents  and  profits  received  by  the  latter 
since  they  entered  into  possession,  setting  off  the  one  against  the 
other.  Such  is,  substantially,  the  case  made  by  the  bill;  and  such  is 
the  relief  asked,  notwithstanding  suit  was  delayed  until  after  the  ex- 
piration of  about  45  years  from  the  re-entiy  of  Van  Ness,  "as  in  his 
*  *  *  former  estate,"  and  until  more  than  80  years  had  elapsed 
after  his  death  and  the  assignment  of  the  lot  in  question  to  one  of 
his  heirs  at  law.  S 

*The  case  is  plainly  one  of  gross  laches  on  the  part  of  Btinchcomb? 
and  those  claiming  under  him.  His  right  under  the  deed  of  1818, 
to  repossess  himself  of  the  premises  by  paying  rents  and  charges  in 
arrear,  accrued  the  moment  Van  Ness  re-entered  in  1838  or  1834. 
But  this  right  could  not  last  forever.  Its  assertion  could  not  be 
safely  neglected  for  an  unreasonable  length  of  time.  The  bill  dis- 
closes no  plausible,  much  less  sufficient,  explanation  of  the  long  de- 
lay ensuing,  after  1883,  without  any  movement  upon  the  part  of 
Stinchcomb,  his  representatives  or  heirs,  to  recover  the  property,  by 
discharging  the  rents  and  charges  in  arrear,  and  re-entering,  as 
might  have  been  done,  in  pursuance  of  the  provisions  of  the  deed  of 
1818.  On  the  contrary,  the  facts  set  out  in  the  bill  justifies  the  con- 
clusion either  that  Stinchcomb  elected,  in  his  life-time,  to  abandon 
all  claim  upon  the  property  and  leave  Van  Ness  in  possession,  as  in 
his  former  estate,  or  that  his  claim  was,  in  some  way  satisfactorily 
arranged  or  discharged.  The  complainant  and  those  whom  she  rep- 
resents have  slept  too  long  upon  their  rights.  The  peace  of  society 
and  the  security  of  property  demand  that  the  presumption  of  right, 
arising  from  a  great  lapse  of  time  without  the  assertion  of  an  adverse 
claim  should  not  be  disturbed.  In  such  cases,  sound  discretion  requirep 
that  the  court  should  withhold  relief. 

Some  reference  has  been  made  to  the  decisions  of  the  supreme  court 
of  Maryland,  the  laws  of  which  state,  as  they  existed  on  the  twenty- 
seventh  day  of  February,  1801,  except  as  since  modified  or  repealed 
v.l— 23 
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by  oongressy  continue  in  force  in  this  district.  It  is  only  necessary 
to  say  that  the  principles  to  which  we  have  referred  haye  been  stead* 
Qy  upheld  by  the  supreme  court  of  Maryland,  not  upon  the  ground  of 
I  any  changes  in  the  law  of  that  state  since  1801,  but  in  deference  to 
*  the  established  doctrines  governing  courts  of  ^equity  in  giving  relief  to 
those  who  seek  the  enforcement  of  antiquated  demands.  Hepburn'i 
Case,  8  Bland,  Ch.  110;  Hawkins  v.  Chapman,  26  Md.  100;  Nelson  v. 
Hagerstown  Bank,  27  Md.  74;  Syester  v.  Brewer,  Id.  819;  FranerY. 
QeUton,  85  Md.  314. 

For  the  reasons  given«  we  are  of  opinion  that  the  court  below  prop- 
erly sustained  the  demurrer,  and  dismissed  the  bill  for  want  of 
equity.    The  decree  is  affirmed. 


(106  U.  8.  850) 

St.  Glaib  and  others  v.  Ooz* 

(December  18, 1882.) 

JnRUDTOTiOH-— Btatb  Ooubts— Fobbigh  CoRPOBATioin— Bbbtiob  of  Proobss  cm 

AOBNT. 

Oourts  of  the  United  States  only  regard  Judgments  of  the  state  courts  establishing 
personal  demands  as  having  yaliditj  or  as  importing  verity  where  they  have 
been  rendered  upon  personal  citation  of  the  party  or  those  empowered  to  re- 
ceive process  for  him,  or  upon  his  voluntary  appearance,  whether  the  party  be 
a  corporation  or  a  natural  person. 

A  corporation,  being  an  artificial  person,  can  act  only  through  its  agents,  and  only 
through  them  can  it  be  reached,  and  process  must  therefore  be  served  on  such 
agents. 

A  corporation  of  one  state  cannot  do  business  in  another  state  without  the  latter's 
consent,  express  or  implied,  and  that  consent  may  be  accompanied  with  the 
condition,  that  in  any  litigation  arising  out  of  its  transactions  in  the  state  it 
will  accept  as  sufficient  the  service  of  process  on  its  agent  or  persons  speciaUy 
designated. 

When  service  Is  made  within  the  state  upon  an  agent  of  a  foreign  corporation  it  is 
essential  in  order  to  support  the  Jurisdiction  of  the  state  court  to  render  a  per- 
sonal Judgment  that  it  should  appear  somewhere  in  the  record,  either  in  th» 
application  for  the  writ  or  accompanying  its  service,  or  in  the  pleadings  oi 
finding  of  the  court,  that  the  corporation  was  engaged  in  business  in  the  state. 

The  transaction  of  business  by  the  corporation  in  the  state,  general  or  special,  ap- 
pearing, a  certificate  of  service  by  the  proper  officer  on  a  person  who  is  iti 
agent  there,  would  be  pr^a/a<i9  evidence  that  the  agent  represented  the  com- 
pany in  the  business,  but  it  may  be  shown  when  the  record  is  offered  as  evi* 
denoe  in  another  state  that  the  agent  stood  in  no  representative  oharacter  to 
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the  eompaD7,that  his  datiet  were  limited  to  those  of  a  gabordinate  employe^ 
or  to  a  particular  traneaotion,  or  that  hie  agenpj  had  ceased  when  the  matter 
in  suit  arose. 
Where  there  was  nothing  in  the  record  offered  in  OTldence  to  show  that  the  cor- 
poration was  engaged  in  business  in  the  state  where  serrice  was  made  on  its 
agent,  and  the  service  of  the  officer  gave  no  information  on  the  subject,  and  it 
did  not  appear,  even  prima  fade,  that  the  agent  stood  in  any  such  representa- 
tire  character  to  the  company  as  would  Justify  the  senrice  of  the  writ  on  him, 
the  record  is  properly  excluded  as  evidence. 

In  Error  to  the  Circoit  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan. 

O.  J.  Walker,  for  plaintiff  in  error. 

Dan  M.  Dickinson  and  Levi  T.  Oriffin,  for  defendant  in  error. 

FiELDy  J.  This  action  was  brought  by  the  plaintiff  in  the  court  be- 
low to  recover  the  amount  due  on  two  promissory  notes  of  the  defend- 
antSy  each  for  the  sum  of  $2,500,  bearing  date  on  the  second  of  Au*!8 
gusty  1877,  and  payable  five  months  after  date,  to  the  order^of  the* 
Winthrop  Mining  Company,  at  the  German  National  Bank,  in  Chi- 
cago, with  interest  at  the  rate  of  7  per  cent,  per  annum.  To  the  ac- 
tion the  defendants  set  up  yarious  defenses,  and,  among  others,  sub- 
stantially these:  That  the  consideration  of  the  notes  had  failed;  that 
they  were  given  with  two  others  of  like  tenor  and  amount  to  the 
Winthrop  Mining  Company,  a  corporation  created  under  the  laws  of 
Illinois^  in  part  payment  for  ore  and  other  property  sold  to  the  de- 
fendants upon  a  representation  as  to  its  quantity,  which  proved  to  be 
inoorreot;  that  only  a  portion  of  the  quantity  sold  was  ever  delivered, 
and  that  the  value  of  the  deficiency  exceeded  the  amount  of  the  notes 
in  suit;  that  at  the  commencement  of  the  action,  and  before  the 
transfer  of  the  notes  to  the  plaintiff,  the  Winthrop  Mining  Company 
was  indebted  to  the  defendants  in  a  large  sum,  viz.,  $10,000,  upon  a 
judgment  recovered  by  them  in  the  circuit  court  of  Marquette  county, 
in  the  state  of  Michigan,  and  that  the  notes  were  transferred  to  him 
after  their  maturity  and  dishonor,  and  after  he  had  notice  of  the  de- 
fenses to  them.  On  the  trial,  evidence  was  given  by  the  defendantfi 
tending  to  show  that  the  plaintiff  was  not  a  bona  fide  holder  of  the 
notes  for  value.  A  certified  copy  of  that  judgment  was  also  produced 
by  them  and  offered  in  evidence,  but  on  his  objection  that  it  had  not 
been  shown  that  the  court  had  obtained  jurisdiction  of  the  parties,  it 
was  excluded,  and  to  the  exclusion  an  exception  was  taken.  The 
jury  found  for  him  for  the  full  amount  claimed,  and  judgment  having 
been  entered  thereon,  the  defendants  brought  the  ease  here  for  re« 
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view.    The  raling  of  the  ooart  below  in  excluding  the  record  consti* 
tutes  the  only  error  assigned. 

The  judgment  of  the  circuit  court  in  Michigan  was  rendered  in  an 
action  commenced  by  attachment.  If  the  plaintiffs  in  that  action 
were,  at  its  commencement,  residents  of  the  state,  of  which  some 
doubt  is  expressed  by  counsel,  the  jurisdiction  of  the  court,  under  the 
writ,  to  dispose  of  the  property  attached  cannot  be  doubted,  so  far  as 
was  necessary  to  satisfy  their  demand.  No  question  was  raised  as  to 
gthe  validity  of  the  judgment  to  that  extent.  The  objection  to  it  was 
•  as  to^eyidenoe  that  the  amount  rendered  was  an  existing  obligation 
or  debt  against  the  company.  If  the  court  had  not  acquired  juris- 
diction over  the  company,  the  judgment  established  nothing  as  to  its 
liability,  beyond  the  amount  which  the  proceeds  of  the  property  dis- 
charged. There  was  no  appearance  of  the  company  in  the  action, 
and  judgment  against  it  was  rendered  for  $6,450  by  default.  The 
officer,  to  whom  the  writ  of  attachment  was  issued,  returned  that,  by 
virtue  of  it,  he  had  seized  and  attached  certain  specified  personal 
property  of  the  defendant,  and  had  also  served  a  copy  of  the  writ, 
with  a  copy  of  the  inventory  of  the  property  attached,  on  the  defend- 
ant, "by  delivering  the  same  to  Henry  J.  Golwell,  Esq.,  agent  of  the 
said  Winthrop  Mining  Company,  personally,  in  said  county." 

The  laws  of  Michigan  provide  for  attaching  property  of  absconding, 
fraudulent,  and  non-resident  debtors  and  of  foreign  corporations. 
They  require  that  the  writ  issued  to  the  sheriff,  or  other  officer  by 
whom  it  is  to  be  served,  shall  direct  him  to  attach  the  property  of  the 
defendant,  and  to  summon  him  if  he  be  found  within  the  county,  and 
also  to  serve  on  him  a  copy  of  the  attachment  and  of  the  inventory 
of  the  property  attached.  They  also  declare  that  where  a  copy  of  the 
writ  of  attachment  has  been  personally  served  on  the  defendant  the 
same  proceedings  may  be  had  thereon  in  the  suit  in  all  respects  as 
upon  the  return  of  an  original  writ  of  summons  personally  served 
where  suit  is  commenced  by  such  summons.  2  Gomp.  Laws  1871, 
§§  6397,  6413.  They  also  provide,  in  the  chapter  regulating  pro- 
ceedings by  and  against  corporations,  that  "suits  against  corporations 
may  be  commenced  by  original  writ  of  summons,  or  by  declaration, 
in  the  same  manner  that  personal  actions  may  be  commenced  against 
individuals,  and  such  writ,  or  a  copy  of  such  declaration,  in  any  suit 
against  a  corporation,  may  be  served  on  the  presiding  officer,  the 
cashier,  the  secretary,  or  the  treasurer  thereof;  or,  if  there  be  no 
such  officer,  or  none  can  be  found,  such  service  may  be  made  on  such 
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other  officer  or  member  of  sach  oorporation,  or  in  saoh  other  manner 
as  the  conrt  in  whioh  such  sait  is  brought  may  direct;**  and  that  ''in 
suits  commenced  by  attachment  in  favor  of  a  resident  of  this  state 
against  any  corporation  created  by  or  under  the  laws  of  any  otherg 
state/govemment,  or  country,  if  a  copy  of  such  attachment,  and  of* 
the  inventory  of  property  attached,  shall  have  been  personally  served 
on  any  officer,  member,  clerk,  or  agent  of  such  corporation  within 
this  state,  the  same  proceedings  shall  be  thereupon  had,  and  with 
like  effect,  as  in  case  of  an  attachment  against  a  natural  person, 
which  shall  have  been  returned  served  in  like  manner  upon  the 
defendant."     2  Oomp.  Laws  1871,  §§  6544,  6550. 

The  courts  of  the  United  States  only  regard  judgments  of  the  state 
courts  establishing  personal  demands  as  having  validity  or  as  import- 
ing verity  where  they  have  been  rendered  upon  personal  citation  of 
the  party,  or,  what  is  the  same  thing,  of  those  empowered  to  receive 
process  for  him,  or  upon  his  voluntary  appearance. 

In  Pennoyer  v.  Neff  we  had  occasion  to  consider  at  length  the  man- 
ner in  which  the  state  courts  can  acquire  jurisdiction  to  render  a 
personal  judgment  against  non-residents  which  would  be  received  as 
evidence  in  the  federal  courts;  and  we  held  that  personal  service  of 
citation  on  the  party  or  his  voluntary  appearance  was,  with  some 
exceptions,  essential  to  the  jurisdiction  of  the  court.  The  exceptions 
related  to  those  cases  where  proceedings  are  taken  in  a  state  to  de- 
termine the  status  of  one  of  its  citizens  towards  a  non-resident,  or 
where  a  party  has  agreed  to  accept  a  notification  to  others  or  service 
on  them  as  citation  to  himself.  95  U.  S.  714.  The  doctrine  of  that 
case  applies,  in  all  its  force,  to  personal  judgments  of  state  courts 
against  foreign  corporations.  The  courts  rendering  them  must  have 
acquired  jurisdiction  over  the  party  by  personal  service  or  voluntary 
appearance,  whether  the  party  be  a  corporation  or  a  natural  person. 
There  is  only  this  difference:  A  corporation,  being  an  artificial  being, 
can  act  only  through  agents,  and  only  through  them  can  be  reached, 
and  process  must,  therefore,  be  served  upon  them.  In  the  state 
where  a  corporation  is  formed  it  is  not  difficult  to  ascertain  who  are 
authorized  to  represent  and  act  for  it.  Its  charter  or  the  statutes  of 
the  state  will  indicate  in  whose  hands  the  control  and  management 
of  its  affairs  are  placed.  Directors  are  readily  found,  as  also  the  offi- 
cers appointed  by  them  to  manage  its  business.  But  the  moment  the^ 
boundary*of  the  state  is  passed  difficulties  arise;  it  is  not  so  easy  to!' 
determine  who  represent  the  corporation  there  and  under  what  cir- 
cumstances service  on  them  will  bind  it.     Formerly  it  was  held  that 
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a  foreign  corporation  conld  not  be  sued  in  an  action  for  the  recovery 
of  a  personal  demand  ontside  of  the  state  by  which  it  was  chartered. 
The  principle  that  a  corporation  mast  dwell  in  the  place  of  its  crea* 
tion,  and  cannot,  as  said  by  Chief  Justice  Tanet,  migrate  to  another 
sovereignty,  coupled  with  the  doctrine  that  an  officer  of  the  corpora- 
tion does  not  carry  his  functions  with  him  when  he  leaves  his  state, 
prevented  the  maintenance  of  personal  actions  against  it.  There  was 
no  mode  of  compelling  its  appearance  in  the  foreign  jurisdiction. 
Legal  proceedings  there  against  it  were,  therefore,  necessarily  con- 
fined to  the  disposition  of  such  property  belonging  to  it  as  could  be 
there  found;  and  to  authorize  them  legislation  was  necessary. 

In  McQueen  v.  Middleton  Manufg  Co.,  decided  in  1819,  the  supreme 
court  of  New  York,  in  considering  the  question  whether  the  law  of 
that  state  authorized  an  attachment  against  the  property  of  a  foreign 
corporation,  expressed  the  opinion  that  a  foreign  corporation  could 
not  be  sued  in  the  state,  and  gave  as  a  reason  that  the  process  must 
be  served  on  the  head  or  principal  officer  within  the  jurisdiction  of 
the  sovereignty  where  the  artificial  body  existed;  observing  that  if  the 
president  of  a  bank  went  to  New  York  from  another  state  he  would 
not  represent  the  corporation  there;  and  that  '"his  functions  and  his 
character  would  not  accompany  him  when  he  moved  beyond  the  ju- 
risdiction of  the  government  under  whose  laws  he  derived  this  char* 
acter."  16  John.  6.  The  opinion  thus  expressed  was  not,  perhaps, 
necessary  to  the  decision  of  the  case,  but  nevertheless  it  has  been 
accepted  as  correctly  stating  the  law.  It  was  cited  with  approval  by 
the  supreme  court  of  Massachusetts,  in  1834,  in  Peckham  v.  North 
Parish  in  Haverhill,  the  court  adding  that  all  foreign  corporations 
were  without  the  jurisdiction  of  the  process  of  the  courts  of  the 
commonwealth.  16  Pick.  286.  Similar  expressions  of  opinion  are 
found  in  numerous  decisions,  accompanied  sometimes  with  sugges- 
jBtions  that  the  doctrine  might  be  otherwise  if  the  foreign  corporation 
7  lent  its*officer  to  reside  in  the  state  and  transact  business  there  on 
its  account.  Libbey  y.  Hodgdon,  0  N.  H.  897;  Moulin  v.  Ins.  Co.  4 
Zab.  228. 

This  doctrine  of  the  exemption  of  a  corporation  from  suit  in  a 
state  other  than  that  of  its  creation,  was  the  cause  of  much  incon- 
venience and  often  of  manifest  injustice.  The  great  increase  in  the 
number  of  corporations  of  late  yean,  and  the  immense  extent  of  their 
business,  only  made  this  inconvenience  and  injustice  more  frequent 
and  marked.  Corporations  now  enter  into  all  the  industries  of  the 
eountiy.    The  business  of  banking,  mining,  manufacturing,  trans- 
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portation,  and  insarance  is  almost  entirely  carried  on  by  them,  and 
a  large  portion  of  the  wealth  of  the  country  is  in  their  hands.  In- 
corporated under  the  laws  of  one  state,  they  carry  on  the  most  exten- 
siye  operations  in  other  states.  To  meet  and  obviate  this  inconven- 
ience and  injustice,  the  legislatures  of  several  states  interposed  and 
provided  for  service  of  process  on  officers  and  agents  of  foreign  cor- 
porations doing  business  therein.  While  the  theoretical  and  legal 
view,  that  the  domicile  of  a  corporation  is  only  in  the  state  where  it 
is  oreated,  was  admitted,  it  was  perceived  that  when  a  foreign  cor- 
poration sent  its  officers  and  agents  into  other  states  and  opened 
offices,  and  carried  on  its  business  there,  it  was,  in  effect,  as  much 
represented  by  them  there  as  in  the  state  of  its  creation.  As  it  was 
protected  by  the  laws  of  those  states,  allowed  to  carry  on  its  business 
within  their  borders,  and  to  sue  in  their  courts,  it  seemed  only  right 
that  it  should  be  held  responsible  in  those  courts  to  obligations  and 
liabilities  there  incurred.  All  that  there  is  in  the  legal  residence  of 
a  corporation  in  the  state  of  its  creation  consists  in  the  fact  that  by 
its  laws  the  corporators  are  associated  together  and  allowed  to  exer- 
cise as  a  body  certain  functions,  with  a  right  of  succession  in  its 
members.  Its  officers  and  agents  constitute  all  that  is  visible  of  its 
existence ;  and  they  may  be  authorized  to  act  for  it  without  as  well 
as  within  the  state.  There  would  seem,  therefore,  to  be  no  sound 
reason  why,  to  the  extent  of  their  agency,  they  should  not  be  equally 
deemed  to  represent  it  in  the  states  for  which  they  are  respectively 
appointed  when  it  is  called  to  legal  responsibility  for  their  transao-S 
tions.  *The  case  is  unlike  that  of  suits  against  individuals.  They* 
can  act  by  themselves,  and  upon  them  process  can  be  directly  served, 
but  a  corporation  can  only  act  and  be  reached  through  agents.  Serv- 
ing process  on  its  agents  in  other  states,  for  matters  within  the 
sphere  of  their  agency,  is,  in  effect,  serving  process  on  it  as  much  so 
as  if  such  agents  resided  in  the  state  where  it  was  created. 

A  corporation  of  one  state  cannot  do  business  in  another  state  with- 
out the  latter's  consent,  express  or  implied,  and  that  consent  may  be 
accompanied  with  such  conditions  as  it  may  think  proper  to  impose. 
As  said  by  this  court  in  Lafayette  Int.  Co.  v.  French,  "these  condi* 
tions  must  be  deemed  valid  and  effectual  by  other  states  and  by  this 
court,  provided  they  are  not  repugnant  to  the  constitution  or  laws  of 
the  Qnited  States  or  inconsistent  with  those  rules  of  public  law  which 
secure  the  jurisdiction  and  authority  of  each  state  from  encroach- 
ment by  all  others,  or  that  principle  of  natural  justice  which  forbidr 


Digitized  by 


Google 


S60  BUPBEMB  OOUBT   BBPOBTBB. 

condemnation  without  opportunity  for  defense."     18   How.  407; 
Paid  V.  Virginia,  8  Wall.  181. 

The  state  may,  therefore,  impose  as  a  condition  upon  which  a  for- 
eign corporation  shall  be  permitted  to  do  business  within  her  limits, 
that  it  shall  stipulate  that  in  any  litigation  arising  out  of  its  transac- 
tions in  the  state,  it  will  accept  as  sufficient  the  service  of  process  on 
its  agents  or  persons  specially  designated,  and  the  condition  would 
be  eminently  fit  and  just.  And  such  condition  and  stipulation  may 
be  implied  as  well  as  expressed.  If  a  state  permits  a  foreign  cor- 
poration to  do  business  within  her  limits,  and  at  the  same  time  pro- 
vides that  in  suits  against  it  for  business  there  done,  process  shall  be 
served  upon  its  agents,  the  provision  is  to  be  deemed  a  condition  of 
the  permission;  and  corporations  that  subsequently  do  business  in 
the  state  are  to  be  deemed  to  assent  to  such  condition  as  fully  as 
though  they  had  specially  authorized  their  agents  to  receive  service 
of  the  process.  Such  condition  must  not,  however,  encroach  upon 
that  principle  of  natural  justice  which  requires  notice  of  a  suit  to  a 
party  before  he  can  be  bound  by  it.  It  must  be  reasonable;  and  the 
service  provided  for  should  be  only  upon  such  agents  as  may  be  prop- 
g  erly  deemed  representatives  of  the  foreign  corporation.  The  decision 
•  of  this^oourt  in  the  case  of  Lafayette  Im.  Co.  v.  I'reneh^  to  which  we 
have  already  referred,  sustains  these  views. 

The  state  of  Michigan  permits  foreign  corporations  to  transact 
business  within  her  limits.  Either  by  express  enactment,  as  in  the 
case  of  insurance  companies,  or  by  her  acquiescence,  they  are  as  free 
to  engage  in  all  legitimate  business  as  corporations  of  her  own  cre- 
ation. Her  statutes  expressly  provide  for  suits  being  brought  by  them 
in  her  courts,  and  for  suits  by  attachment  being  brought  against 
them  in  favor  of  residents  of  the  state.  And  in  these  attachment 
suits  they  authorize  the  service  of  a  copy  of  the  writ  of  attachment, 
with  a  copy  of  the  inventory  of  the  property  attached,  on  "any  officer, 
member,  clerk,  or  agent  of  such  corporation,''  within  the  state,  and 
give  to  a  personal  service  of  a  copy  of  the  writ  and  of  the  inventory 
on  one  of  these  persons  the  force  and  effect  of  personal  service  of  a 
summons  on  a  defendant  in  suits  commenced  by  summons. 

It  thus  seems  that  a  writ  of  foreign  attachment  in  that  state  is 
made  to  serve  a  double  purpose — as  a  command  to  the  officer  to 
attach  property  of  the  corporation  and  as  a  summons  to  the  latter  to 
appear  in  the  suit.  We  do  not,  however,  understand  the  laws  ap 
authorizing  the  servioe  of  a  copy  of  the  writ,  as  a  summons,  upon  an 
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Bgent  of  a  foreign  corporation  unless  the  corporation  be  engaged  in 
business  in  the  state,  and  the  agent  be  appointed  to  act  there.     We 
BO  construe  the  words  "agent  of  such  corporation  within  this  state.** 
They  do  not  sanction  service  upon  an  officer  or  agent  of  the  corpora- 
tion who  resides  in  another  state,  and  is  only  casually  in  the  state, 
and  not  charged  with  any  business  of  the  corporation  there.     The 
decision  in  NeweUv.  Great  Western  Ry.  Co.  reported  in  19  Mich.  336^ 
supports  this  view,  although  that  was  the  case  of  an  attempted  service 
of  a  declaration  as  the  commencement  of  the  suit.     The  defendant 
was  a  Canadian  corporation  owning  and  operating  a  railroad  from 
Suspension  Bridge  in  Canada  to  the  Detroit  line  at  Windsor,  opposite 
Detroit,  and  carrying  passengers  in  connection  with  the  Michigan 
Central  Bailroad  Company,  upon  tickets  sold  by  such  companies 
respectively.     The  suit  was  commenced  in  Michigan,  the  declaration 
alleging  a  contract  by  the  defendant  to  carry  the  plaintiff  over  itsS 
road,  and  its  violation  of  the  contract  by*removing  him  from  its  cars* 
at  an  intermediate  station.     The  declaration  was  served  upon  Joseph 
Price,  the  treasurer  of  the  corporation,  who  was  only  casually  in  the 
state.     The  corporation  appeared  specially  to  object  to  the  jurisdic- 
tion of  the  court,  and  pleaded  that  it  was  a  foreign  corporation,  and 
had  no  place  of  business  or  agent  or  officer  in  the  state,  or  attorney 
to  receive  service  of  legal  process,  or  to  appear  for  it;  and  that 
Joseph  Price  was  not  in  the  state  at  the  time  of  service  on  him  on 
any  official  business  of  the  corporation.     The  plaintiff  having  de- 
murred to  this  plea  the  court  held  the  service  insufficient. 

««The  corporate  entity,"*  said  the  court,  *<  could  by  no  possibility  enter  the 
states  and  it  could  do  nothing  more  in  that  direction  than  to  cause  itself  to  be 
represented  here  by  its  officers  or  agents.  Such  representation  would,  how- 
ever, necessarily  imply  something  more  than  the  mere  presence  here  of  a  per- 
son possessing,  when  in  Canada,  the  relation  to  the  company  of  an  officer  or 
agent.  To  involve  the  representation  of  the  company  here,  the  supposed  rep- 
resentative would  have  to  hold  or  enjoy  in  this  state  an  actusd  present  official 
or  representative  status.  He  would  be  required  to  be  here  as  an  agent  or  offi- 
cer of  the  corporation,  and  not  as  an  isolated  individual.  If  he  should  drop 
the  official  or  representative  character  at  the  frontier,  if  he  should  bring  that 
character  no  further  than  the  territorial  boundary  of  the  government  to  whose 
laws  the  corporate  body  itself,  and  consequently  the  official  positions  of  its 
officers  also,  would  be  constantly  indebted  for  existence,  it  could  not,  with 
propriety,  be  maintained  that  he  continued  to  possess  such  character  by  force 
of  our  statute.  Admitting,  therefore,  for  the  purpose  of  this  suit,  that  in  given 
cases  the  foreign  corporation  would  be  bound  by  service  on  its  treasurer  in 
Michigan,  this  could  only  be  so  when  the  treasurer,  the  then  official^  the  office 
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then  in  a  manner  impenonating  th$  company^  ehould  U  served.  Joseph  Price 
was  not  here  as  the  treasurer  of  the  defendants.  He  did  not  then  represent 
them.  His  act  in  coming  was  not  the  act  of  the  company,  nor  was  his  remain- 
ing the  business  or  act  of  any  besides  liimself.  He  had  no  principal  and  he 
was  not  an  agent.  He  had  no  official  etatue  or  representatire  character  in 
this  state/ 
o 

P  According  to  the  yiew  thus  expressed  by  the  supreme  oourt*of 
Michigan  serrice  upon  an  agent  of  a  foreign  corporation  will  not  be 
deemed  sufficient  unless  he  represents  the  corporation  in  the  state. 
This  representation  implies  that  the  corporation  does  business,  or 
has  business  in  the  state  for  the  transaction  of  which  it  sends  or 
appoints  an  agent  there.  If  the  agent  occupies  no  representative 
eharacter  with  respect  to  the  business  of  the  corporation  in  the  state, 
a  judgment  rendered  upon  service  on  him  would  hardly  be  considered 
in  other  tribunals  as  possessing  any  probative  force.  In  a  case  where 
similar  service  was  made  in  New  York  upon  an  officer  of  a  corpora- 
tion of  New  Jersey  accidentally  in  the  former  state,  the  supreme 
court  of  New  Jersey  said  that  a  law  of  another  state  which  sanctioned 
such  service  upon  an  officer  accidentally  within  its  jurisdiction  was 
"so  contrary  to  natural  justice  and  to  the  principles  of  international 
law  that  the  courts  of  other  states  ought  not  to  sanction  it.**  Moulin 
V.  Ine.  Co.  4  Zab.  284. 

Without  considering  whether  authorizing  service  of  a  copy  of  a 
writ  of  attachment  as  a  summons  on  some  of  the  persons  named  in 
the  statute— a  member,  for  instance,  of  the  foreign  corporation,  that 
is,  a  mere  stockholder — ^is  not  a  departure  from  the  principle  of 
natural  justice  mentioned  in  Lafayette  Ine.  Co.  v.  French,  which  for- 
bids condemnation  without  citation,  it  is  sufficient  to  observe  thai 
we  are  of  opinion  that  when  service  is  made  within  the  state  upon  an 
agent  of  a  foreign  corporation  it  is  essential,  in  order  to  support  the 
jurisdiction  of  the  court  to  render  a  personal  judgment,  that  it  should 
appear  somewhere  in  the  record — either  in  the  application  for  the 
writ  or  accompanying  its  service,  or  in  the  pleadings  or  the  finding 
of  the  court — that  the  corporation  was  engaged  in  business  in  the 
state.  The  transaction  of  business  by  the  corporation  in  the  state, 
general  or  special,  appearing,  a  certificate  of  service  by  the  proper 
officer  on  a  person  who  is  its  agent  there  would,  in  our  opinion,  be 
sufficient  prima  fade  evidence  that  the  agent  represented  the  com- 
pany in  the  business.  It  would  then  be  open,  when  the  record  is 
offered  as  evidence  in  another  state,  to  show  that  the  agent  stood  in 
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no  representative  obaraoter  to  the  oompany,  that  his  duties  iirereS 
limited  to  those  of  a  subordinate  employe,  or  to  a  partieular^transao-* 
tion,  or  that  his  agency  had  ceased  when  the  matter  in  snit  arose. 

In  the  record,  a  copy  of  which  was  offered  in  evidence  in  tliis  case,, 
there  was  nothing  to  show,  so  far  as  we  can  see,  that  the  Winthrop 
Mining  Company  was  engaged  in  business  in  the  state  when  service 
was  made  on  ColwelL  The  return  of  the  officer,  on  which  alone  re* 
liance  was  placed  to  sustain  the  jurisdiction  of  the  state  court,  gave 
no  information  on  the  subject.  It  did  not,  therefore,  appear  even 
prima  facie  that  Colwell  stood  in  any  such  representative  character 
to  the  company  as  would  justify  the  service  of  a  copy  of  the  writ  on 
him.  The  certificate  of  the  sheriff,  in  the  absence  of  this  fact  in  the 
record,  was  insufficient  to  give  the  court  jurisdiction  to  render  a  per- 
sonal judgment  against  the  foreign  corporation.  The  record  was, 
therefore,  properly  excluded. 

Judgment  affirmed. 


(lOe  U.  &  458) 

State  of  Gbobou  v.  Jesup,  Surviving  Trustee,  and  others. 

(December  18, 1882.) 

FoBBCLOBORB— Possession  of  Rbceivkr— Orbbbs  bot  Affbalablb. 

In  a  foreclosure  suit  pending  in  the  circuit  court— the  mortgage  property  being  in 
possession  of  its  receiyers— the  state  of  Georgia  presented  a  petition  in  vrhlcb, 
declining  to  become  a  party  to  the  suit,  it  asked  that  the  receivers  be  required 
to  withdraw  from  the  possession  of  a  part  of  the  property  in  their  hands,  upoa 
iome  of  which  executions  for  state  taxes  had  been  levied  prior  to  their  appoint- 
ment. The  petition  was  denied  and  dismissed.  EM,  that  the  action  oi  the 
court  could  not  be  reviewed  upon  the  appeal  of  the  state,  for  the  reason,  if 
there  were  no  others,  that  the  order  did  not  conclude  any  right  it  had  in  vlrtae 
of  the  executions,  or  of  the  leyies  made  thereunder. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  Georgia. 

The  suit,  out  of  which  this  appeal  arises,  was  commenced  on  the 
fifteenth  day  of  February,  1877,  in  the  circuit  court  of  the  United 
States  for  the  southern  district  of  Georgia,  by  Morris  E.  Jesup,  a 
citizen  of  New  Tork,  and  the  surviving  trustee  in  a  mortgage,  or  deed 
of  trust,  executed  on  the  twentieth  day  of  December,  1867,  by  the 
Atlantic  A  Gulf  Bailroad  Company,  a  Georgia  corporation,  conveying 
to  trustees  and  the  survivor  of  them,  its  main  line  and  certain  branches^ 
together  with  their  appurtenances,  rolling  stock,  equipment,  ale.^ 
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respeotively,  in  irasi  to  secure  the  payment  of  bonds,  in  a  large 
amount,  made  by  the  company,  and  payable  on  the  first  day  of  July, 
1897,  with  interest  semi-annually,  at  the  rate  of  7  per  cent,  per 
annum.  The  deed  contained  the  usual  provisions  requiring  the 
trustees,  upon  default  in  the  payment  of  the  stipulated  interest,  to 
enforce  the  security  for  the  benefit  of  the  bondholders.  The  bill 
asked  for  the  appointment  of  receivers;  and,  accordingly,  on  the 
twentieth  day  of  February,  1877,  an  order  was  entered,  appointing 
receivers  of  the  entire  property  and  effects  of  the  railroad  company 
embraced  in  the  deed  of  trust  or  mortgage,  with  power,  and  charged 
with  the  duty  to  manage  and  operate  the  same,  subject  to  the  orders 
and  directions  of  the  court.  The  receivers  took  possession,  and,  sub- 
sequently, the  order  of  February  20,  1877,  made  at  chambers,  was 
renewed  and  confirmed  by  an  order  of  court  entered  on  the  twentieth 
day  of  April,  1877.  A  supplemental  bill  was  afterwards  filed  en. 
larging  the  scope  of  the  suit  and  asking  a  decree  of  foreclosure  and 
sale. 
g  On  the  third  day  of  June,  1879,  the  railroad  and  its  branches, 
T  with  their  respective  appurtenances,  being  then  in  the  actual  posses- 
sion of  and  operated  by  the  receivers,  under  the  direction  of  the  cir- 
cuit court  of  the  United  States,  the  state  of  Georgia,  by  its  attorney 
general,  presented  a  petition  stating  that,  prior  to  the  appointment 
of  the  receivers,  executions  had  issued  from  the  office  of  its  comptroller 
general  against  the  railroad  company  for  taxes  alleged  to  be  due  the 
state,  the  validity  of  which  taxes  was  contested  by  the  company,  and 
the  issue  arising  thereon  was  then  pending  before  the  courts  of  the 
state;  that  two  of  such  causes — ^those  involving  the  validity  of  the 
taxes  for  the  years  1874  and  1875 — were  taken  by  the  corporation 
upon  writ  of  error  to  the  supreme  court  of  the  United  States,  in  which 
court,  at  its  [then]  last  term,  a  judgment  was  rendered  sustaining 
the  right  of  the  state  to  the  taxes  in  question;  that  executions  were 
also  issued  by  the  state  against  the  company  for  the  years  1876, 
1877,  and  1878,  but  as  the  grounds  of  defense  were  the  same  in  each, 
the  latter  were  allowed  to  rest  and  abide  the  decision  in  the  two 
former  causes,  except  that  the  execution  for  1876  was  in  the  hands 
of  the  sheriff,  and  had  been  levied  upon  certain  property  of  the  com- 
pany before  the  appointment  of  the  receivers  in  the  foreclosure  suit. 
The  prayer  of  the  petition  was  that  the  state  be  allowed  to  estab- 
lish these  facts  by  reference  to  the  records  and  proceedings  in  this 
cause,  and  also  by  the  records  and  proceedings  in  the  state  courts 
and  the  supreme  court  of  the  United  States,  ''for  the  purpose,  and 
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the  purpose  alone,  of  showing,  as  the  state  claims,  that  this  honor- 
able  court  has  no  jurisdiction  under  the  law,  by  its  process  of  the  ap- 
pointment of  receivers  or  otherwise,  to  hinder,  delay,  or  prevent  the 
execution  of  the  process  provided  by  the  law  of  the  state  for  the  col- 
lection of  its  revenue."  ''The  said  state  of  Georgia,"  the  petition 
proceeds,  "in  obedience  to  that  comity^and  respect  that  should  gov- 
ern her  courts  towards  those  of  another  concurrent  jurisdiction,  and 
to  promote  that  harmony  which  should  ever  prevail  between  herself, 
as  one  of  the  members  of  this  Union,  and  the  federal  government, 
respectfully  insists  that  she  cannot  be  required,  in  order  to  obtain 
her  rights  in  the  premises,  to  become  a  party  complainant  or  defend- § 
ant  in  the  litigation  now*pending  before  this  honorable  court,  because,* 
as  she  maintains:  (1)  This  court  has  no  jurisdiction,  by  the  powers 
of  injunction  or  otherwise,  to  hinder,  delay,  or  prevent  the  collection 
of  her  revenue.  (2)  As  the  record  shows  that  certain  executions  had 
been  levied  by  the  sheriff  in  obedience  to  process  from  the  state  courts, 
upon  which  issues  had  been  joined  by  the  defendant  corporation,  their 
jurisdiction  could  not  be  affected  by  a  suit  filed  subsequently  in  the 
courts  of  the  United  states,  [and]  the  appointment  of  receivers  and 
a  sale  by  the  latter  jurisdiction  would  be  inoperative  and  void.  (3)  It 
is  against  public  policy  to  require  a  state,  in  the  collection  of  her 
revenue,  to  await  the  slow  and  tedious  process  necessary  to  deter- 
mine the  numerous  issues  made  in  this  cause  between  private  liti- 
gants." The  prayer  of  the  state  was  that  the  court  pass  such  an  or- 
der as  would  fully  protect  its  rights  in  the  premises. 

The  record  contains  no  part  of  the  proceedings  in  the  causes  in  the 
state  courts  to  which  the  state's  petition  referred.  All  that  it  con- 
tains in  the  way  of  documents  or  papers  relating  to  taxes  against  the 
company,  are  certain  executions  from  the  oflSce  of  the  comptroller 
general  of  Georgia,  with  the  returns  thereon,  viz. :  An  execution  for 
the  taxes  of  1874,  amounting  to  $32,764.10,  returned  by  the  sheriff, 
levied,  October  6, 1874,  "upon  lots  No.  23  and  24,  Atlantic  ward,  city 
of  Savannah,  county  and  state  aforesaid,  and  will  sell  the  said  de- 
scribed property  on  the  first  Tuesday  in  November,  1874,  before  the 
court-house  door,  in  terms  of  the  law;"  an  execution  for  the  taxes  of 
1875,  amounting  to  $8,754.55,  returned  levied,  November  15,  1875, 
''upon  the  buildings  known  as  the  machine-shop,  locomotive-house, 
and  car-shop,  situate,  lying,  and  being  at  the  Atlantic  &  Gulf  Bail- 
road  depot,  in  the  city  of  Savannah,  county  and  state  aforesaid,  and 
will  advertise  and  sell  the  same,  in  terms  of  the  law,  the  property  of 
the  defendant;"  the  execution  for  the  taxes  for  1876  for  $9,080.31, 
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$18,160.62  penalty  for  default  in  paying  the  tax,  returned,  as  leyied, 
January  8, 1877,  upon  lots  28, 24,  88,  and  86, in  Savannah;  the  exe- 
cution for  taxes  for  1877,  amounting  to  $9,888,12,  and  $27,990.86 
as  a  penalty  for  non-payment  of  taxes  and  oosts,  the  last  execution 
H  being  returned,  '"property,  by  order  and  decree  of  the  United  States 
?  court,  in  the  hands  of  recei^rs;"  and  execution*  for  taxes  of  1878 
for  $7,070.26,  and  $21,228.78  as  penalty  for  non-payment  of  taxes 
and  oosts.  Upon  this  last  execution  no  return  appears  to  have  been 
made. 

On  the  sixth  day  of  June,  1879,  this  order  was  made  in  the  court 
below: 

"  The  state  of  Georgia,  having  petitioned  for  leave  to  proceed  with  certain 
execatious  for  taxes,  after  argument  and  consideration,  it  is  ordered  and  de- 
creed that  the  said  petition  of  the  state  of  Georgia  be  denied,  and  the  same  is 
hereby  dismissed." 

On  the  same  day  a  final  decree  of  foreclosure  was  made,  by  which, 
among  other  things,  it  was,  in  substance,  declared  that  the  company 
was  indebted  to  the  state  in  the  following  principal  sums  for  taxes : 
For  1874,  $32,764.71;  for  1876,  $8,754.66;  for  1876,  $9,080.81 ;  for 
1877,  $12,441.16;  for  1878,  $7,076.26;  in  all,  the  sum  of  $70,116.99 
— ^the  sums  specified  in  the  several  executions  for  taxes,  omitting  the 
penalties  claimed  in  those  for  1876,  1877,  and  1878.  It  was  further 
declared  that  the  company  was  liable  for  the  principal  of  such  tax  as 
might  be  assessed  by  the  comptroller  general  of  the  state  for  the  year 
1879;  that  such  taxes  were  prior  to  all  other  liens,  except  judicial 
costs,  and  should  be  paid  out  of  the  proceeds  of  sale  and  any  balance 
of  money  and  assets  in  the  hands  of  the  receiver,  next  after  the  pay- 
ment of  such  costs;  and  that  neither  penalties  or  interest  were  due 
on  the  taxes  for  any  of  the  aforesaid  years. 

Afterwards,  on  the  twenty-second  of  August,  1879,  the  state  pre- 
sented to  the  court  its  petition  for  appeal,  as  follows : 

*«  The  state  of  Georgia  having  filed  a  petition  denying  the  Jurisdiction  of  said 
circuit  court  of  the  United  States,  and  claiming  the  right  of  said  state  to  pro- 
ceed with  Baid  executions,  notwitlistanding  the  property  of  said  defendant 
corporation  was  in  the  possession  and  control  of  said  court  through  receivers 
appointed  thereby,  and  the  said  circuit  court  having  passed  a  decree,  so  tar 
as  the  rights  and  claims  of  said  state  in  the  premises  were  concerned,  denying 
and  refusing  said  claim  set  up,  and  said  state  of  Georgia,  being  advised  that 
she  has  a  good  and  valid  cause  of  appeal,  now  comes    *    *    *    and  prays 

?this  honorable  court  to  grant  an  appeal  in  said  cause  to  the  supreme  court  of 
the*United  States,  on  such  terms  and  conditions  as  required  by  law.* 

The  appeal  thus  prayed  was  allowed. 
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R.  N.  Ely,  Clifford  Andenan,  and  Bohert  Toonibi,  for  appellant. 

W.  S.  Chisholm  and  Robert  FaUigant,  for  appellees. 

Hablak,  J.  It  does  not  seem  incumbent  upon  this  coort  to  deter* 
mine  some  of  the  questions,  however  important  or  interesting  as  ab« 
straot  propositions,  which  counsel  have  pressed  upon  its  attention. 
The  case,  as  presented  by  the  record,  is  within  a  very  narrow  com- 
pass, as  is  evident  from  the  statement  already  made  of  the  history 
and  nature  of  the  litigation  out  of  which  the  present  appeal  arises. 

The  action  of  the  court  below  is  assailed  by  the  state  upon  numer- 
ons  grounds  separately  stated  in  the  assignment  of  errors.  They  are, 
however,  all  comprehended  in  the  general  proposition  that  the  court 
erred  in  denying  and  dismissing  the  state's  petition,  filed  June  8, 
1879,  thereby,  it  is  claimed,  adjudging  that  the  sheriff  could  not, 
pending  the  possession  and  control  by  the  receivers  of  the  property, 
rightfully  proceed  with  the  executions  for  taxes,  and  in  decreeing  that 
the  state  is  not  entitled  to  penalties  on  its  taxes  for  the  years  named 
in  the  final  decree  of  foreclosure. 

Touching  the  first  of  these  propositions,  it  may  be  observed  that  if 
it  was  not  a  matter  whoUy  within  the  discretion  of  the  circuit  court 
to  permit  the  state  to  become  a  party  to  the  foreclosure  suit,  it  is  clear 
that  the  state  did  not  ask  to  become,  nor  was  it  in  any  form  made,  a 
party  to  that  suit.  It  is  equally  clear  that  it  could  not  have  been 
made  a  party  without  its  consent.  While  questioning  with  great  dis- 
tinctness of  language  the  jurisdiction  of  the  circuit  court  to  take  posses- 
sion, by  its  receivers,  of  the  property  previously  levied  on  in  satisfaction 
of  the  several  executions  for  taxes,  the  state  avowed  its  unwillingness 
to  submit  its  rights  in  the  matter  of  taxes  to  the  adjudication  of  any 
court  of  the  United  States.  It,  therefore,  assumed  such  a  position 
with  reference  to  the  foreclosure  suit  that,  while  asking  an  order  to  beg 
entered  discharging  the*receivers  as  to  the  property  levied  on,  and  as? 
to  that  proposed  to  be  levied  on  for  taxes,  it  would  not  be  bound  by 
any  ruling  the  court  might  make.  Still,  a  proper  respect  for  the  state 
seemed  to  require  that  the  court  should  in  some  form  indicate  its 
opinion  touching  the  formal  suggestion  that  the  court  below  had  over- 
stepped the  limits  of  its  jurisdiction,  accompanied  by  a  request  that  the 
court  would  revise  its  proceedings,  and  not  allow  the  sheriff,  having 
in  his  hands  executions  for  taxes,  to  be  embarrassed  by  the  actual 
possession  and  control  by  the  receivers  of  the  circuit  court  of  the 
property  of  the  railroad  company.  The  court  below  was  of  opinion 
that  it  had  jurisdiction  to  do  what  had  been  done,  and  that  it  ought 
not  to  make  any  such  order  as  that  suggested  by  the  state.    But  it 
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neyeriheless  direoted  thai  the  principal  Bams  claimed  by  the  state  for 
taxes  should  be  paid  out  of  the  proceeds  of  the  sale  of  the  mortgage 
property,  next  after  paying  judicial  costs.  It  declined  to  make  any 
provision  for  the  payment  of  penalties  or  interest  upon  taxes.  The 
record  shows  that  the  principal  sums  declared  to  be  due  the  state 
have  been  received  by  it. 

The  action  of  the  circuit  court  was  based,  in  part,  upon  what  was 
regarded  as  the  settled  doctrines  of  the  supreme  court  of  Georgia,  in 
respect  of  the  right,  under  execution,  in  the  ordinary  form,  and  not 
specially  molded  for  that  purpose,  to  seize  and  sell,  at  different  sales, 
separate  portions  of  a  railroad,  operated  under  franchises  conferred 
by  the  state  for  purposes  of  travel  and  transportation.  Without 
stopping  to  consider  those  or  any  other  questions  of  law  supposed  to 
oe  raised  by  the  state's  petition,  it  is  sufficient  to  say  that  the  order, 
denying  and  dismissing  that  petition,  is  not  one  which  the  state  can 
ask  this  court  to  review  upon  its  appeal;  this,  for  the  reason  already 
indicated,  if  there  were  no  other,  that  the  order  did  not  conclude  the 
state— it  being  no  party  to  the  suit — as  to  any  right  acquired  in  vir- 
tue of  the  executions  for  taxes.  It  was  not  an  adjudication  or  judi- 
cial determination  of  those  rights  as  between  the  state  and  the  parties 
to  the  foreclosure  suit.  If,  by  law,  the  levies,  in  behalf  of  the  state, 
were  valid  to  the  extent  of  creating  a  prior  lien  in  its  favor  for  taxes, 
or  for  the  penalties  or  interest  thereon, — as  to  which  questions  we  ex- 
3  press  no  opinion, — that  priority  was  not  affected  or  displaced  by  the 
7  subsequent  possession  of  the*  property  by  the  receivers  in  the  fore- 
closure suit.  In  no  legal  sense  has  the  state  been  injured  by  the  order 
dismissing  its  petition.  It  may  not,  therefore,  claim  as  matter  of 
right,  that  this  court  shall,  upon  this  appeal,  review  the  action  of  the 
court  below  in  declining  to  surrender  possession  of  the  property  cov- 
ered by  the  levies  under  the  executions  for  taxes. 

In  reference  to  that  part  of  the  final  decree  of  foreclosure,  declar- 
ing,  as  between  the  parties  before  the  court,  that  the  state  was  not  en- 
titled to  penalties  or  interest  on  its  taxes,  we  remark,  that  if  the  state, 
not  being  a  party  to  the  suit,  could  have  appealed  therefrom,  it  has 
not  done  so.  The  petition  of  August  22,  1879,  plainly  imports  that 
the  appeal  prayed  for  was  only  from  the  order  of  June  6,  1879,  de- 
nying and  dismissing  the  petition  of  June  8,  1879.  It  is,  therefore, 
not  competent  for  this  court,  upon  the  present  appeal,  to  review  that 
portion  of  the  final  decree  relating  to  penalties  and  interest  on  taxes. 
Whether  the  state  is  concluded  by  any  action  subsequeatly  taken  by 
it  under  that  decree,  or  whether  the  state  was,  or  is,  entitled  to  penal* 
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ties  and  interest  on  its  taxes,  are  questions  which  do  not  arise  npon 
this  appeal,  and  are  not  intended  to  be  decided. 

For  these  reasons  the  decree  mast,  on  this  appeal,  be  affirmed. 
It  is  so  ordered. 


(IM  U.  &  648) 

FiTZPATBiOK  V.  Flannaqah  and  another. 

(December  18, 1882.) 

Attachhent— Amendment  of  Affidayit— SuRvmNO  Paktnbb^Orbditobs 

aw  Insolyent  Febm^Rightb  and  Obligations— Unfaib  Pbbfbbencbs— 

BuBflBQUENT  Pbomisb— Pbaotigb— REVnBW  ON  Ebbob. 

Where  the  code  of  the  state  expressly  authorizes  amendments  to  def ectiye  afflda- 
▼its,  an  amendment  adding  a  new  ground  for  an  attachment  may  be  allowed 
on  suits  brought  in  the  circuit  court  of  the  United  States. 

Although  it  is  the  duty  of  the  surviying  partner  of  an  insolvent  firm  continuing  the 
partnership  business  to  apply  all  of  the  assets  of  the  firm  to  the  payment  of  the 
debts  due  by  the  firm,  yet  the  mere  facts  that  upon  his  own  credit  he  procures 
new  stock  which  he  mingles  with  the  assets  of  the  late  firm,  and  appropriates 
a  portion  of  such  assets  in  good  faith  to  the  payment  of  his  individual  indebt- 
edness and  borrows  money  to  pay  the  debts  of  the  firm,  will  not  constitute  a 
ground  for  an  attachment  by  the  firm  creditors  under  a  statute  which  allows 
an  attachment  by  firm  creditors  on  the  ground  of  a  fraudulent  preference. 

The  legal  right  of  a  partnership  creditor  to  subject  the  partnership  property  to  the 
payment  of  his  debt  consists  simply  in  the  right  to  reduce  his  claim  to  Judg- 
ment and  to  sell  the  goods  of  his  debtors  on  execution  and  appropriate  the  pro- 
ceeds to  the  payment  of  his  debt  in  preference  to  creditors  of  an  indiyidua) 
partner,  which  right  a  court  of  equity  will  enforce. 

No  preference  can  be  held  to  be  unfair  which,  tested  by  the  rules  of  law,  is  legal 
and  to  be  illegal  it  must  be  fraudulent;  and  as  aU  fraudulent  dispositions  of  his 
property  by  a  debtor  are  prohibited,  a  clause  in  the  statute  relating  to  unfair 
preferences  is  mere  surplusage. 

A  subsequent  promise,  with  f uU  knowledge  of  the  facts,  is  equivalent  to  an  orig- 
inal promise  made  under  similar  circumstances,  and  no  one,  acting  with  full 
knowledge,  can  say  that  he  has  been  deceived  by  false  representations. 

jniere  a  proceeding  resulting  in  a  yerdict  sustaining  an  attachment,  and  a  verdict 
and  Judgment  on  the  merits  of  the  cause  of  action  are  separate  under  the  pro- 
yisions  of  the  state  statute,  they  may  be  separately  considered  on  error  under 
sections  914  and  915  of  the  Keyised  Statutes. 

A  Judgment  on  a  plea  in  abatement  is  not  final  in  the  sense  that  it  may  be  reviewed 
before  the  final  determination  of  the  cause ;  but  a  wnt  of  error,  upon  final  Judg- 
ment, brings  up  the  whole  record  and  subjects  all  the  proceedings  of  the  cause 
to  review. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
Distriot  of  Mississippi, 
v.l— 24 
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A.  B.  PiUman,  for  plaintiff  in  error. 

Jeff.  Chandler,  for  defendants  in  error, 

Matthews,  J.  This  is  an  action  of  aemmpiU  commenced  by  the 
defendants  in  error  by  the  issoing  of  a  writ  of  attachment,  according 
to  the  practice  as  prescribed  by  the  laws  of  Mississippi,  the  plaintiffs 
below  being  citizens  of  Missouri.  The  process  of  attachment  was 
founded  on  an  affidavit,  which  set  forth  that  the  plaintiff  in  error,  as  the 
surviving  partner  of  the  firm  of  Fitzpatrick  Bros.,  composed  of  him- 
self and  his  brother,  James  G.  Fitzpatrick,  deceased,  was  the  legal 
3wner  of  the  partnership  property;  that  the  defendant,  as  such  sur- 
vivor, was  indebted  to  the  plaintiffs  in  several  sums,  evidenced  by 
partnership  obligations,  as  well  as  in  a  sum  of  $6,000,  for  a  debt 
contracted  by  James  G.  Fitzpatrick  and  Eugene  A.  Forbes,  then 
partners  under  the  name  of  Forbes  A  Fitzpatrick,  and  which  had,  on 
the  dissolution  of  that  firm,  by  the  retirement  of  Forbes,  been  as- 
sumed by  the  firm  of  Fitzpatrick  Bros.,  which  debt  was  evidenced  by 
the  promissory  note  of  Forbes  A  Fitzpatrick,  held  by  the  plaintiffs. 
The  whole  indebtedness,  for  which  suit  was  brought,  was  alleged  to 
amount  to  $15,986.55.  The  affidavit  then  charged  that  ''the  said 
John  J.  Fitzpatrick  has  property  or  rights  in  action  which  he  con- 
ceals, and  justly  refuses  to  apply  to  the  payment  of  his  debts,  and 
that  he  has  assigned  or  disposed  of,  or  is  about  to  assign  or  dispose 
of,  his  property  or  rights  in  action,  or  some  part  thereof,  with  intent 
to  defraud  his  creditors,  or  give  an  unfair  preference  to  some  of  them ; 
and  that  he  has  converted,  or  is  about  to  convert,  his  property  into 
money  or  evidence  of  debt,  with  which  to  place  it  beyond  the  reach 
of  his  creditors."  And  suggesting  that  John  McGinty,  Edward  Mc- 
Ointy,  and  Greorge  M.  Elein,  cashier  of  the  Mississippi  Valley  Bank, 
are  indebted  to  the  defendant,  or  have  property  of  his  in  their  hands, 
etc.,  the  affidavit  prays  for  a  summons  against  them  as  garnishees. 

The  statutory  bond  having  been  given,  a  writ  of  attachment  was 
issued,  which  the  marshal  returned  as  served  by  levying  upon  and 
taking  possession  of  certain  personal  property,  according  to  an  in- 
ventory attached,  as  the  property  of  the  defendant;  and  that  after- 
g  wards  Edward  McGinty,  having  made  claim  that  he  was  the  owner 
?of  the  property  attached,  and  the  same^having  been  valued,  and  a 
claimant's  bond  given  and  accepted,  he  had  turned  said  goods  over 
to  said  McGinty,  and  had  summoned  the  defendant  and  the  gar- 
nishees. 

The  defendant  below  then,  in  due  time,  filed  a  plea  in  abatement 
to  the  writ  of  attachment,  denying  the  several  grounds  thereof  as 
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alleged  in  the  affidavit;  and  on  the  same  day  the  plaintiffs,  by  leave 
of  court,  filed  an  amendment  to  the  affidavit,  setting  forth  "that  the 
firm  of  Fitzpatrick  Bros.,  composed  of  defendant  and  James  G.  Fitz- 
patrick,  deceased,  and  of  which  he  is  the  surviving  partner,  fraudu- 
lently contracted  the  debt  or  incurred  the  obligation  for  which  suit 
has  been  brought.''  The  granting  of  this  leave  to  amend  the  affidavit 
was  objected  to  by  the  defendant,  and  is  the  subject  of  an  exception 
and  assigned  for  error.  But  section  1483  of  the  Code  of  Mississippi 
of  1871  expressly  authorizes  amendments  to  defective  affidavits,  and 
we  see  no  objection  on  principle,  under  such  a  provision,  to  an  amend- 
ment adding  a  new  ground  for  the  attachment.  There  was  no  claim 
on  the  part  of  the  defendant  of  being  taken  by  surprise  or  put  to  any 
disadvantage  by  reason  of  the  amendment,  and  we  fail  to  perceive 
how  in  any  way  he  could  have  been  prejudiced.  In  point  of  fact,  he 
immediately  filed  his  plea  in  abatement  to  the  amended  affidavit,  trav- 
ersing the  additional  allegations,  and  the  cause  being  at  issue  upon 
the  pleas  in  abatement,  was  submitted  to  a  jury,  according  to  the 
practice  authorized  by  the  statute.  There  was  a  verdict  finding  ''that 
the  attachment  herein  was  rightfully  sued  out,"  and  the  defendant 
thereupon  had  leave  to  plead  to  the  merits,  and  filed  with  a  plea  of 
non-assumpsit  several  special  pleas,  which  it  is  not  necessary  now  to 
notice.  The  cause  having  been  tried  to  a  jury  upon  these  issues, 
there  was  a  verdict  and  judgment  for  the  plaintiff.  The  present  writ 
of  error  brings  up  for  review  these  proceedings  and  judgment,  errors 
having  been  assigned  upon  bills  of  exception  duly  taken  to  the  rulings 
of  the  court  upon  both  trials. 

Upon  the  trial  of  the  issues  of  fact  arising  upon  the  pleas  in  abate- 
ment, evidence  was  introduced,  as  appears  by  the  bill  of  exceptions, 
by  the  respective  parties,  tending  to  prove  the  following  state  of 
facts : 

8 

That  in  March,  1878,  defendant  had  purchased  the  interest  ofTForbes  in  the* 
firm  of  Forbes  So  Fitzpatrick,  wholesale  grocers,  forming  with  the  latter 
the  partnership  of  Fitzpatrick  Bros.,  who,  by  the  terms  of  the  purchase, 
assumed  the  liabilities  of  Forbes  &  Fitzpatrick,  including,  among  others, 
about  tlSyOOO  due  to  the  plaintiffs.  These  liabilities,  as  was  afterwards 
ascertained,  exceeded  the  value  of  the  assets  of  the  original  firm.  James  C. 
Fitzpatrick  died  in  September.  1878,  leaving  in  the  hands  of  the  defendant^ 
as  surviving  partner,  the  partnership  property,  and  the  concern  insolvent; 
The  defendant  continued  the  business,  sold  out  in  part  the  old  stock,  pur 
chased  other  goods  to  replenish  it  to  the  amount  of  more  than  •12,000,  partly 
on  credit,  partly  for  cash,  putting  the  goods  indiscriminately  in  stock  with 
those  on  hand.   During  the  existence  of  the  firm  of  Fitzpatrick  Bros  iiie  firm 
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paid  part  of  the  debt  due  to  the  plaintifb,  assnmed  by  them,  and  contracter 
other  indebtedness  with  them  for  goods  bought  and  money  loaned  for  about 
the  same  amount  as  that  paid.  The  deceased  partner,  before  his  death,  had 
drawn  out  of  the  partnership  more  than  liis  interest  therein  and  was  indebted 
to  it  On  December  8, 1878,  the  defendant  being  very  much  pressed  to  pay 
some  maturing  bills  of  the  firm  to  the  Mississippi  Yall^  Bank,  being  debts 
created  by  the  firm  of  Fitzpatrick  Bros.,  borrowed  65,700  from  John  McGinty, 
giving  his  note  at  one  day's  date^  verbally  promising  to  repay  the  amount 
speedily  out  of  the  assets  of  the  late  firm.  This  money  was  u^ed  by  the  de- 
fendant in  paying  partnership  debts.  Fitzpatrick  Bros,  owed  John  McGinty, 
besides,  two  notes,  one  for  $2,500  and  one  for  •5,200.  Being  unable  to  repay 
the  borrowed  money  to  John  McGinty,  the  defendant  on  December  19, 1878, 
sold  to  Edward  McGinty,  a  relative  of  John  McGinty,  his  entire  stock  of 
goods,  amounting  to  •6,633.46,  at  cost  and  10  per  cent,  added,  and  the  partner- 
ship accounts,  amounting  to  $10,222.06,  for  which  Edward  McGinty  paid 
$8,200  in  cash  and  assumed  to  pay  obligations  due  in  part  from  Fitzpatrick 
Bros,  and  in  part  from  Fitzpatrick,  the  surviving  partner,  for  commercial 
debts  contracted  by  him  since  the  death  of  his  partner,  to  the  amount  of 
$6,974.16.  This  price  was  a  full  and  fair  value  for  the  goods  and  accounts, 
and,  in  f^  Edward  McGinty  paid  out  several  thousand  dollars  more  on  the 

S  debts  assumed  than  he  had  collected  out  of  the  assets  transferred. 

•  *This  sale  to  Edward  McGinty  was  made  with  the  knowledge  of  John 
McGinty,  who,  in  fact,  advanced  the  money  to  complete  it,  Edward  being 
without  means,  and  upon  an  understanding  that  the  money  should  be  paid  to 
John  McGinty  on  account  of  the  debts  due  to  him;  and  accordingly  the 
$8,200  cash  was  returned  to  him  in  payment  of  the  two  notes  for  $2,500  and 
$5,700  respectively.  Immediately  after  the  sale  Fitzpatrick  was  employed  by 
Edward  McGinty  as  a  clerk  to  cany  on  the  business  at  a  salary  of  $2,500  per 
annum,  and  shortly  afterwards  a  partnership  between  them  was  advertised. 
The  assets  of  the  firm  of  Fitzpatrick  Bros,  on  hand  at  the  time  of  the  death 
of  J.  C.  Fitzpatrick,  together  with  after-acquired  goods  and  moneys,  were 
applied  indiscriminately  by  the  defendant  to  the  payment  of  debts  of  the  firm 
and  of  those  contracted  by  him  in  the  subsequent  course  of  business,  and  it 
appeared  that  he  had  paid  as  much  at  least  on  account  of  partnership  debts 
as  he  had  realized  from  partnership  assets,  and  that  he  had  applied  all  the 
proceeds  of  the  business,  after  paying  its  necessary  expenses,  to  the  payment 
of  the  debts  of  the  late  firm  and  of  his  own,  contracted  in  carrying  on  the 
business  as  surviving  partner. 

The  second  issue,  upon  the  pleas  in  abatement,  was  upon  the  alle- 
gation of  the  affidavit  that  "the  defendant  had  assigned  and  disposed 
of,  or  was  then  about  to  assign  or  dispose  of,  his  property  or  rights 
in  action,  or  some  part  thereof,  with  intent  to  defraud  his  creditors, 
or  give  an  unfair  preference  to  some  of  them.** 

Upon  the  first  branch  of  this  issue — whether  the  defendant  had 
disposed  of  any  of  his  property  with  intent  to  defraud  his  oreditors — 
the  court  charged  the  jury  as  follows: 
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^  If  you  shall  find  from  the  evidence  that  the  defendant  sold  or  transferred 
:any  of  the  property  or  assets  of  the  late  firm  of  Fitzpatrick  &  Brothers,  with 
intent  to  prevent  the  creditors  of  the  firm  of  Fitzpatrick  &  Brothers,  or  any 
of  them,  from  collecting  their  debts,  such  sale  or  disposition  will  sustain  this 
ground  of  attachment.  It  was  the  duty  of  the  defendant,  as  such  surviving 
partner,  to  apply  all  of  the  assets  of  the  firm  to  Uie  payment  of  the  debts  due 
by  the  firm,  and  if  he  appropriated  any  part  of  them  to  the  payment  of  his  in-S 
•dividual*debts,  it  was  a  fraud  upon  the  firm  creditors,  whether  he  so  consid-* 
•ered  it  or  not,  and  if  established  by  the  proof,  will  sustain  this  ground  of  at- 
tachment, as  the  law  will  presume  that  he  intended  the  natural  result  of  his 
■act.  The  defendant,  being  liable  for  the  debts  of  the  firm,  could  not,  by  bor- 
rowing the  money  and  paying  the  debts  of  the  firm,  create  himself  a  creditor 
-of  the  firm,  or  subrogate  himself  to  the  rights  of  the  creditors  as  paid.'' 

And  to  the  giving  of  this  instruction  an  exception  was  taken. 

The  ground  on  which  this  part  of  the  charge  appears  to  rest  is  that  a 
surviving  partner,  although  invested  with  the  legal  title  to  the  partner- 
ehip  property,  on  the  dissolution  of  the  firm,  by  the  death  of  his  copart- 
ner, is  not  the  beneficial  owner,  but  a  mere  trustee,  to  liquidate  the 
partnership  affairs,  by  selling  the  assets  and  applying  them  to  the  pay- 
ment of  the  partnership  debts;  that  the  continuance  of  the  business 
by  means  of  the  partnership  assets  is  a  breach  of  that  trust,  and,  if  it 
results  in  diverting  any  of  the  partnership  property  from  the  creditors 
of  the  firm,  is  a  fraud  upon  them.  And  yet,  upon  that  supposition, 
it  deserves  consideration  whether  the  allegation  made  in  the  affidavit 
AB  the  ground  of  the  attachment — that  defendant  has  disposed  of  his 
own  property  to  defraud  his  creditors — can  be  supported  by  proof  of 
a  disposition  of  property  belonging  to  the  firm,  in  order  to  defraud 
ihe  creditors  of  the  firm;  especially,  in  view  of  the  result  that,  if  the 
attachment  is  sustained,  it  not  only  subjects  the  partnership  property, 
but  also  takes  the  individual  property  of  the  defendant  from  individ- 
ual creditors  for  the  payment  of  the  firm  debt.  The  writ  runs  against 
his  individual  property  alone,  and  upon  the  sole  ground  that  he  has 
sought  fraudulently  to  withdraw  it  from  the  claims  of  his  individual 
<}reditors.  This  incongruity  is  sufficient,  at  least,  strongly  to  suggest 
the  suspicion  that  the  proceeding  itself,  and  the  grounds  on  which  it 
has  been  sustained,  are  based  upon  a  misconception  of  the  law  which 
governs  the  case.  And  this  will  be  confirmed  by  a  critical  examination 
of  the  charge.  2 

Upon  the  state  of  the  evidence,  as  disclosed  by  the  bill  of*exceptions,? 
the  jury  may  have  found  that  the  defendant,  as  surviving  partner, 
with  the  assent,  either  express  or  tacit,  of  the  personal  representa- 
tives of  his  deceased  copartner,  had  been  left  in  possession  of  ihe 
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firm  property,  for  the  purpose  of  oontmning  the  busineBs;  that  in  do- 
ing so,  in  good  faith,  he  raised  money  upon  the  individual  credit 
given  him,  on  the  faith  of  his  possession  and  control  of  property, 
iirhich  he  was  allowed  to  deal  with  as  his  own,  and  applied  it  to  the 
purpose  of  paying  the  debts  due  from  the  firm  of  which  he  was  the 
surviving  partner;  and  yet  felt  compelled,  under  this  charge,  to  find 
that  an  appropriation  out  of  the  property  which  had  come  to  him  as 
such  survivor,  to  pay  such  a  loan,  without  any  actual  fraudulent  in- 
tent, would  be  a  fraud  in  law  upon  every  creditor  of  the  partnership, 
justifying  a  seizure,  on  attachment  for  that  cause,  of  all  his  property, 
whether  formerly  belonging  to  the  partnership  or  since  acquired,  and 
that,  although  his  individual  additions  to  his  stock  in  trade  were,  at 
^east,  equal  to  what  had  been  taken  for  the  payment  of  individual 
4ebts. 

It  is  fair  to  consider  this  charge,  although  not  so  qualified,  in  con- 
nection with  the  facts,  in  reference  to  which  there  was  evidence,  that 
the  firm  of  Fitzpatrick  Bros.,  and  its  individual  members,  were  in- 
solvent, in  the  sense  of  not  being  able  to  pay  their  debts,  during  the 
whole  period  of  its  existence,  and  the  additional  fact  that  the  de- 
ceased partner  had  before  his  death  drawn  from  the  partnership  more 
than  his  interest  therein,  and  was  indebted  to  the  firm. 

The  legal  right  of  a  partnership  creditor  to  subject  the  partnership 
property  to  the  payment  of  his  debt,  consists  simply  in  the  right  to 
reduce  his  claim  to  judgment,  and  to  sell  the  goods  of  his  debtors  on 
execution.  His  right  to  appropriate  the  partnership  property  spe- 
cifically to  the  payment  of  his  debt,  in  equity,  in  preference  to  cred- 
itors of  an  individual  partner,  is  derived  through  the  other  partner, 
whose  original  right  it  is  to  have  the  partnership  assets  applied  to 
the  payment  of  partnership  obligations.  And  this  equity  of  the  cred- 
itor subsists  as  long  as  that  of  the  partner,  through  which  it  is  de- 
g rived,  remains;  that  is,  so  long  as  the  partner  himself  ''retains  an  in- 
fterest  in  the  firm  assets,  as  a  partner,  a  court  of  ^equity  will  allow  the 
creditors  of  the  firm  to  avail  themselves  of  his  equity,  and  enforce 
through  it  the  application  of  those  assets  primarily  to  payment  of 
the  debts  due  them,  whenever  the  property  comes  under  its  admin- 
istration." Such  was  the  language  of  this  court  in  Case  v.  Beaurega/rd, 
99  U.  S.  119,  in  which  Mr.  Justice  Stbono,  delivering  its  opinion, 
continued  as  follows : 

•*It  is  indispensable,  however,  to  such  relief,  when  the  creditors  are,  as  in 
the  present  case,  simple  contract  creditors,  that  the  partnership  property  should 
be  within  the  control  of  the  court,  and,  in  the  course  of  administration,  brought 
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there  by  the  bankruptcy  of  the  firm,  or  by  an  assignment,  or  by  the  creation 
of  a  trost  in  some  mode.  This  is  because  neither  the  partners  nor  the  Joint 
creditors  have  any  specific  lien,  nor  is  there  any  trust  ttiat  can  be  enforced 
until  the  property  has  passed  in  custodio  legU.*' 

Hence  it  follows  that  "if,  before  the  interposition  of  the  court  is 
asked,  the  property  has  ceased  to  belong  to  the  partnership,  if  by  a 
honafide  transfer  it  has  become  the  several  property  either  of  one 
partner  or  of  a  third  person,  the  equities  of  the  partners  are  extin- 
guished, and  consequently  the  derivatiye  equities  of  the  creditors  are 
at  an  end."  In  that  case  it  was  held,  in  respect  to  a  firm  admitted 
to  be  insolvent,  that  transfers  made  by  the  individual  partners  of 
their  interest  in  the  partnership  property,  converted  that  property 
into  individual  property,  terminated  the  equity  of  any  partner  to  re- 
quire the  application  thereof  to  the  payment  of  the  joint  debts,  and 
constituted  a  bar  to  a  bill  in  equity  filed  by  a  partnership  creditor  tc 
subject  it  to  the  payment  of  his  debt,  the  relief  prayed  for  being 
grounded  on  the  claim  that  these  transfers  were  in  fraud  of  his  rights 
as  a  creditor  of  the  firm. 

Another  case  between  the  same  parties  came  again  for  consider- 
ation before  the  court,  which  rea£Srmed  the  decision,  and  held  that  in 
such  a  case  the  bill  might  be  properly  filed  by  a  creditor,  without 
first  reducing  his  claim  to  judgment.  Ca9t  v.  Beauregard^  101  U.  8. 
688. 

The  same  doctrine  has  been  fully  sanctioned  by  the  supreme  court 
of  Mississippi  in  SchmidZapp  v.  Currie,  66  Miss.  697,  where  it  is  said, 
that— 

*<The  doctrine  that  firm  assets  must  first  be  applied  to  the  payment  of  firmS 
debts,  and  individual*property  to  individual  debts,  is  only  a  principle  of  ad-* 
ministration  adopted  by  the  courts  where,  from  any  cause,  they  are  called 
upon  to  wind  up  the  firm  business,  and  find  that  the  members  have  made  no 
valid  disposition  of  or  charges  upon  its  assets.  Thus,  where,  upon  a  dissolu- 
tion of  the  firm  by  death,  or  limitation,  or  bankruptcy,  or  from  any  other 
cause,  the  courts  are  called  upon  to  wind  up  the  concern,  th^  adopt  and  en- 
force the  principle  stated;  but  the  principle  itself  springs  alone  out  of  the  ob- 
ligation to  do  Justice  between  the  partners." 

In  that  case  one  of  two  partners,  but  with  the  assent  of  the  other, 
and  without  any  fraudulent  intent,  transferred  the  whole  business 
and  stock  of  the  firm  to  a  third  person  in  payment  of  an  individual 
debt.  A  creditor  of  the  partnership  sued  out  a  writ  of  attachment 
against  them,  and  caused  it  to  be  levied  on  the  goods  in  the  pos- 
session of  the  purchaser,  upon  the  ground  that  the  transfer  of  the 
firm  goods  in  satisfaction  of  the  individual  debt  of  one  of  the  part- 
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ners  was  frandnlent  and  yoid  as  against  Ann  oreditors.    The  right  ta 
do  so  was  denied. 

The  same  principle  applies  in  case  of  a  dissolution  of  the  partner* 
ship. 

'« It  is  competent,**  says  Mr.  Justice  Stort,  Part  §  358,  **  for  the  partners, 
in  cases  of  a  voluntary  dissolution,  to  agree  that  the  Joint  property  of  the 
partnership  shall  belong  to  one  of  them ;  and  if  this  agreement  be  bona  fide^ 
and  for  a  valuable  consideration,  it  wiU  transfer  the  whole  property  to  such 
partner,  wholly  free  from  the  claims  of  the  joint  creditors.  The  like  result 
will  arise  from  any  stipulation  to  the  same  effect,  in  the  original  articles  of 
copartnership,  in  cases  of  a  dissolution  by  death,  or  by  any  other  personal  in- 
capacity." 

Andy  in  case  of  dissolution  by  death  of  one  of  the  partners,  with- 
out any  previous  agreement  as  to  the  mode  of  liquidation^  the  only 
difference  is,  that  the  joint  creditor  may,  at  his  election,  institute 
proceedings,  hy  filing  a  bill  in  equity  against  the  personal  represent- 
atives of  the  deceased  partner  and  the  survivors,  to  wind  up  the 
partnership  business,  to  marshal  the  assets^  and  appropriate  the 
partnership  property  to  the  payment  of  the  joint  debts.  Story,  Part, 
b  §§  847,  862.  Although,  in  Mississippi,  it  is  denied  that  a  court  of 
»  equity  has  jurisdiction  to  entertain  a  suit  on  behalf  *of  a  firm  cred- 
itor at  large  against  a  partnership,  whether  it  be  an  existing  one  or 
one  that  has  ceased  by  limitation  or  by  the  withdrawal  or  death  of 
one  of  the  partners.  Roach  y.  Brannon,  57  Miss.  490-500;  Freeman 
V.  Stewart,  41  Miss.  183.  And  unless  a  partnership  creditor,  or  the 
personal  representatives  of  the  deceased  partner,  commence  such  a 
proceeding,  to  liquidate  the  affairs  of  the  partnership,  there  is  noth- 
ing to  prevent  the  surviving  partner  from  dealing  with  the  partner- 
ship property  as  his  own,  and,  acting  in  good  faith,  to  make  valid 
dispositions  of  it.  Locke  v.  Lewie^  134  Mass.  1.  And  if,  in  like 
good  faith,  with  the  acquiescence  of  the  personal  representatives  of 
the  deceased  partner,  he  uses  the  firm  property  to  continue  the  busi- 
ness on  his  own  account  and  in  his  own  name,  he  does  it  without 
other  liability  than  to  be  held  accountable  to  the  estate  of  his  de- 
ceased partner  for  a  share  of  the  profits;  or,  as  we  have  seen,  upon 
a  bill  filed  for  that  purpose,  by  the  personal  representatives  of  the 
deceased  partner  or  a  partnership  creditor,  to  wind  up  the  firm  busi- 
ness and  apply  its  assets  to  the  payment  of  its  debts.  Any  interme- 
diate disposition  of  the  property,  made  in  good  faith,  even  although 
it  may  have  been  specifically  a  part  of  the  partnership  assets,  and 
even  if  it  has  been  applied  to  the  payment  of  his  individual  obliga- 
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tions,  will  be  valid  and  effectual;  and,  without  circumstances  show- 
ing an  actual  intention  to  defraud,  cannot  be  treated  as  a  fraud  in 
law  upon  partnership  creditors.  Accordingly,  in  Roach  v.  Brannon, 
57  Miss.  490-500,  the  supreme  court  of  Mississippi  said : 

"  If,  then,  a  firm  creditor  may  sue  out  and  levy  an  attachment  upon  firm 
assets  in  the  hands  of  a  surviving  partner,  upon  what  grounds  must  he  proceed  ? 
Must  he  aver  and  prove  one  of  the  specific  grounds  of  attachment  laid  down 
in  the  statute,  or  will  it  be  sufficient  to  show  that  the  surviving  partner  is  act- 
ing in  violation  of  tliat  quasi  trust  imposed  upon  him  by  law  for  the  benefit 
of  firm  creditors?  We  have  no  hesitation  in  saying  that  he  must  bring  his 
case  strictly  within  the  letter  of  the  statute." 

The  next  assignment  of  error  is  based  on  an  exception  to  the  fol- 
lowing instruction,  being  in  continuation  of  that  just  considered :       « 

"(5)  The  latter  clause  of  this  issue  is  as  to  whether  or  not*the  disposition  • 
made  by  the  defendant  of  the  assets  was  with  the  intention  of  giving  an  un- 
fair preference  to  some  of  his  creditors  over  others.  It  is  difficult  to  deter- 
mine what  particular  acts  will  constitute  such  preference.  I  am  of  the  opin- 
ion that  the  legislature  meant  something  by  this  expression,  but  it  has  never 
been  construed  by  the  supreme  court  of  the  state.  In  the  absence  of  such 
construction,  I  will  instruct  you  that  when  a  debtor  is  insolvent,  and  knows 
that  he  will  be  unable  for  a  great  length  of  time  to  pay  all  his  debts,  and  dis- 
poses of  his  means  to  one  or  more  of  his  creditors,  to  the  exclusion  of  others, 
and  with  the  design  that  those  unpaid  shall  remain  so,  it  will  constitute  an 
unfair  preference,  within  the  meaning  of  this  clause  of  the  statute.  You  will, 
therefore,  apply  this  rule  to  the  facts  in  proof  under  this  issue." 

The  language  of  the  Mississippi  C!ode  of  1871,  describing  one  of 
ihe  grounds  for  which  an  attachment  might  issue,  was  that  "the 
^debtor  has  assigned  or  disposed  of,  or  is  about  to  assign  or  dispose 
of,  his  property  or  rights  in  action,  or  some  part  thereof,  with  intent 
io  defraud  his  creditors  or  give  an  unfair  preference  to  some  of  them." 
Code  1871,  §  1420.  This  provision,  it  is  said,  so  far  as  it  relates 
to  an  "unfair  preference,"  was  first  introduced  into  the  statutes  of 
the  state  by  the  Code  of  1857,  art.  2,  p.  372.  It  is  said  by  the  su- 
preme court  of  Mississippi,  in  Eldridge  v.  Phillipson,  58  Miss.  270, 
that  "the  right  of  a  debtor,  insolvent  or  in  failing  circumstances,  to 
give  a  preference  to  one  or  more  of  his  creditors,  if  it  be  bona  fide, 
and  with  no  intent  to  secure  a  benefit  to  himself,  is  a  firmly-estab- 
lished rule  in  the  jurisprudence  of  this  state,"  and  many  cases  are 
cited,  occurring  both  before  and  after  the  adoption  of  the  Code  of 
1857,  in  support  of  the  statement.  It  was  well  settled,  therefore, 
ihat  whatever  else  the  prohibition  against  unfair  preferences  might 
Jbe  supposed  to  include,  it  certainly  did  not  make  all  preferences  illegal. 
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But  the  neeeBsaxyresTilt  of  preferring  one  or  more  creditors  by  a  debtor 
onable  to  pay  all,  would  be  that  the  rest  should  remain  unpaid,  and 
for  an  indefinite  length  of  time ;  and  as  the  preference  is  supposed  to 
have  been  designed,  it  could  well  be  said,  in  every  such  case,  that 
•  the  debtor  making  it  also  designed  its  natural  and  expected  conse- 
fquences.  It  follows,  therefore,  if  the  part*of  the  charge  of  the  court 
now  under  examination  be  correct,  that  all  preferences  are  unfair, 
and  being  unfair,  are  illegal, — a  conclusion  which  we  have  seen  is 
opposed  to  the  settled  law  of  Mississippi. 

In  the  case  just  referred  to,  of  Eldridge  y.  PhiUipson,  the  question 
was  presented  directly  for  decision  for  the  first  time  to  the  supreme 
court  of  that  state.  It  was  then  decided  that  no  preference  could  be 
held  to  be  unfair  which,  tested  by  the  rules  of  law,  is  legal;  and  that 
as,  to  be  illegal,  it  must  be  fraudulent;  and  as  all  fraudulent  disposi- 
tions of  his  property  by  a  debtor  are  prohibited  in  other  words,  the 
clause  relating  to  unfair  preferences  is  mere  surplusage.  This  con- 
struction is  confirmed  by  the  fact  that  the  words  in  question  have 
been  omitted  from  the  Code  of  1880  by  the  legislature  of  Mississippi. 

In  our  opinion  this  interpretation  of  the  statute  is  correct,  and  we 
accordingly  adopt  it.  The  ruling  of  the  circuit  court  to  the  contrary 
we  adjudge  therefore  to  be  erroneous. 

The  cause  came  on  for  further  trial  upon  the  issues  raised  by  the 
pleas  to  the  merits.  Besides  the  general  issue,  the  defendant  pleaded 
as  to  the  note  for  $6,000  made  by  Forbes  &  Fitzpatrick,  the  defense 
of  the  statute  of  frauds,  that  the  alleged  promise  was  not  in  writing; 
and,  also,  that  the  sole  consideration  therefor  was  the  sale  to  him  by 
Forbes  of  his  interest  to  the  partnership  of  Forbes  &  Fitzpatrick,  and 
that  the  promise  to  pay  the  same,  as  one  of  the  debts  of  that  firm, 
was  procured  from  him  by  means  of  false  and  fraudulent  misrepre- 
sentations made  to  him  by  Forbes  as  to  the  value  of  that  interest. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  there  was  evi- 
dence tending  to  show  that,  although  the  original  assumption  by  the 
firm  of  Fitzpatrick  Bros,  of  the  debts  of  Forbes  &  Fitzpatrick  was 
verbal,  yet  that  afterwards  it  was  repeated  in  writing  in  sundry  letters 
by  the  defendant — written  after  he  had  full  knowledge  of  the  character 
and  condition  of  the  assets,  property,  and  business  which  he  had 
purchased  from  Forbes.    The  court  instructed  the  jury  as  follows : 

''The  plea  of  the  defendant  alleges,  as  to  the  $6,000  note  of  Forbes  A  Fita- 

S  Patrick,  that  its  payment  was  assumed  as  part  consideration  of  a  purchase  by 

?  him  from  Eugene  A.  Forbe8,*and  that  said  purchase  was  made  on  fraudulent 

misrepresentations  as  to  the  character  and  value  of  the  things  sold.    If  you 
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beUeve  this,  and  that  the  defendant  was  therebj  injured,  joxx  will  deduct  from 
■aid  note  the  amount  of  his  damages  bj  reason  of  such  misrepresentations, 
unless  70U  shall  find  that  the  defendant,  after  he  had  a  full  knowledge  of  the 
misrepresentations,  continued  to  recognize  his  liability  to  plaintiffs,  and  prom- 
ised to  pay,  after  he  had  acquired  such  knowledge^  in  which  case  he  will  be 
estopped  to  make  such  defense." 

To  this  portion  of  the  charge  an  exception  was  taken,  and  instruc- 
tions of  an  opposite  tenor  asked  to  be  giyen,  which  were  refused,  but 
which  it  is  not  necessary  to  notice  especially,  as  they  are  directly 
negatived  by  the  instruction  given,  and  are  disposed  of  if  that  be  cor- 
rect. And  of  its  correctness  we  have  no  doubt.  A  subsequent  prom- 
ise, with  full  knowledge  of  the  facts,  is  certainly  equivalent  to  an 
original  promise  made  under  similar  circumstances,  and  no  one,  act- 
ing with  full  knowledge,  can  justly  say  that  he  has  been  deceived  by 
false  representations.     Volenti  nonfit  injuria. 

We  are  advised  that,  according  to  the  practice  in  Mississippi,  as 
authorized  by  its  statutes,  (Ciode  of  Miss,  of  1880,  §  2484,)  which, 
by  sections  914  and  915,  Bev.  St.,  are  adopted  as  the  practice  of  the 
circuit  court  of  the  United  States  in  that  district,  the  proceedin 
which  resulted  in  the  verdict  sustaining  the  attachment,  and  the  vei 
diet  and  judgment  on  the  merits  of  the  cause  of  action,  are  separate, 
and,  consequently,  may  be  separately  considered  on  error.  The 
judgment  on  the  plea  in  abatement  is  not  final  in  the  sense  that  it 
may  be  reviewed  before  the  final  determination  of  the  cause;  but  a 
writ  of  error,  upon  the  final  judgment,  brings  up  the  whole  record 
and  subjects  to  review  all  the  proceedings  in  the  cause.  As  we  find 
no  error  in  the  personal  judgment  against  the  defendant,  ascertain- 
ing the  existence  and  amount  of  the  debt  due  from  him  and  awarding 
execution  therefor,  the  same  is  accordingly  affirmed;  but  the  judg- 
ment overruling  the  pleas  in  abatement  and  sustaining  the  attach- 
ment is  reversed,  and  the  cause  is  remanded  with  instructions  to  set 
aside  the  verdict  upon  the  issues  arising  upon  the  pleas  in  abatement 
of  the  writ  of  attachment,  and  to  grant  a  new  trial  thereof.  Judg- 
ment accordingly^  irith  costs. 
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(106  U.  B.  Ml) 

McGiNTY  V.  Flannagan  and  another. 
(December  18,  1882.) 
Surviving  Partner— Mingling  Funds — PAYAntNT  of  Individual  Debt. 

It  is  not  a  fraud  upon  the  creditors  of  the  partnership  for  a  surviving  partner  to- 
apply  to  the  payment  of  his  individual  debts  goods  belonging  to  him,  merely 
because  they  had  been  mingled  with  the  stock  formerly  belonging  to  the  firm. 

Where  partnership  stock  is  held  under  an  express  and  positive  trust  for  partner- 
ship creditors,  equity  will  give  the  latter  only  so  much  of  the  fund  as  repre- 
sented the  partnership  property,  and  will  divide  it  as  to  values  between  the 
parties  beneficially  interested,  even  though  the  specific  goods  might  not  be- 
separable. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Mississippi. 

A.  B.  Pittman,  for  plaintiff  in  error. 

Jeff.  Chandler,  for  defendant  in  error. 

Matthews,  J.  This  is  an  action  which  arose  in  the  course  of  the- 
proceedings  in  that  of  Fltzpatrick  v.  Flannagan,  ante,  369,  the  judgrr  e.it 
in  which  has  been  in  part  reversed.  Edward  McGinty,  the  plaintiff  in 
error,  having  in  that  cause  appeared  as  a  claimant  of  the  property 
seized  under  the  attachment,  the  same  was  delivered  to  him  by  the 
marshal,  on  taking  a  bond  conditioned  to  pay  to  the  plaintiffs  in  the 
attachment  such  damages  as  might  be  awarded  against  the  claimant 
in  case  his  claim  should  not  be  sustained,  or,  in  that  event,  to  return 
the  goods  to  the  marshal.  Thereupon,  in  accordance  with  the  statu- 
tory practice  in  such  cases  in  Mississippi,  an  issue  was  joined  be- 
tween the  plaintiffs  in  attachment  and  the  claimant,  to  try  their  re- 
spective titles  to  the  property.  Upon  this  issue,  evidence  was  sub- 
mitted by  the  parties,  tending  to  show  substantially  the  same  state 
of  facts  as  appears  in  the  principal  case. 

The  court  refused  to  give  instructions  asked  on  behalf  of  the  de- 
fendant, and  in  lieu  thereof,  among  others  not  necessary  to  be  con- 
sidered, gave  the  following : 

«*  (2)  It  was  the  duty  of  J.  J.  Fitzpatrick,  as  such  surviving  partner,  to  sell 
and  convert  into  money  the  goods  and  property  belonging  to  said  firm,  and 
to  collect  the  debts  due  the  firm,  and  first  apply  the  same  to  the  payment  of 
©the  debts  due  by  the  firm,  and  not  to  mingle  the  same  with  his  own  goods,  so 
•  that  they  could  not  be  identified,  he  being  by  law  created  a  trustee  for  this 
purpose;  but  if  he  mingled  them  with  other  goods,  so  that  they  could  not  be 
identified,  he  thereby  rendered  his  own  goods  liable  for  the  debts  of  the  firm, 
or  [as?]  those  originally  owned  by  the  firm;  and  if  he  applied  the  proceeds  of 
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fche  Bale  of  such  goods,  either  originally  owned  by  the  firm  or  those  afterwards 
purchased  and  mixed  up  with  them,  so  that  they  could  not  be  identified,  to 
the  payment  of  his  private  debts,  such  disposition  operated  as  a  fraud  upon 
the  rights  of  the  creditors  of  the  firm  of  which  he  was  surviving  partner  and 
as  to  him  rendered  the  sale  void/' 

There  was  a  verdict  and  judgment  for  the  plaintiffs  in  the  attach- 
ment, which  are  brought  into  review  by  this  writ  of  error. 

The  charge  above  quoted  goes  further  than  that  which  was  con* 
sidered  and  adjudged  to  be  erroneous  in  the  principal  case.  For  hero 
the  jury  were  instructed,  that  it  was  a  fraud  upon  partnership  credi- 
tors to  apply  to  the  payment  of  individual  debts  goods  belonging  to 
the  surviving  partner,  which  never  belonged  to  the  partnership,  but 
were  his  own  individual  property,  merely  because  they  had  been  min» 
gled  with  the  stock  formerly  belonging  to  the  firm.  This  is  an  error,, 
in  any  view  that  can  be  taken  of  the  rights  of  the  parties.  Even  on 
the  supposition  that  the  partnership  stock  was  held  under  an  express 
and  positive  trust  for  partnership  creditors,  equity  would  give  the  lat» 
ter  only  so  much  of  the  fund  as  represented  the  partnership  property^ 
and  would  divide  it  as  to  values  between  the  parties  beneficially  in- 
terested, even  although  the  specific  goods  might  not  be  separable. 
This  being  so,  it  could  hardly  be  charged,  as  a  matter  of  law,  that  an 
appropriation  of  the  mingled  stock  to  the  extent  of  a  value  no  greater 
than  would  be  allowed  in  equity  to  individual  creditors,  in  marshal- 
ing the  assets  for  distribution,  between  them  and  the  creditors  of  the 
partnership,  amounted  to  a  fraud  upon  the  latter.  For  this,  as  well 
as  for  reasons  stated  in  the  opinion  in  the  former  case  between  the 
original  parties,  we  hold  this  instruction  to  be  erroneous. 

The  judgment  is  accordingly  reversed,  and  the  cause  remanded,  with 
mstructions  to  grant  a  new  trial.    Judgment  reversed. 


(106  U.  S.  871) 

Ex  parte  Curtis,  Petitioner. 

(December  18, 1882.) 

EzBoxmvB  Officers  and  Emflotss — Contributiohs  for  Poutioal  Pur- 

P06BS— FROHEBrrORT  ACT  CONSTITDTIONAK 

Section  6  of  the  appropriation  act  of  August  15, 1876,  (19  St.  143 ;  1  Supp.  Rev. 
St.  245,)  providing  that  all  executive  officers  or  employes  of  the  United  States 
not  appointed  by  the  president,  with  the  advice  and  consent  of  the  senate,  are 
prohibited  from  requesting,  giving  to,  or  receiving  from  any  other  officer  or 
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employe  of  the  goYemment,  any  money  or  property,  or  other  thing  of  value  for 
political  purposes ;  and  any  such  officer  or  employe,  who  shall  oflend  against 
the  proTlsions  of  this  section,  shall  be  at  once  discharged  from  the  serrice  of  the 
United  States ;  and  he  shall  also  be  deemed  guilty  of  a  misdemeanor,  and  on 
conyiction  thereof  shall  be  fined  in  a  sum  not  exceeding  |500,  is  constitutional. 

The  act  in  question  does  not  prohibit  all  contributions  of  money  or  property  by  the 
designated  officers  and  employes,  for  political  purposes,  nor  prohibit  them  al- 
together from  receiying  or  soliciting  money  or  property  for  such  purposes, 
but  it  simply  forbids  their  receiving  from  or  giving  to  each  other,  and  is 
within  the  legitimate  scope  of  the  powers  granted  to  congress  by  article  1,  sec- 
tion 8  of  the  federal  constitution,  to  make  all  laws  necessary  and  proper  to  cany 
into  effect  the  powers  delegated  to  the  general  government. 

The  supreme  court  has  no  general  power  to  review  the  Judgments  of  the  inferior 
courts  of  the  United  States  in  criminal  cases  by  the  use  of  the  writ  of  habe(u 
eorpuM  or  otherwise.  Its  inquiries  in  this  class  of  cases  are  limited  to  such  ob- 
jections as  relate  to  the  authority  of  the  court  to  render  the  Judgment  by 
which  the  prisoner  is  held. 

BsADi^BT,  J.,  dismUing^  as  to  constitutionality  of  the  act 

Petition  for  a  Writ  of  Habeas  Corpus. 

Wm.  Stanley,  S.  O.  Clarke,  and  E.  B.  Smith,  for  petitioner. 

Sclicitor  General  PhiUips,  E.  P.  Wheeler,  and  F.  W.  Whitridge,  for 
respondent. 

Watte,  G.  J.  In  the  act  of  Augnat  15,  1876,  making  appropria- 
tions for  the  legislative,  executive,  and  judicial  expenses  of  the  gov- 
ernment, (chapter  287,  19  St.  148;  1  Snpp.  Bev.  St.  245,)  the  fol- 
lowing appears  as  section  6 : 

^  Sec.  6.  That  all  executive  officers  or  employes  of  the  United  States  not 
appointed  by  the  president,  with  the  advice  and  consent  of  the  senate,  are  pro- 
hibited from  requesting,  giving  to,  or  receiving  from,  any  other  officer  or  em- 
ploye of  the  government  any  money  or  property  or  other  thing  of  value  for 
political  purposes;  and  any  such  officer  or  employe,  who  shall  offend  against 
the  provisions  of  this  section,  shall  be  at  once  discharged  from  the  service  of 
the  United  States;  and  he  shall  also  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  thereof  shall  be  fined  in  a  sum  not  exceeding  •500.'* 

Curtis,  the  petitioner,  an  employe  of  the  United  States,  was  in- 
dicted in  the  circuit  court  for  the  southern  district  of  New  Tork,  and 
convicted  under  this  act  for  receiving  money  for  political  purposes  from 
other  employes  of  the  government.*  Upon  his  conviction  he  was  sen- 
tenced to  pay  a  fine  and  stand  committed  until  payment  was  made. 
Under  this  sentence  he  was  taken  into  custody  by  the  marshal,  and 
on  his  application  a  writ  of  habeas  corpus  was  issued  by  one  of  the 
justices  of  this  court  invacation,  returnable  here  at  the  present  term^ 

«See  same  case  on  motion  for  new  trial  and  arrest  of  Judgment  12  Fed. 
Bep.824. 
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to  inquire  into  the  validity  of  his  detention.  The  important  qcestion 
presented  on  the  return  to  the  writ  so  issued  is  whether  the  act  un- 
der which  the  conviction  was  had  is  constitutional.  The  act  is  not<! 
one  to  prohibit  all  contributions  of  money  Qr*property  by  the  desig-P 
nated  officers  and  employes  of  the  United  States  for  political  pur- 
poses. Neither  does  it  prohibit  them  altogether  from  receiving  or 
soliciting  money  or  property  for  such  purposes.  It  simply  forbids 
their  receiving  from  or  giving  to  each  other.  Beyond  this  no  restric- 
tions are  placed  on  any  of  their  political  privileges.  That  the  govern- 
ment of  the  United  States  is  one  of  delegated  powers  only,  and 
ihat  its  authority  is  defined  and  limited  by  the  constitution,  are  no 
longer  open  questions;  but  express  authority  is  given  congress  by  the 
constitution  to  make  all  laws  necessary  and  proper  to  carry  into  effect 
the  powers  that  are  delegated.  Article  1,  §  8.  Within  the  legiti- 
mate scope  of  this  grant  congress  is  permitted  to  determine  for  itself 
what  is  necessary  and  what  is  proper. 

The  act  now  in  question  is  one  regulating  in  some  particulars  the 
conduct  of  certain  officers  and  employes  of  the  United  States.  It 
rests  on  the  same  principle  as  that  originally  passed  in  1789  at  the 
first  session  of  the  first  congress,  which  makes  it  unlawful  for  certain 
officers  of  the  treasury  department  to  engage  in  the  business  of  trade 
or  commerce,  or  to  own  a  sea  vessel,  or  to  purchase  public  lands  or 
other  public  property,  or  to  be  concerned  in  the  purchase  or  disposal 
of  the  public  securities  of  a  state,  or  of  the  United  States,  (Bev.  St.  § 
348;)  and  that  passed  in  1791,  which  makes  it  an  offense  for  a  clerk 
in  the  same  department  to  carry  on  trade  or  business  in  the  funds  or 
debts  of  the  states  or  of  the  United  States,  or  in  any  kind  of  public 
property,  (Id.  §  344;)  and  that  passed  in  1812,  which  makes  it  un- 
lawful for  a  judge  appointed  under  the  authority  of  the  United  States 
to  exercise  the  profession  of  counsel  or  attorney,  or  to  be  engaged  in 
the  practice  of  the  law,  (Id.  §  713 ;)  and  that  passed  in  1853,  which 
prohibits  every  officer  of  the  United  States  or  person  holding  any 
place  of  trust  or  profit,  or  discharging  any  official  function  under,  or 
in  connection  with  any  executive  department  of  the  govamment  of 
the  United  States,  or  under  the  senate  or  house  of  repMsentatives, 
from  acting  as  an  agent  or  attorney  for  the  prosecution  of  any  claim 
Against  the  United  States,  (Id.  §  5498;)  and  that  passed  in  1863, 
prohibiting  members  of  congress  from  practicing  in  the  court  ofS 
claims,  (Id.  §  1058;)*and  that  passed  in  1867,  punishing,  by  dismissal* 
from  service,  an  officer  or  employe  of  the  government  who  re- 
quires or  requests  any  working-man  in  a  navy-yard  to  contribute  or 
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pay  any  money  for  political  parposes,  (Id.  §  1546;)  and  that  passed 
in  I8689  prohibiting  members  of  congress  from  being  interested  in 
contracts  with  the  United  States,  (Id.  §  8789;)  and  another,  passed 
in  1870,  which  provides  that  no  officer,  clerk,  or  employe  in  the  gov* 
emment  of  the  United  States  shall  solicit  contributions  from  other 
officers,  clerks,  or  employes  for  a  gift  to  those  in  a  superior  official 
position,  and  that  no  officials  or  clerical  superiors  shall  receive  any 
gift  or  present  as  a  contribution  to  them  from  persons  in  government 
employ  getting  a  less  salary  than  themselves,  and  that  no  officer  or 
clerk  shall  make  a  donation  as  a  gift  or  present  to  any  official  su- 
perior, (Id.  §  1784.)  Many  others  of  a  kindred  character  might  be 
referred  to,  but  these  are  enough  to  show  what  has  been  the  practice 
in  the  legislative  department  of  the  government  from  its  organiza- 
tion, and,  so  far  as  we  know,  this  is  the  first  time  the  constitu* 
tionality  of  such  legislation  has  ever  been  presented  for  judicial  de- 
termination. 

The  evident  purpose  of  congress  in  all  this  class  of  enactments  has 
been  to  promote  efficiency  and  integrity  in  the  discharge  of  official 
duties,  and  to  maintain  proper  discipline  in  the  public  service. 
Clearly  such  a  purpose  is  within  the  just  scope  of  legislative  power, 
and  it  is  not  easy  to  see  why  the  act  now  under  consideration  does 
not  come  fairly  within  the  legitimate  means  to  such  an  end.  It  is 
true,  as  is  claimed  by  the  counsel  for  the  petitioner,  political  assess- 
ments upon  office-holders  are  not  prohibited.  The  managers  of  polit 
ical  campaigns,  not  in  the  employ  of  the  United  States,  are  just  aa 
free  now  to  call  on  those  in  office  for  money  to  be  used  for  political 
purposes  as  ever  they  were,  and  those  in  office  can  contribute  as  liber- 
ally as  they  please,  provided  their  payments  are  not  made  to  any  of 
the  prohibited  officers  or  employes.  What  we  are  now  considering 
is  not  whether  congress  has  gone  as  far  as  it  may,  but  whether  that 
which  has  been  done  is  within  the  constitutional  limits  upon  its  legis- 
lative discretion.  A  feeling  of  independence  under  the  law  conduces 
S  to  faithful  public  service,  and  nothing  tends  more  to  take  away  this 
«  feeling  than  a  dread  of  dismissal.  If  contributions  from  those  in 
public  employment  may  be  solicited  by  others  in  official  authority, 
it  is  easy  to  see  that  what  begins  as  a  request  may  end  as  a  demand, 
and  that  a  failure  to  meet  the  demand  may  be  treated  by  those  hav- 
ing the  power  of  removal  as  a  breach  of  some  supposed  duty,  growing 
out  of  the  political  relations  of  the  parties.  Oontributions  secured 
!inder  such  circumstances  will  quite  as  likely  be  made  to  avoid  the 
consequences  of  the  personal  displeasure  of  a  superior,  as  to  promote 
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the  political  views  of  the  oontribator — ^to  avoid  a  discharge  from  serv- 
ice, not  to  exercise  a  political  privilege.  The  law  contemplates  no 
restrictions  upon  either  giving  or  receiving,  except  so  far  as  may  be 
necessary  to  protect,  in  some  degree,  those  in  the  public  service  against 
exactions  through  fear  of  personal  loss.  This  purpose  of  the  restric- 
tion, and  the  principle  on  which  it  rests,  are  most  distinctly  mani« 
fested  in  section  1546,  $upra,  the  re-enactment  in  the  Revised  Stat- 
utes of  section  8  of  the  act  making  appropriations  for  the  naval  serv- 
ice for  the  year  ending  June  80,  1868,  (14  St.  492,  c.  172,)  which 
subjected  an  ofGicer  or  employe  of  the  government  to  dismissal  if  he 
required  or  requested  a  working-man  in  a  navy-yard  to  contribute  or 
pay  any  money  for  political  purposes,  and  prohibited  the  removal  or 
discharge  of  a  working-man  for  his  political  opinions;  and  in  section 
1784,  the  re-enactment  of  the  act  of  February  1,  1870,  (c.  68,  16  St. 
63,)  ••to  protect  officials  in  public  employ,"  by  providing  for  the  sum- 
mary discharge  of  those  who  make  or  solicit  contributions  for  presents 
to  superior  officers.  No  one  can  for  a  moment  doubt  that  in  both 
these  statutes  the  object  was  to  protect  the  classes  of  officials  and 
employes  provided  for  from  being  compelled  to  make  contributions 
for  such  purposes  through  fear  of  dismissal  if  they  refused.  It  is  true 
that  dismissal  from  service  is  the  only  penalty  imposed,  but  this  pen- 
alty is  given  for  doing  what  is  made  a  wrongful  act.  If  it  is  consti- 
tutional to  prohibit  the  act,  the  kind  or  degree  of  punishment  to  be 
inflicted  for  disregarding  the  prohibition  is  clearly  within  the  discre- 
tion of  congress,  provided  it  be  not  cruel  or  unusual. 

If  there  were  no  other  reasons  for  legislation  of  this  character  than 
such  as  relate  to  the  protection  of  those  in  the  public  service  against 
unjust  exactions,  its  constitutionality  would,  in  our  opinion,  be  clear  ;g 
but  there  are  others,  to  our  minds,  equally*good.  If  persons  in  pub-? 
lie  employ  may  be  called  on  by  those  in  authority  to  contribute  from 
their  personal  income  to  the  expenses  of  political  campaigns,  and  a 
refusal  may  lead  to  putting  good  men  out  of  the  service,  liberal  pay- 
ments may  be  made  the  ground  for  keeping  poor  ones  in.  So,  too, 
if  a  part  of  the  compensation  received  for  public  services  must  be 
contributed  for  political  purposes,  it  is  easy  to  see  that  an  increase  of 
compensation  may  be  required  to  provide  the  means  to  make  the  con- 
tribution, and  that  in  this  way  the  government  itself  may  be  made  to 
furnish  indirectly  the  money  to  defray  the  expenses  of  keeping  the 
political  party  in  power  that  happens  to  have  for  the  time  being  the 
control  of  the  public  patronage.  Political  parties  must  almost  neces- 
v.l— 25 
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sarily  exist  under  a  ropablican  form  of  government,  and  when  pnblic 
employment  depends  to  any  considerable  extent  on  party  saooess, 
those  in  office  will  naturally  be  desirous  of  keeping  the  party  to  which 
they  belong  in  power.  The  statute  we  are  now  considering  does  not 
interfere  with  this.  The  apparent  end  of  congress  will  be  accom- 
plished if  it  prevents  those  in  power  from  requiring  help  for  such 
purposes  as  a  condition  to  continued  employment. 

We  deem  it  unnecessary  to  pursue  the  subject  further.  In  our 
opinion  the  statute  under  which  the  petitioner  was  convicted  is  con- 
stitutional. The  other  objections  which  have  been  urged  to  the  de- 
tention cannot  be  considered  in  this  form  of  proceeding.  Our  in- 
quiries in  this  class  of  cases  are  limited  to  such  objections  as  relate 
to  the  authority  of  the  court  to  render  the  judgment  by  which  the 
prisoner  is  held.  We  have  no  general  power  to  review  the  judg- 
ments of  the  inferior  courts  of  the  United  States  in  criminal  cases, 
by  the  use  of  the  writ  of  habeas  corpus  or  otherwise.  Our  jurisdic- 
tion is  limited  to  the  single  question  of  the  power  of  the  court  to 
commit  the  prisoner  for  the  act  of  which  he  has  been  convicted. 
ExparU  Lange,  18  Wall.  168;  Ex  parte  Rowland,  104  XT.  S.  604. 

The  commitment  in  this  case  was  lawful,  and  the  petitioner  is» 
consequently,  remanded  to  the  custody  of  the  marshal  for  the  south- 
em  district  of  New  Tork. 

S 

•  ^Ba^DLEY,  J.,  diesenting.  I  cannot  concur  in  the  opinion  of  the 
court  in  this  case.  The  law  under  which  the  petitioner  is  imprisoned 
makes  it  a  penal  offense  for  any  executive  officer  or  employe  of  the 
United  States,  not  appointed  by  advice  of  the  senate,  [an  unimpor- 
tant distinction,  so  far  as  the  power  to  make  the  law  is  concerned,]  to 
request,  give  to,  or  receive  from,  any  other  officer  or  employe  of  the 
government  any  money,  or  property,  or  other  thing  of  value,  for  polit- 
ical purposes;  thus,  in  effect,  making  it  a  condition  of  accepting  any 
employment  under  the  government,  that  a  man  shall  not,  even  volun- 
tarily and  of  his  own  free  will,  contribute  in  any  way  through  or  by 
the  hands  of  any  other  employe  of  the  government  to  the  political 
cause  which  he  desires  to  aid  and  promote.  I  do  not  believe  that 
congress  has  any  right  to  impose  such  a  condition  upon  any  citizen 
of  ^e  United  States.  The  offices  of  the  government  do  not  belong  to 
the  legislative  department  to  dispose  of  on  any  conditions  it  may 
choose  to  impose.  The  legislature  creates  most  of  the  offices,  it  is 
true,  and  provides  compensation  for  the  discharge  of  their  duties ;  but 
that  is  its  duty  to  do,  in  order  to  establish  a  complete  organization  of 
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ihe  functions  of  government.  When  established,  the  offices  are,  or 
ought  to  be,  open  to  all.  They  belong  to  the  United  States,  and  not 
to  congress,  and  every  citizen  having  the  proper  qualifications  has 
the  right  to  accept  office,  and  to  be  a  candidate  therefor.  This  is  a 
fundamental  right  of  which  the  legislature  cannot  deprive  the  citizen, 
nor  clog  its  exercise  with  conditions  that  are  repugnant  to  his  other 
fundamental  rights.  Such  a  condition  I  regard  that  imposed  by  the 
law  in  question  to  be.  It  prevents  the  citizen  from  co-operating  with 
other  citizens  of  his  own  choice  in  the  promotion  of  his  political  views. 
To  take  an  interest  in  public  affairs,  and  to  further  and  promote  those 
principles  which  are  believed  to  be  vital  or  important  to  the  general 
welfare  is  every  citizen's  duty.  It  is  a  just  complaint  that  so  many 
good  men  abstain  from  taking  such  an  interest. 

Among  the  necessary  and  proper  means  for  promoting  political 
views,  or  any  other  views,  are  association  and  contribution  of  money 
for  that  purpose,  both  to  aid  discussion  and  to  disseminate  informa-g 
tion  and  sound  doctrine.  To  deny*to  a  man  the  privilege  of  associ-* 
ating  and  making  joint  contributions  with  such  other  citizens  as  ho 
may  choose,  is  an  unjust  restraint  of  his  right  to  propagate  and  pro- 
mote his  views  on  public  affairs.  The  freedom  of  speech  and  of  the 
press,  and  that  of  assembling  together  to  consult  upon  and  discuss 
matters  of  public  interest,  and  to  join  in  petitioning  for  a  redress  of 
grievances,  are  expressly  secured  by  the  constitution.  The  spirit  of 
this  clause  covers  and  embraces  the  right  of  every  citizen  to  engage 
in  such  discussions,  and  to  promote  the  views  of  himself  and  his  as* 
sociates  freely,  without  being  trammeled  by  inconvenient  restrictions. 
Such  restrictions,  in  my  judgment,  are  imposed  by  the  law  in  ques- 
tion. Every  person  accepting  any,  the  most  insignificant,  employ- 
ment under  the  government  must  withdraw  himself  from  all  societies 
and  associations  having  for  object  the  promotion  of  political  infor- 
mation or  opinions.  For  if  one  officer  may  continue  his  connection, 
others  may  do  the  same,  and  thus  it  can  hardly  fail  to  happen  that 
some  of  them  will  give  and  some  receive  funds  mutually  contributed 
for  the  purposes  of  the  association.  Congress  might  just  as  well,  so 
far  as  the  power  is  concerned,  impose  as  a  condition  of  taking  any 
employment  under  the  government,  entire  silence  on  political  sub- 
jects, and  a  prohibition  of  all  conversation  thereon  between  govern- 
ment employes.  Nay,  it  might  as  well  prohibit  the  discussion  of  re- 
ligious questions,  or  the  mutual  contribution  of  funds  for  missionary 
or  other  religious  purposes.  In  former  times,  when  the  slavery  ques- 
tion was  agitated,  this  would   have  been  a  very  convenient  law  to 
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repress  all  discussion  of  the  subject  on  either  side  of  Mason  and  Dixon's 
line.  At  the  present  time  any  efficient  connection  with  an  associa- 
tion in  favor  of  a  prohibitory  liquor  law,  or  of  a  protective  tariff,  or 
of  greenback  currency,  or  even  for  the  repression  of  political  assess- 
ments, would  render  any  government  official  obnoxious  to  the  penal- 
ties of  the  law  under  consideration.  For  all  these  questions  have 
become  political  in  their  character,  and  any  contributions  in  aid  of 
the  cause  would  be  contributions  for  political  purposes. 

The  whole  thing  seems  to  me  absurd.  Neither  men's  mouths  nor 
g  their  purses  can  be  constitutionally  tied  up  in  that  way.  The  truth 
f  is  that  public  opinion  is  oftentimes  like  a  pendulum,  swinging*  back* 
ward  and  forward  to  extreme  lengths.  We  are  not  unfrequently  in 
danger  of  becoming  purists,  instead  of  wise  reformers,  in  particular 
directions,  and  hastily  pass  inconsiderate  laws  which  overreach  the 
mark  they  are  aimed  at,  or  conflict  with  rights  and  privileges  that  a 
sober  mind  would  regard  as  indisputable.  It  seems  to  me  that  the 
present  law,  taken  in  all  its  breadth,  is  one  of  this  kind.  The  legisla- 
ture may,  undoubtedly,  pass  laws  excluding  from  particular  offices  those 
who  are  engaged  in  pursuits  incompatible  with  the  faithful  discharge  of 
the  duties  of  such  offices.  That  is  quite  another  thing.  The  legisla- 
ture may  make  laws  ever  so  stringent  to  prevent  the  corrupt  use  of 
money  in  elections,  or  in  political  matters  generally,  or  to  prevent 
what  are  called  political  assessments  on  government  employes,  or  any 
other  exercise  of  undue  influence  over  them  by  government  officials  and 
others.  That  would  be  all  right.  That  would  clearly  be  within  the 
province  of  legislation.  It  is  urged  that  the  law  in  question  is  in- 
tended, so  far  as  it  goes,  to  effect  this  very  thing.  Probably  it  is. 
But  the  end  does  not  always  sanctify  the  means.  What  I  contend  is 
that  in  adopting  this  particular  mode  of  restraining  an  acknowledged 
evil,  congress  has  overstepped  its  legitimate  powers,  and  interfered 
with  the  substantial  rights  of  the  citizen.  It  is  not  lawful  to  do  evil 
that  good  may  come.  There  are  plenty  of  ways  in  which  wrong 
may  be  suppressed  without  resorting  to  wrongful  measures  to  do  it. 
No  doubt  it  would  often  greatly  tend  to  prevent  the  spread  of  a  con- 
tagious and  deadly  epedimic,  if  those  first  taken  should  be  imme- 
diately sacrificed  to  the  public  good.  But  such  a  mode  of  prevent- 
ing the  evil  would  hardly  be  regarded  as  legitimate  in  a  Christian 
country. 

I  have  no  wish  to  discuss  the  subject  at  length,  but  simply  to  ex- 
press the  general  grounds  on  which  I  think  the  legislation  in  question 
is  ultra  vire$.    Though  as  much  opposed  as  any  one  to  the  evil  sought 
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to  be  remedied,  I  do  not  think  the  mode  adopted  is  a  legitimate  or 
constitutional  one,  beoanse  it  interferes  too  much  with  the  freedom  of 
the  citizen  in  the  pursuit  of  lawful  and  proper  ends.  If  similar  laws 
have  been  passed  before,  that  does  not  make  it  right.  The  questionS 
is  whether»the  present  law»  with  its  sweeping  provisions,  is  within  the* 
just  powers  of  congress.  As  I  do  not  think  it  ia,  I  dissent  from  the 
opinion  of  the  majority  of  the  court. 


(106  U.  &  447) 

Stbkl  and  others  r.  St.  Louis  SnLTiNa  &  Bbfining  Go. 
(December  18, 1882.) 

PUBLIO  liAinMh- TOWN-BITB  AOT^— MiNISRAL  liANDe— LaHD  DePABTMBNT— JURIS- 
DICTION Lakd  Patent— Fbauduuent  Procusbhknt— Ebtoffbl. 

Land  embraced  within  a  town-site  on  the  public  domain,  when  unoccupied,  is  not 
exempt  from  location  and  sale  for  mining  purposes ;  its  exemption  is  only  from 
settlement  and  sale  under  the  pre-emption  laws  of  the  United  States. 

The  acts  of  congress  relating  to  town-sites  recognize  the  possession  of  mining 
claims  within  their  limits  and  forbid  the  acquisition  of  any  mine  within  them 
under  proceedings  by  which  title  to  other  lands  there  situated  is  secured,  thus 
leaving  the  mineral  deposits  within  town-sites  open  to  exploration,  and  the 
land  in  which  they  are  found  to  occupation  and  purchase  in  the  same  manner 
as  such  deposits  are  elsewhere  explored  and  possessed,  and  the  lands  contain- 
ing them  are  acquired. 

The  land  department  was  established  to  supenrise  the  yarious  proceedings  whereby 
a  conyeyance  of  the  title  from  the  United  States  to  portions  of  the  public  do- 
main is  obtained,  and  to  see  that  the  requirements  of  different  acts  of  congress 
are  complied  with,  and  pass  upon  the  qualifications  of  the  applicant,  his  acts 
performed  to  secure  the  title,  the  nature  of  the  land,  and  whether  it  is  of  the 
class  which  is  open  to  sale,  and  its  judgment  on  these  matters  is  unassaiUble 
except  by  direct  proceedings  for  its  annulment  or  limitation. 

The  validity  of  a  patent  for  a  portion  of  the  public  lands  cannot  be  assailed  collat- 
erally because  of  false  and  perjured  testimony  used  to  secure  it,  any  more  than 
a  judgment  of  a  court  of  justice  can  be  assailed  collaterally  on  like  grounds. 

The  principle  that  one  should  be  estopped  from  asserting  a  right  to  property  upon 
which  he  has,  by  his  conduct,  misled  another  who  supposed  himself  to  be  the 
owner,  to  make  expenditures  thereon,  cannot  be  inyoked  by  one  who,  at  the 
time  the  improvements  were  made,  was  acquainted  with  the  true  character  of 
his  own  title,  or  with  the  fact  that  he  had  none. 

In  Error  to  the  Girouit  Court  of  the  United  States  for  the  District 
of  Colorado. 

r.  A.  Green,  for  plaintiffs  in  error. 

A.  T.  Britton,  J.  H.  McGowan,  and  Walter  H.  Smith,  for  defend* 
ant  in  error. 
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FiBLDy  J.  This  ^as  an  action  by  the  St.  Loais  Smelting  &  Befin* 
ing  Company,  a.  corporation  created  under  the  laws  of  Missouri, 
S  against  Steel  and  others,  to  recover  the  possession  of  certain  real 
•  property  in  the  city  of  Leadville,  Colorado.  It  waa^oommenced  in 
one  of  the  courts  of  the  state,  and  on  motion  of  the  defendants  was 
removed  to  the  circuit  court  of  the  United  States.  The  complaint  is 
in  the  usual  form  in  actions  for  the  recovery  of  land,  according  to  the 
practice  prevailing  in  Colorado.  It  alleges  that  the  plaintiff  was  duly 
incorporated,  with  power  to  purchase  and  hold  real  estate;  that  it  is 
the  owner  in  fee  and  entitled  to  the  possession  of  the  premises  men- 
tioned, which  are  described,  and  that  the  defendants  wrongfully  with- 
hold them  from  the  plaintiff  to  its  damage  of  $1,000.  The  plaintiff, 
therefore,  prays  judgment  for  the  possession  of  the  premises  and  for 
the  damages  mentioned.  The  defendants  filed  an  answer  to  the  com- 
plaint, which  appears  to  have  been  amended  several  times,  the  ques- 
tions presented  for  our  consideration  having  arisen  upon  the  demurrer 
to  the  third  amended  answer*  That  answer  denied  the  material  alle- 
gations of  the  complaint  and  set  up  several  special  defenses,  and  a 
counter-claim  for  the  value  of  the  improvements  put  on  the  premises. 
The  plaintiff  demurred  to  these  defenses  and  to  the  counter-claim. 
The  demurrer  was  sustained  to  the  defenses  and  overruled  to  the 
counter-claim.  The  defendants  elected  to  stand  on  their  defenses, 
and  final  judgment  was  accordingly  entered  on  the  demurrer  for  the 
plaintiff  for  the  possession  of  the  premises.  To  review  this  judgment 
the  case  is  brought  by  the  defendants  to  this  court.  The  amended 
answer  averred  that  the  defendants  were  the  owners  of  the  land  in 
controversy  ''by  superiority  of  possessory  title  and  priority  of  actual 
possession"  of  the  premises  as  part  of  a  town-site  on  the  public  domain 
of  the  United  States,  located  and  occupied  since  June,  1860;  that 
the  title  of  the  plaintiff  was  derived  from  one  Thomas  Starr,  to  whom 
a  patent  was  issued  by  the  United  States,  bearing  date  on  the  twenty- 
ninth  of  March,  1879,  embracing  the  premises  in  controversy;  and 
the  special  defenses  set  up  were  that  the  patent  was  void;  that  fraud, 
bribery,  perjury,  and  subornation  of  perjury  were  used  to  obtain  it; 
and  that  Starr,  the  patentee,  was  estopped  by  his  conduct  from  assert- 
ing title  to  the  premises.  The  patent,  which  is  subsequently  stated 
to  be  a  mineral  patent,  by  which  is  meant  that  it  was  issued  upon  a 
^laim  for  mineral  land,  is  averred  to  be  void  on  these  grounds :  that 
tbe*land  which  it  embraces  was  part  of  the  town-site  of  Leadville 
when  the  claim  originated,  and  was  thus  reserved  from  sale  by  the 
laws  ol  congress;  that  the  land  included  in  the  town-site  was  neither 
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mineral  nor  agrioulttiral;  and  that  the  patentee,  Starr,  was  not  a 
citizen  of  the  United  States  and  had  not  declared  his  intention  to 
become  one  when  the  patent  was  issued.  These  groands  are  accom- 
panied with  a  detail  of  the  facts  upon  which  they  are  founded,  but 
they  are  sufficiently  stated  for  the  disposition  of  the  questions  arising 
upon  them. 

Land  embraced  within  a  town-site  on  the  public  domain,  when  un- 
occupied, is  not  exempt  from  location  and  sale  for  mining  purposes ;  its 
exemption  is  only  from  settlement  and  sale  under  the  pre-emption 
laws  of  the  United  States.  Some  of  the  most  valuable  mines  in  the 
country  are  within  the  limits  of  incorporated  cities,  which  have  grown 
up  on  what  was,  on  its  first  settlement,  part  of  the  public  domain; 
and  many  of  such  mines  were  located  and  patented  after  a  regular 
municipal  government  had  been  established.  Such  is  the  case  with 
some  of  the  famous  mines  of  Virginia  City,  in  Nevada.  Indeed,  the 
discovery  of  a  rich  mine  in  any  quarter  is  usually  followed  by  a 
large  settlement  in  its  immediate  neighborhood,  and  the  consequent 
organization  of  some  form  of  local  government  for  the  protection  of 
its  members.  Exploration  in  the  vicinity  for  other  mines  is  pushed 
in  such  case  by  new-comers  with  vigor,  and  is  often  rewarded  with 
the  discovery  of  valuable  claims.  To  such  claims,  though  within  the 
limits  of  what  may  be  termed  the  site  of  the  settlement  or  new  town, 
the  miner  acquires  as  good  a  right  as  though  his  discovery  was  in  a 
wilderness,  removed  from  all  settlements,  and  he  is  equally  entitled 
to  a  patent  for  them.  It  is  the  policy  of  the  country  to  encourage 
the  development  of  its  mineral  resources.  The  act  of  July  26, 1866, 
declared  that  all  mineral  deposits  on  lands  belonging  to  the  United 
States  were  free  and  open  to  exploration,  and  the  lands  in  which  they 
are  found  to  occupation  and  purchase  by  citizens  of  the  United  States 
and  those  who  had  declared  their  intention  to  become  such,  subject 
to  regulations  prescribed  by  law,  and  to  the  rules  and  customs  of 
miners  in  their  several  mining  districts,  so  far  as  the  same  were  ap-g 
plicable  and  not*inconsistent  with  the  laws  of  the  United  States.? 
This  declaration  of  the  freedom  of  mining  lands  to  exploration  and 
occupation  was  repeated  in  the  act  of  congress  of  May  10, 1872,  and 
is  contained  in  the  Revised  Statutes.  Section  2319.  Both  acts  pro- 
vided for  the  acquisition  of  title,  by  patent,  to  mineral  lands — the 
first  act,  to  such  as  constituted  lode  claims;  the  second,  to  such  as 
constituted  placer  claims. 

The  acts  of  congress  relating  to  town-sites  recognize  the  possession 
of  mining  claims  within  their  limits,  and  forbid  the  acquisition  of  any 
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mine  of  gold,  silver,  oinnabar,  or  copper  within  them  under  prooeed* 
ings  by  which  title  to  other  lands  there  situated  is  seoored,  thus  leav- 
ing the  mineral  deposits  within  town-sites  open  to  exploration,  and 
the  land  in  which  they  are  found  to  occupation  and  purchase,  in  the 
same  manner  as  such  deposits  are  elsewhere  explored  and  possessed, 
and  the  lands  containing  them  are  acquired.  Bev.  St.  §§  2386, 
2392. 

Whenever,  therefore,  mines  are  found  in  lands  belonging  to  the 
United  States,  whether  within  or  without  town-sites,  they  may  be 
claimed  and  worked,  provided  existing  rights  of  others,  from  prior 
occupation,  are  not  interfered  with.  Whether  there  are  rights  thus 
interfered  with,  which  should  preclude  the  location  of  the  miner  and 
the  issue  of  a  patent  to  him  or  his  successor  in  interest,  is,  when  not 
subjected  under  the  law  of  congress  to  the  local  tribunals,  a  matter 
properly  cognizable  by  the  land  department,  when  application  is 
made  to  it  for  a  patent;  and  the  inquiry  thus  presented  must  neces- 
sarily involve  a  consideration  of  the  character  of  the  land  to  which 
title  is  sought,  whether  it  be  mineral,  for  which  a  patent  may  issue, 
or  agricultural,  for  which  a  patent  should  be  withheld,  and  also  as  to 
the  citizenship  of  the  applicant. 

We  have  so  often  had  occasion  to  speak  of  the  land  department, 
the  object  of  its  creation  and  the  powers  it  possesses  in  the  alienation 
by  patent  of  portions  of  the  public  lands,  that  it  creates  an  unpleas- 
ant surprise  to  find  that  counsel,  in  discussing  the  effect  to  be  given 
to  the  action  of  that  department,  overlook  our  decisions  on  the  sub- 
ject. That  department,  as  we  have  repeatedly  said,  was  established 
gto  supervise  the  various  proceedings  whereby  a  conveyance  of  the 
•  title  from  the*United  States  to  portions  of  the  public  domain  is 
obtained,  and  to  see  that  the  requirements  of  different  acts  of  con- 
gress are  fully  complied  with.  Necessarily,  therefore,  it  must  con- 
sider and  pass  upon  the  qualifications  of  the  applicant,  the  acts  he 
has  performed  to  secure  the  title,  the  nature  of  the  land,  and  whether 
it  is  of  the  class  which  is  open  to  sale.  Its  judgment  upon  these 
matters  is  that  of  a  special  tribunal  and  is  unassailable  except  by 
direct  proceedings  for  its  annulment  or  limitation.  Such  has  been 
the  uniform  language  of  this  court  in  repeated  decisions. 

In  Johnson  v.  TowsUy  the  effect  of  the  action  of  that  department 
was  the  subject  of  special  consideration.  And  the  court  applied  the 
general  doctrine  "that  when  the  law  has  confided  to  a  special  tribunal 
the  authority  to  hear  and  determine  certain  matters  arising  in  the 
course  of  its  duties,  the  decision  of  that  tribunal,  within  the  scope  of 
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its  authority,  is  conclusive  upon  all  others,"  and  said,  speaking  by 
Mr.  Justice  Milleb,  "that  the  action  of  the  land-office  in  issuing  a 
patent  for  any  of  the  public  land,  subject  to  sale  by  pre-emp- 
tion or  otherwise,  is  conclusive  of  the  legal  title,  must  be  admitted 
under  the  principle  above  stated;  and  in  all  courts,  and  in  all  forms 
of  judicial  proceedings,  where  this  title  must  control,  either  by  reason 
of  the  limited  powers  of  the  court,  or  the  essential  character  of  the 
proceeding,  no  inquiry  can  be  permitted  into  the  circumstance  under 
which  it  was  obtained."     13  Wall.  83,  84. 

In  French  v.  Fyan  a  patent  had  been  issued  to  the  state  of  Mis-^ 
souri  for  swamp  and  overflowed  land,  under  the  act  of  September  28, 
1850.  In  an  action  of  ejectment  by  a  party  claiming  title  under  a 
grant  to  a  railroad  company,  which  would  have  carried  the  title  if 
the  land  were  not  swamp  and  overflowed,  parol  testimony  was  offered 
to  prove  that  it  was  not  land  of  that  character,  and  thus  to  impeach 
the  validity  of  the  patent.  The  court  below  held  that  the  patent 
concluded  the  question  and  rejected  the  testimony.  The  case  being 
brought  here  the  ruling  was  sustained.  This  court,  speaking  through 
Mr.  Justice  Miller,  said : 

*'  We  are  of  opinion  that,  in  this  action  at  law,  it  would  be  a  departure 
from  sound  principle,  and  contrary  to  well-considered  judgments  in  this  3 
court,  and  in  others  of  high  authority,  to  permit  the  validity  of  the  patent* to? 
the  state  to  be  subjected  to  the  test  of  the  verdict  of  a  jury  on  such  oral  tes. 
timony  as  might  be  brought  before  it.  It  would  be  submitting  the  jury,  or 
the  court  sitting  as  a  jury,  for  the  tribunal  which  congress  had  provided  to 
determine  the  question,  and  would  be  making  a  patent  of  the  United  States 
a  cheap  and  unstable  reliance  as  a  title  for  lands  which  it  purported  to  con- 
v^."    98 U.S.  172. 

In  Quiriby  v.  Conlan,  decided  at  the  last  term,  we  said : 
^  It  would  lead  to  endless  litigation,  and  be  fruitful  of  evil,  if  a  supervisory 
power  were  vested  in  the  courts  over  the  action  of  the  numerous  officers  of  the 
land  department,  on  mere  questions  of  fact  presented  for  their  determination. 
It  is  only  when  those  officers  have  misconstrued  the  law  applicable  to  the 
case,  as  established  before  the  department,  and  thus  have  denied  to  parties 
rights  which,  upon  a  correct  construction,  would  have  been  conceded  to  them, 
or  where  misrepresentations  and  fraud  have  been  practiced  necessarily  affect- 
ing their  judgment,  that  the  courts  can,  in  a  proper  proceeding,  interfere  and 
refuse  to  give  effect  to  their  action.  On  this  subject  we  have  repeatedly,  and 
with  emphasis,  expressed  our  opinion,  and  the  matter  should  be  deemed 
settled."    104  U.  a  426.    See,  also,  Vance  v.  Burhank,  101  U.  S.  514. 

It  is  among  the  elementary  principles  of  the  law  that  in  actions  of 
ejectment  the  legal  title  must  prevail.  The  patent  of  the  United 
States  passes  that  title.     Whoever  holds  it  must  recover  against  those 
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who  have  only  unrealized  hopes  to  obtain  it,  or  claims  which  it  is  the 
exclusiye  province  of  a  coart  of  equity  to  enforce.  However  great 
these  may  be  they  constitute  no  defense  in  an  action  at  law  based 
upon  the  patent.  That  instrument  must  first  be  got  out  of  the  way, 
or  its  enforcement  enjoined,  before  others  having  mere  equitable 
rights  can  gain  or  hold  possession  of  the  lands  it  covers.  This  is  so 
well  established,  so  completely  imbedded  in  the  law  of  ejectment, 
that  no  one  ought  to  be  misled  by  any  argument  to  the  contrary. 

It  need  hardly  be  said  that  we  are  here  speaking  of  a  patent  issued 
in  a  case  where  the  land  department  had  jurisdiction  to  act,  the  lands 
g  forming  part  of  the  public  domain,  and  the  law  having  provided  for 
T  their  sale.  If  they  never  were  thrproperty  of  the  United  States,  or  if 
no  legislation  authorized  their  sale,  or  if  they  had  been  previously 
disposed  of  or  reserved  from  sale,  the  patent  would  be  inoperative  to 
pass  the  title,  and  objection  to  it  could  be  taken  on  these  grounds  at 
any  time  and  in  any  form  of  action.  In  that  respect  the  patent  would 
be  like  the  deed  of  an  individual,  which  would  be  inoperative  if  he 
never  owned  the  property,  or  had  previously  conveyed  it,  or  had  dedi- 
cated it  to  uses  which  precluded  its  sale.  And,  of  course,  in  both 
cases  it  is  always  open  to  show  that  the  instrument  was  never  exe- 
cuted by  the  parties  whose  signatures  are  attached  to  it,  but  is  a 
simulated  document.  Where  ejectment  is  founded  upon  either  of 
these  instruments, — the  patent  of  the  government  or  the  deed  of  an 
individual, — ^the  question  bemg  which  of  the  parties  has  the  legal 
title,  it  is  irrelevant  to  introduce  evidence  to  show  that  one  of  them 
ought  to  have  had  it,  and  might  be  able  to  get  it,  by  a  proceeding  in 
some  other  tribunal  or  in  some  other  form  of  action. 

As  to  the  allegations  that  fraud,  bribery,  perjury,  and  subornation 
of  perjury,  were  used  to  obtain  the  patent  to  Starr,  only  a  few  words 
need  be  said.  The  bribery  and  subornation  of  perjury  are  alleged  to 
have  been  committed  by  him  in  inducing  parties  to  make  false  affi- 
davits respecting  the  claim  patented  to  be  laid  before  the  land  de- 
partment ;  and  the  perjury  alleged  consisted  in  his  own  affidavit  as 
to  his  citizenship,  the  possession  and  working,  by  himself  or  grantors, 
of  the  claim  for  which  the  patent  was  issued,  and  the  absence  of  a 
town-site,  embracing  the  land,  and  of  improvements  thereon.  The 
fraud  alleged  is  not  a  specific  charge  by  itself,  but  is  made  in  con- 
nection with  the  affidavit  of  the  patentee  and  his  procurement  of  the 
false  affidavits  of  others.  The  charges  amount  to  this :  that  false 
and  perjured  testimony  was  used  to  influence  the  officers  of  the  land 
department.    There  is  no  allegation  of  improper  conduct  on  the  part 
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of  those  officers.  The  answer  to  this  ground  of  defense  is  that  it  is 
not  admissible  in  an  action  at  law.  The  validity  of  a  patent  of  the 
government  cannot  be  assailed  collaterally  because  false  and  per- 
jured testimony  may  have  been  used  to  secure  it,  any  more  than  » 
judgment  of  a  court  of  justice  can  be  assailed  collaterally  on  like 
ground.  If  a  judgment  has  been  obtained  by  such  means,  the  rem-£ 
edy  of*the  aggrieved  party  is  to  apply  for  a  new  trial,  or  take  an  ap-* 
peal  to  a  higher  court;  and  if  the  testimony  was  accompanied  with 
acts  which  prevented  him  from  presenting  to  the  court  the  merits 
of  his  case,  or  by  which  the  jurisdiction  of  the  court  was  imposed 
upon,  he  may  also  institute  some  direct  proceeding  to  reach  the  judg- 
ment.  U.  S.  v.  Flint,  4  Sawy.  42;  U.  S.  v.  Throckmorton,  98  U.  S- 
61 ;  Vance  v.  Burhank,  101  XT.  S.  614.  Until  set  aside  or  enjoined 
it  must,  of  course,  stand  against  a  collateral  attack  with  the  efficacy 
attending  judgments  founded  upon  unimpeachable  evidence.  So 
with  a  patent  for  land  of  the  United  States,  which  is  the  result  of 
the  judgment  upon  the  right  of  the  patentee  by  that  department  of 
the  government,  to  which  the  alienation  of  the  public  lands  is  con- 
fided, the  remedy  of  the  aggrieved  party  must  be  sought  by  him  in  a 
court  of  equity,  if  he  possess  such  an  equitable  right  to  the  premises 
as  would  give  him  the  title  if  the  patent  were  out  of  the  way.  If  he 
occupy  with  respect  to  the  land  no  such  position  as  this,  he  can  only 
apply  to  the  officers  of  the  government  to  take  measures  in  its  name 
to  vacate  the  patent  or  limit  its  operation.  It  cannot  be  vacated  or 
limited  in  proceedings  where  it  comes  collaterally  in  question.  Ifc 
cannot  be  vacated  or  limited  by  the  officers  themselves ;  their  power 
over  the  land  is  ended  when  the  patent  is  issued  and  placed  on  the 
records  of  the  department.  This  can  be  accomplished  only  by  reg- 
ular judicial  proceedings,  taken  in  the  name  of  the  government  for 
that  special  purpose. 

It  does  not  follow  that  the  officers  of  the  government  would  take 
such  proceedings  even  if  the  charges  of  fraud  and  of  the  use  of  false 
testimony  in  obtaining  the  patent  were  true.  They  might  be  satis- 
fied that  the  patentee  was  entitled  to  the  patent  upon  other  testimony, 
or  that  further  proceedings  would  result  in  a  similar  conclusion,  and 
that  therefore  it  would  be  unwise  to  reopen  the  matter.  In  any  event, 
whether  the  officers  of  the  government  have  been  misled  by  the  testi- 
mony produced  before  them  or  not,  the  conclusions  reached  by  them 
are  not  to  be  submitted  for  consideration  to  every  jury  before  which 
the  patent  may  be  offered  in  evidence  on  the  trial  of  an  action*  Aa 
we  said  in  the  case  of  Smelting  Co.  v.  Kemp: 
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•  "It  is  this  anassailable  character  (of  ths^patent)  which  gives  to  it  its  chief r 
indeedf  its  only  yalne,  as  a  means  of  qaieting  its  possessor  in  the  enjoyment 
of  the  lands  it  embraces.  If  intruders  upon  them  could  compel  him,  in  every 
suit  for  possession,  to  establish  the  validity  of  the  action  of  the  land  depart- 
ment and  the  correctness  of  its  ruling  upon  matters  submitted  to  it,  the  pat- 
ent, instead  of  being  a  means  of  peace  and  security,  would  subject  his  rights 
to  constant  and  ruinous  litigation.  He  would  recover  one  portion  of  his  land 
if  the  jury  were  satisfied  that  the  evidence  produced  justified  the  action  of  that 
department,  and  lose  another  portion,  the  title  whereto  rests  upon  the  same 
facts,  because  another  jury  came  to  a  different  conclusion.  So  his  rights  in 
different  suits  upon  the  same  patent  would  be  determined,  not  by  its  efficacy 
as  a  conveyance  of  the  government,  but  according  to  the  fluctuating  prejudices 
of  different  jurymen,  or  their  varying  capacities  to  weigh  evidence.*  104  U. 
8.641. 

It  remains  to  notice  the  defense  of  estoppel.  The  answer  of  the 
defendants  alleges  that  Starr,  the  patentee,  was  living  in  Leadville 
from  1860  until  the  patent  was  issued  to  him  in  1879,  and  was  cog- 
nizant of  the  improvements  made  and  of  the  large  sums  of  money 
expended  on  the  premises;  that  he  and  his  grantors  fraudulently  re- 
mained quiet  in  respect  to  their  ownership  of  mining  claims  there, 
and,  from  August,  1870,  to  the  time  of  their  application  for  a  patent, 
never  made  known,  either  to  the  city  of  Leadville  or  to  the  defend- 
ants, that  he  or  they  claimed  a  right  to  any  portion  of  the  land;  thai 
other  parties  who  made  similar  claims,  and  united  with  him  in  secur- 
ing the  the  patent,  also  stood  by  and  remained  quiet ;  that  the  de- 
fendants expended  the  sum  of  $5,000  in  making  improvements  on  the 
premises  in  controversy  under  the  claim  that  they  constituted  part  of 
a  town-site  on  the  public  domain ;  that  there  was  no  mining  on  the 
land,  and  that  no  notice  was  given  that  would  lead  the  defendants  to 
suppose  that  there  had  been  any  mineral  location  made  by  him  and 
his  associates;  that  Starr  published  the  notice  of  his  application  for 
a  patent  only  in  a  weekly  paper  of  Leadville,  and  that  the  descrip- 
tion of  the  consolidated  claim  was  so  defective  that  only  a  skilled  en- 
ggineer  could  tell  where  the  land  was  situated;  and  that  after  the  de- 

•  fendants  discovered  that  the  notice  of  the  patent*embraced  lands  in 
the  city  they  were  assured  that  they  should  not  be  disturbed  in  their 
possessions,  and  that  only  a  nominal  sum  would  be  demanded  from 
them,  not  exceeding  S25  a  lot,  and  that,  relying  upon  said  assurance, 
the  defendants  continued  making  improvements. 

These  allegations  are  very  far  from  establishing  such  an  equity  in 
the  defendants  as  to  estop  the  patentee  and  those  claiming  under  him 
from  asserting  the  legal  title  to  the  premises.  These  matters  could 
not  operate  to  estop  the  government  in  any  disposition  of  the  land  it 
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might  choose  to  make.  Its  power  of  alienation  could  not  be  affected 
uitil  the  defendants  had  performed  all  the  acts  required  by  law  to  ac- 
quire a  vested  interest  in  the  land,  and  it  is  not  pretended  that  they 
took  any  steps  to  secure  such  an  interest.  Whatever  right,  therefore, 
the  government  possessed  to  use  or  dispose  of  the  property,  freed  from 
any  claim  of  the  defendants,  it  could  pass  to  its  grantee. 

The  principle  invoked  is  that  one  should  be  estopped  from  assert- 
ing a  right  to  property  upon  which  he  has,  by  his  conduct,  misled 
another,  who  supposed  himself  to  be  the  owner,  to  make  expenditures. 
It  is  often  applied  where  one  owning  an  estate  stands  by  and  sees 
another  erect  improvements  on  it  in  the  belief  that  he  has  the  title 
or  an  interest  in  it,  and  does  not  interfere  to  prevent  the  work  ox 
inform  the  party  of  his  own  title.  There  is  in  such  conduct  a  mani- 
fest intention  to  deceive,  or  such  gross  negligence  as  to  amount  to 
constructive  fraud.  The  owner,  therefore,  in  such  a  case  will  not  be 
permitted  afterwards  to  assert  his  title  and  recover  the  property,  at 
least  without  making  compensation  for  the  improvements.  But  this 
salutary  principle  cannot  be  invoked  by  one  who,  at  the  time  the 
improvements  were  made,  was  acquainted  with  the  true  character  of 
his  own  title,  or  with  the  fact  that  he  had  none.  Brant  v.  Virginia 
Coal  dtlron  Co.  98  U.  S.  827;  Henshaw  v.  Bissell,  18  Wall.  271.  It 
will  not  be  pretended  that  the  defendants  did  not  understand  all 
about  the  title  to  the  land;  they  knew  that  it  was  vested  in  the 
United  States.  And  we  must  presume  that  the  patentee  gave  notice 
of  his  purpose  to  acquire  it — such  as  the  law  required.  The  mode 
and  manner  of  obtaining  a  patent  for  mining  lands  are  minutely  pre-g 
scribed^by  the  acts  of  congress.  Among  other  things  the  applicant? 
must  file  his  application  under  them,  in  the  proper  land-office,  show- 
ing a  compliance  with  the  laws,  together  with  a  plat  and  the  field- 
notes  of  his  claim  or  claims  in  common,  made  by  or  under  the  direc- 
tion of  the  surveyor  general  of  the  United  States,  showing  their 
boundaries,  and  he  must,  also,  and  previously  to  the  filing  of  the 
application,  post  a  copy  of  the  plat,  with  a  notice  of  his  intended 
application,  in  a  conspicuous  place  on  the  land.  It  is  a  conclusion, 
from  the  issuing  of  the  patent,  that  this  requirement  was  complied 
with,  and,  therefore,  it  cannot  be  said  here  that  the  patentee  did  not 
give  notice  of  his  purpose.  This  notice,  as  justly  observed  by  the 
court  below,  was  of  itself  a  warning  to  all  who  were  upon  the  land 
and  were  about  to  erect  improvements  upon  it  that  the  patentee  was 
applying  for  a  patent,  and  thus  seeking  to  obtain  the  title.  And  the 
answer  admits  that  the  defendants  did  ascertain  the  fact  of  the  appli* 
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cation,  for  they  aver  a  sabseqaent  promise  of  the  applicant  to  ff7% 
them  a  title  when  the  patent  was  acquired.  Under  these  eircum- 
stances  the  alleged  estoppel,  like  the  other  matters  orged  to  defeat 
the  action,  must  fail. 

Though  the  varioas  matters  of  fraud,  perjury,  and  subornation  of 
perjury,  alleged  as  a  defense,  are  to  be  taken  as  true,  for  the  purpose 
of  this  decision,  they  are  not  to  be  taken  as  true  for  any  other  pur- 
pose. What  we  decide  is  that,  if  true,  they  are  not  available  in  this 
form  of  action,  and  that  any  relief  against  the  patent  founded  upon 
them  must  be  sought  in  another  way  and  by  a  direct  proceeding. 

We  have  thus  considered  the  propositions  of  law  presented  by  the 
record,  and  the  matters  urged  by  counsel  in  his  argument,  so  far  as 
we  have  deemed  them  entitled  to  notice.  They  disclose  nothing 
which  would  justify  interference  with  the  action  of  the  court  below* 
Its  judgment,  therefore,  is  afibmed. 


(106  U.  &  482) 

B.  E.  BoiiiiBS  Wooden  Wars  Co.  v.  Unitbd  Statxs. 

(December  18, 1883.) 

Public  Lands— TBESPAfls—CuTrma  and  CoNVBBTmo  Tufssa— Hsasumi  ov 

Daicagbs. 


In  an  aotion  for  timber  cut  and  carried  away  from  the  land  of  plaintiff,  the  i 
lire  of  damages  is : 

(1)  Where  the  defendant  is  a  knowing  and  willful  trespasser,  the  fall  yalue  of  the 

property  at  the  time  and  place  of  demand ;  or,  of  suit  brought,  with  no  deduo* 
tion  for  labor  and  expense  of  the  defendant. 

(2)  Where  the  defendant  is  an  unintentional  or  mistaken  trespasser,  or  his  inno- 
cent Tendee,  the  value  at  the  time  of  conversion,  less  what  the  labor  and  ex- 
pense of  defendant  and  his  vendor  have  added  to  its  value. 

(8)  Where  defendant  is  a  purchaser  without  notice  of  wrong  from  a  wiUfnl  tres- 
passer, the  value  at  the  time  of  such  purchase. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Wisconsin. 
8.  D.  HoBtingSf  Jr.^  for  plaintiff  in  error. 
Aaat.  Atty.  Oen.  Maury ,  for  defendant  in  error. 
MiLLBB,  J.    This  is  a  writ  of  error  to  the  circuit  court  for  the  east* 
M  em  district  of  Wisoonsin,  founded  on  a  certificate  of  division  of  opin* 
7  ion  between  the  judges  holding  that  court.  *The  facts,  as  certified, 
out  of  which  this  difference  of  opinion  arose  appear  in  an  action  in 
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the  nature  of  trover,  brought  by  the  United  States  for  the  yalue  of 
242  cords  of  ash  timber,  or  wood  suitable  for  manufacturing  pur- 
poses, cut  and  removed  from  that  part  of  the  public  lands  known  as 
the  reservation  of  the  Oneida  tribe  of  Indians,  in  the  state  of  Wiscon- 
sin. This  timber  was  knowingly  and  wrongfully  taken  from  the  land 
by  Indians,  and  carried  by  them  some  distance  to  the  town  of  De- 
pere,  and  there  sold  to  the  defendant,  which  was  not  chargeable  with 
any  intentional  wrong  or  misconduct  or  bad  faith  in  the  purchase. 
The  timber  on  the  ground,  after  it  was  felled,  was  worth  25  cents  per 
cord,  or  $60.71  for  the  whole,  and,  at  the  town  of  Depere,  where  de- 
fendant bought  and  received  it,  $8.50  per  cord,  or  $850  for  the  whole 
quantity.  The  question  on  which  the  judges  divided  was  whether  the 
liability  of  the  defendant  should  be  measured  by  the  first  or  the  last 
of  these  valuations.  It  was  the  opinion  of  the  circuit  judge  that  the 
latter  was  the  proper  rule  of  damages,  and  judgment  was  rendered 
against  the  defendant  for  that  sum.  We  cannot  follow  counsel  for 
the  plaintiff  in  error  through  the  examination  of  all  the  cases,  both 
in  England  and  this  country,  which  his  commendable  research  has 
enabled  him  to  place  upon  the  brief.  In  the  English  courts  the  de- 
cisions have  in  the  main  grown  out  of  coal  taken  from  the  mine,  and 
in  such  cases  the  principle  seems  to  be  established  in  those  courts 
that  when  suit  is  brought  for  the  value  of  the  coal  so  taken,  and  it 
has  been  the  result  of  an  honest  mistake  as  to  the  true  ownership  of 
the  mine,  and  the  taking  was  not  a  willful  trespass,  the  rule  of  dam- 
ages is  the  value  of  the  coal  as  it  was  in  the  mine  before  it  was  dis- 
turbed, and  not  its  value  when  dug  out  and  delivered  at  the  mouth  of 
the  mine.  Martin  v.  Porter,  5  Mees.  &  W.  351;  Morgan  v.  Powell, 
8  Adol.  &  E.  (N.  8.)  278;  Wood  v.  Morewood,  8  Adol.  &  E.  440;  HiZ- 
ton  V.  Woods,  L.  R.  4  Eq.  438;  Jegon  v.  Vivian,  L.  R.  6  Ch.  App.  760. 

The  doctrine  of  the  English  courts  on  this  subject  is  probably  as  2 
well  stated  by  Lord  Hathbblt  in  the  house  of  lords,  in*the  case  of  • 
Livingston  v.  Ratoyards  Coal  Co.  L.  R.  5  App.  Gas.  33,  as  anywhere 
else.     He  said : 

«•  There  is  no  doubt  that  if  a  man  furtively,  and  in  bad  faith,  robs  his  neigh- 
bor of  his  property,  and  because  it  is  underground  is  probably  for  some  little 
time  not  detected,  the  court  of  equity  in  this  country  will  struggle,  or  I  would 
rather  say,  will  assert  its  authority,  to  punish  the  fraud  by  fixing  the  person 
with  the  value  of  the  whole  of  the  property  which  he  has  so  furtively  taken, 
and  making  him  no  allowance  in  respect  of  what  he  has  so  done,  as  would 
have  been  justly  made  to  him  if  the  parties  had  been  working  by  agreement.** 
But  ^  when  once  we  arrive  at  the  fact  that  an  inadvertence  has  been  the  cause 
of  the  misfortune,  then  the  simple  course  is  to  make  every  Just  allowance  for 
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outlay  on  the  part  of  the  person  who  has  so  acquired  the  property,  and  to 
g^ye  back  to  the  owner,  so  far  as  is  possible  under  the  circumstances  of  the 
case,  the  full  value  of  that  which  cannot  be  restored  to  him  in  specie/' 

There  seems  to  ns  to  be  no  doubt  that  in  the  case  of  a  willful  tres- 
pass the  role  as  stated  above  is  the  law  of  damages  both  in  England 
and  in  this  country,  though  in  some  of  the  state  courts  the  milder  rule 
has  been  applied  even  to  this  class  of  cases.  Such  are  some  that  are 
cited  from  Wisconsin.  Single  v,  Schneider ,  24  Wis.  299;  WeymotUh 
V.  Railroad  Co.  17  Wis.  667.  On  the  other  hand,  the  weight  of  au- 
thority in  this  country  as  well  as  in  England  favors  the  doctrine  that 
where  the  trespass  is  the  result  of  inadvertence  or  mistake,  and  the 
wrong  was  not  intentional,  the  value  of  the  property  when  first  taken 
must  govern,  or  if  the  conversion  sued  for  was  after  value  had  been 
added  to  it  by  the  work  of  the  defendant,  he  should  be  credited  with 
this  addition.  Winchester  v.  Craig,  83  Mich.  206,  contains  a  full  ex- 
amination of  the  authorities  on  the  point.  Heard  v.  JameSy  49  Miss. 
236;  Baker  v.  Wheeler,  8  Wend.  505;  Baldmn  v.  Porter,  12  Conn. 
484.  While  these  principles  are  sufficient  to  enable  us  to  fix  a 
measure  of  damages  in  both  classes  of  torts  where  the  original  tres- 
passer is  defendant,  there  remains  a  third  class  where  a  purchaser 
from  him  is  sued,  as  in  this  case,  for  the  conversion*of  the  property 
to  his  own  use.  In  such  case,  if  the  first  taker  of  the  property  were 
guilty  of  no  willful  wrong,  the  rule  can  in  no  case  be  more  stringent 
against  the  defendant  who  purchased  of  him  than  against  his  vendor. 

But  the  case  before  us  is  one  where,  by  reason  of  the  willful  wrong 
of  the  party  who  committed  the  trespass,  he  was  liable,  under  the 
rule  we  have  supposed  to  be  established,  for  the  value  of  the  timber 
at  Depere  the  moment  before  he  sold  it,  and  the  question  to  be  de- 
cided is  whether  the  defendant  who  purchased  it  then  with  no  notice 
that  the  property  belonged  to  the  United  States,  and  with  no  inten- 
tion to  do  wrong,  must  respond  by  the  same  rule  of  damages  as  his 
vendor  should  if  he  had  been  sued.  It  seems  to  us  that  he  must. 
The  timber  at  all  stages  of  the  conversion  was  the  property  of  plain- 
tiff. Its  purchase  by  defendant  did  not  divest  the  title  nor  the  right 
of  possession.  The  recovery  of  any  sum  whatever  is  based  upon  that 
proposition.  This  right,  at  the  moment  preceding  the  purchase  by 
defendant  at  Depere,  was  perfect,  with  no  right  in  any  one  to  set  up 
a  claim  for  work  and  labor  bestowed  on  it  by  the  wrong-doer.  It  is 
also  plain  that  by  purchase  from  the  wrong-doer  defendant  did  not 
acquire  any  better  title  to  the  property  than  his  vendor  had.  It  is 
not  a  case  where  an  innocent  purchaser  can  defend  himself  under 
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ttiat  plea.  If  it  werOi  he  would  be  liable  to  no  damages  at  all,  and 
no  recovery  oould  be  had.  On  the  contrary,  it  is  a  case  to  which  the 
doctrine  of  caveat  emptor  applies,  and  hence  the  right  of  recovery  in 
plaintiff.  On  what  ground,  then,  can  it  be  maintained  that  the  right 
to  recover  against  him  should  not  be  just  what  it  was  against  his 
vendor  the  moment  before  he  interfered  and  acquired  possession? 
If  the  case  were  one  which  concerned  additional  value  placed  upon 
the  property  by  the  work  or  labor  of  the  defendant  after  he  had  pur- 
chased, the  same  rule  might  be  applied  as  in  case  of  the  inadvertent 
trespasser.  But  here  he  has  added  nothing  to  its  value.  He  acquired 
possession  of  property  of  the  United  States  at  Depere,  which,  at  that 
place,  and  in  its  then  condition,  is  worth  $850,  and  he  wants  to 
satisfy  the  claim  of  the  government  by  the  payment  of  $60.  He 
founds  his  right  to  do  this,  not  on  the  ground  that  anything  he  hasg 
added  to  the  property  has  increased  its  value*by  the  amount  of  the? 
difference  between  these  two  sums,  but  on  the  proposition  that  in 
purchasing  the  property,  he  purchased  of  the  wrong-doer  a  right  to 
deduct  what  the  labor  of  the  latter  had  added  to  its  value. 

If,  as  in  the  case  of  an  unintentional  trespasser,  such  right  ex- 
isted, of  course  defendant  would  have  bought  it  and  stood  in  his 
shoes;  but,  as  in  the  present  case,  of  an  intentional  trespasser,  who 
had  no  such  right  to  sell,  the  defendant  could  purchase  none. 

Such  is  the  distinction  taken  in  the  Boman  law  as  stated  in  the 
Inst.  Just.  lib.  2,  tit.  1,  §  84. 

After  speaking  cxf  a  painting  by  one  man  on  the  tablet  of  another, 
and  holding  it  to  be  absurd  that  the  work  of  an  Apelles  or  Parr* 
hasius  should  go  without  compensation  to  the  owner  of  a  worthless 
tablet,  if  the  painter  had  possession  fairly,  he  says,  as  translated  by 
Dr.  Cooper:  ""But  if  he,  or  any  other  ^  shall  have  taken  away  the  tab- 
let feloniously,  it  is  evident  the  owner  may  prosecute  by  action  of 
theft." 

The  case  of  NeshiU  v.  St.  Paid  Lumber  Co.  21  Minn.  491,  is  di- 
rectly in  point  here.    The  supreme  court  of  Minnesota  says : 

''The  defendant  claims  that  because  they  [the  logs]  were  enhanced  in  value 
by  the  labor  of  the  original  wrong-doer  in  cutting  them,  and  the  expense  of 
transporting  them  to  Anoka,  the  plaintiff  is  not  entitled  to  recover  the  en- 
hanced value,  that  is,  that  he  is  not  entitled  to  recover  the  full  value  at  the 
time  and  place  of  conversion.** 

That  was  a  case,  like  this,  where  the  defendant  was  the  innocent 
purchaser  of  the  logs  from  the  willful  wrong-doer,  and  where,  as  in 
v.l— 26 
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this  case,  the  transportation  of  them  to  a  market  was  the  largest  item 
in  their  value  at  the  time  of  conversion  by  defendant;  bat  the  court 
overruled  the  proposition  and  affirmed  a  judgment  for  the  value  at 
Anoka,  the  place  of  sale.  To  establish  any  other  principle  in  such  a 
case  as  this  would  be  very  disastrous  to  the  interest  of  the  public  in 
the  immense  forest  lands  of  the  government.  It  has  long  been  a 
matter  of  complaint  that  the  depredations  upon  these  lands  are  rapidly 
destroying  the  finest  forests  in  the  world.  Unlike  the  individual 
g  owner,  who,  by  fencing  and  vigilant  attention,  can  protect  his  valu- 
fable  trees,  the  government  has  no  adequate  defense*against  this  great 
evil.  Its  liberality  in  allowing  trees  to  be  cut  on  its  land  for  mining, 
agricultural,  and  other  specified  uses,  has  been  used  to  screen  the 
lawless  depredator  who  destroys  and  sells  for  profit.  To  hold  that 
when  the  government  finds  its  own  property  in  hands  but  one  remove 
from  these  willful  trespassers,  and  asserts  its  right  to  such  property 
by  the  slow  processes  of  the  law,  the  holder  can  set  up  a  claim  for 
the  value  which  has  been  added  to  the  property  by  the  guilty  party 
in  the  act  of  cutting  down  the  trees  and  removing  the  timber,  is  to 
give  encouragement  and  reward  to  the  wrong-doer,  by  providing  a 
safe  market  for  what  he  has  stolen  and  compensation  for  the  labor 
he  has  been  compelled  to  do  to  make  his  theft  effectual  and  profit- 
able. 

We  concur  with  the  circuit  judge  in  this  case,  and  the  judgment  of 
the  circuit  court  is  affirmed. 


(106  U.  8.  4S7) 

MnrruBN  and  others  v.  Unitsd  Statbs. 

(December  18, 1882.) 
CDBTOin  DunBS— Baub  of  Goods  nr  Bosd— LiABnjrr  of  Burtubs— ITeqli* 

QEHCS  OF  OfFICEBS. 

Aji  importer  of  sngars  entered  them  at  the  custom-houBe  by  a  warehouae  entry, 
under  section  12  of  the  act  of  August  80, 1842,  (6  St.  at  Large,  561,)  as  amended 
by  section  1  of  the  act  of  August  6, 1846,  (9  St.  at  Large,  53,)  and  gave  a  bond, 
with  a  surety,  conditioned  that  if  the  importer  or  his  *'  assigns  "  should,  within 
a  specified  time,  withdraw  them  in  the  mode  prescribed  by  law  from  the  ware- 
house, and  pay  to  the  collector  a  sum  specified  *'  or  the  true  amount,  when  as- 
certained, of  the  duties  imposed  "  by  law  upon  the  sugars,  the  bond  should  be 
Toid.  The  statute  required  the  goods  to  be  kept  subject  to  the  order  of  the 
imv>orter,  **upon  payment  of  the  proper  duties,"  to  be  ascertained  on  entry, 
"  and  to  be  secured  by  a  bond  "  of  the  importer,  with  surety.    Afterwards,  the 


Digitized  by 


Google 


MUrrUBK  V.  UKITBD  STATIB.  408 

Importer  lold  the  ragars  in  bond,  the  purchaser  agreeing  to  pay  the  dutiee  aa 
part  of  the  purchase  price,  and  gave  to  the  purchaser  a  written  authority  to 
withdraw  the  sugars,  on  which  they  were  withdrawn  by  the  purchaser,  but  the 
full  amount  of  the  proper  duties,  which  was  less  than  the  sum  specified  in  the 
condition  of  the  bond,  was  not  paid.  In  a  suit  on  the  bond,  against  the  obli- 
gors, to  recover  the  unpaid  duties,  A^Zd,  that  they  were  liable. 

Although  it  was  the  usage  of  trade  to  sell  goods  in  bond,  and  deliyer  them  by  an 
order  for  withdrawal,  the  purchaser  paying  the  duties  and  withdrawing  the 
goods,  the  obligors  in  the  bond  did  not  become  merely  sureties,  with  the  goods 
as  the  primary  security  for  the  duties,  and  they  were  not  released  because  the 
officers  of  the  United  States  unlawfully  parted  with  the  possession  of  the 
goods  without  exacting  payment  of  the  duties. 

The  negligence  of  the  officers  of  the  United  States  does  not  affect  the  liability  of 
either  the  principal  or  the  surety  in  a  bond  to  the  United  States. 

In  Error  to  the  Gireoit  Court  of  the  United  States  for  the  Southern 
District  of  New  Tork, 

Wm.  M.  Evarts,  C.  F.  Southmaydf  and  Jo$.  H.  Choate,  for  plaintiffs 
in  error. 

A$$t.  Atty.  Oen.  Maury,  for  defendant  in  error. 

Blatohfobd,  J.  On  Angast  2, 1865,  the  firm  of  Grinnell,  Mintum 
ft  Co.,  being  the  owners  of  680  packages  of  sugar,  imported  from 
abroad,  entered  them  at  the  custom-house  in  New  York  by  a  ware- 
house entry,  and  thereupon  the  members  of  that  firm,  as  principals, 
and  one  Clark,  as  surety,  executed  under  their  hands  and  seals  and 
delivered  to  the  collector  a  warehouse  bond,  eonditioned  that  the 
bond  should  be  void  if  the  principals,  ''or  either  of  them,  their  or 
either  of  their  heirs,  executors,  administrators,  or  assigns,"  should, 
''on  or  before  the  expiration  of  one  year  from  the  date  of  the  impor- 
tation** of  the  said  goods,  withdraw  them,  "in  the  mode  prescribed  by 
law,  from  the  publie  store  or  bonded  warehouse"  where  they  might  be 
deposited  at  the  port  of  New  Tork,  and  pay  to  the  eoUeetor  for  that 
port  $28,787.99,  "or  the  true  amount,  when  ascertained,  of  the  duties 
imposed,"  by  laws  then  existing,  or  thereafter  to  be  enacted,  upon 
the  said  goods,  etc.  On  the  giving  of  the  bond  the  sugars  were  placed 
in  the  publie  store  and  in  the  eustody  of  the  collector,  as  provided  by 
the  warehousing  statutes.  On  August  8,  1865,  the  owners  sold  to 
Gibson,  Early  &  Co.  all  the  sugars,  the  same  being  still  in  warehouse, 
and  held  by  the  collector  for  duties,  under  said  statutes.  By  the 
terms  of  the  sale  the  goods  were  sold  expressly  subject  to  the  pay- 
ment of  all  duties  thereon  by  Gibson,  Early  &  Co.,  who  assumed  the 
payment  of  the  duties  as  part  of  the  agreed  price  of  the  goods  on  the 
sale,  the  price,  less  the  duties  so  assumed,  being  paid  in  cash  on 
delivery.    The  sellers  made  delivery  of  the  goods  in  bond,  subject  to 
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the  duties,  by  writing  and  signing,  on  Augnst  9,  1866,  at  the  foot  ci 
gthe  wareboase  entry,  tbe  following  consent:  ""We  hereby  authorize 
?  Gibson,  Early  &  Co.  to*withdraw  the  sugars  described  in  this  entry. 
Gbinnell,  Mintuen  &  Co." 

It  was  not  the  custom  to  give  any  formal  notice  to  the  collector  or 
any  other  officer  of  the  customs  of  such  sales  in  bond,  nor  was  any 
such  notice  given  in  this  case.  The  authority  to  withdraw,  in  the 
form  above  stated,  would  be  and  was  presented  to  the  collector  in  due 
course  before  the  withdrawal  could  be  made  by  the  purchaser.  The 
total  weight  of  the  sugars,  as  returned  by  the  government  weighers, 
was  755,621  pounds,  upon  which  the  proper  duty,  at  three  cents  per 
pound,  was  liquidated  at  $22,668.63.  On  August  11,  1865,  Gibson, 
Early  &  Co.  withdrew  for  transportation  to  Cincinnati,  under  the  said 
authority  from  Grinnell,  Mintum  &  Co.,  825,011  pounds  of  the  sugar, 
and  paid  $9,750.83  duties  thereon.  On  August  29, 1865,  they  with- 
drew for  consumption,  in  like  manner,  48,618  pounds,  and  paid 
$2,058.42  duties  thereon. 

Afterwards,  and  before  September  4,  1865,  they  sold  to  one  Camp 
the  residue  of  the  sugars,  the  same  being  then  in  warehouse,  and  be- 
ing, by  the  terms  of  the  sale,  sold  in  bond,  expressly  subject  to  the 
payment  of  all  duties  thereon  by  Camp,  who  assumed  the  payment 
of  said  duties  as  part  of  the  agreed  price  of  the  goods  on  the  sale.  A 
firm  of  custom-house  brokers,  Wylie  &  Wade,  was  employed  by  Camp 
to  withdraw  the  sugars  and  to  pay  the  duties  thereon,  and  for  that 
purpose  was  furnished  by  Camp  with  the  amount  of  the  duties,  $10,- 
869.88,  in  gold.  On  September  4,  1865,  Gibson,  Early  &  Co.  made 
delivery  to  Gamp  of  the  residue  of  the  sugars  in  bond,  by  writing  and 
signing  at  the  foot  of  the  withdrawal  entry  made  thereof  by  his  said 
brokers,  the  following  consent:  "We  authorize  Wylie  &  Wade  to 
withdraw  the  goods  described  in  this  entry.  Gibson,  Early  &  Go." 
No  formal  notice  of  this  sale  to  Camp  was  given  to  the  collector  or 
any  other  officer  of  the  customs.  This  last  authority  to  withdraw  was 
presented  in  due  course  by  said  brokers  when  they  desired  to  with- 
draw the  goods.  This  was  done  on  September  4, 1865,  when  they 
made  a  withdrawal  entry  of  the  residue  of  the  sugars,  the  weight  of 
which  was  361,996  pounds.  The  duty  at  three  cents  per  pound  was 
$10,859.88.  Bat  the  collector  demanded  as  duties  only  $9,352.89, 
being  at  the  rate  of  three  cents  per  pound  on  311,763  pounds,  leaving 
$due  as  duties,  $1,506.99.  The  goods  were  delivered  to  the  brokers, 
?*  and  were  of  greater  value  than  the  duties  chargeable  on  them.  This 
was  done  without  the  knowledge  or  consent  of  Grinnell,  Mintum  Ss 
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<jO.  The  first  knowledge  or  notice  they  had  of  the  withdrawal 
without  the  payment  of  full  duties  was  a  notice  from  Ihe  ool- 
lector,  December  6,  ISCT,  as  to  the  amount  so  remaining  unpaid. 
Before  that  time  the  brokers  had  become  insolvent,  and  Gibson, 
Early  &  Co.  became  insolvent  before  the  trial  of  this  suit.  The 
United  States  having  brought  suit  on  the  bond  against  the  obligors  in 
it,  to  recover  the  $1,506.99,  with  interest,  a  jury  was  duly  waived, 
and  the  court,  having  found  the  foregoing  facts,  found  the  following 
conclusions  of  law : 

(1)  That  the  facts  constituted  no  bar  to  a  recovery;  (2)  that  if  the  defend- 
ants were  to  be  regarded  as  sureties,  after  the  transfer  of  the  title  to  the  prop- 
erty in  bond,  instead  of  principals,  they  stood  in  no  better  position;  (3)  that 
the  laches  of  the  custom-house  officers,  in  delivering  the  goods  without  collect- 
ing the  whole  of  the  duties,  could  not  affect  the  plaintiffs,  as  the  United 
States  were  never  bound  by  the  laches  of  their  agents,  nor  could  the  defend- 
ants set  up  such  laches  as  a  discharge  of  their  obligation;  (4)  that  the  plain- 
tiffs were  entitled  to  judgment. 

The  defendants  excepted  to  each  of  said  conclusions  of  law,  a  judg- 
ment was  rendered  for  the  plaintiffs  for  $3,096.11^  and  the  defend- 
ants brought  this  writ  of  error. 

The  court  below  also  found,  as  facts, — 

"That  it  was  the  established  and  uniform  usage  of  trade  in  New  York,  at 
the  times  of  said  sales  and  deliveiles  and  long  before,  for  importers  to  make 
sales  of  imported  goods,  which  were  in  warehouse,  in  bond,  the  purchaser  on 
such  sales  assuming  the  payment  of  the  duties  thereon,  and  being  allowed 
and  credited  by  the  seller  with  the  amount  of  the  duties  so  assumed,  as  so 
much  paid  on  account  of  or  deducted  from  what  would  otherwise  have  been 
the  purchase  price,  and  for  the  seller  to  make  delivery  of  said  goods  in  bond, 
by  signing  a  written  consent  to  the  withdrawal  of  said  goods  by  the  pur- 
chaser, and  it  was  also  in  accordance  with  such  usage  and  custom  for  succes- 
sive sales  and  deliveries  of  goods  in  bond  to  be  made,  on  similar  terms  and  in 
the  same  manner,  so  long  as  any  of  such  goods  remained  in  warehouse,  the 
last  purchaser  withdrawing  the  goods  under  the  written  consent  so  received  t 
by  him  upon  and  as  the  delivery  thereof,  and  paying  •the  duties  thereon  on* 
Buch  withdrawal ;  that  the  said  custom  and  usage  were,  at  the  times  aforesaid, 
well  known  and  understood,  and  the  established  and  settled  practice  at  the 
custom-house  in  New  York  was  to  treat  the  party  holding  such  consent,  for 
withdrawal,  and  him  only,  as  the  person  entitled  to  withdraw  and  receive  the 
goods  on  payment  of  the  duties,  and,  upon  the  payment  by  him  of  the  duties 
remaining  due  thereon,  and  not  otherwise,  to  issue  a  written  permit  for  the 
actual  delivery  to  him  of  said  goods  out  of  warehouse;  and  that,  during  the 
period  covered  by  the  transactions  hereinbefore  set  forth,  the  followlnf^  regu- 
lations of  the  treasury  department  were  in  force,  to-wit:  'Article  442.  The 
entry  for  withdrawal  of  merchandise  from  warehouse  for  consumption,  at 
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port  of  original  importation,  Bhall  be  made  by  the  party  in  ^hose  name  the 
merchandise  was  warehoused,  or  by  some  person  duly  authorized  for  the  puiv 
pose  by  him,  and  in  either  case  shall  be  signed  by  the  party  making  the 
withdrawal.  This  entry  shall  exhibit  the  marks  and  numbers  of  the  pack- 
ages, the  description  and  quality  of  the  goods,  and  the  dutiable  value  of  the 
same.  On  presentatian  to  the  proper  officer  in  the  collector's  office,  it  shall 
be  compared  with  the  record,  on  the  warehouse  books,  of  the  original  ware- 
house entiy,  and,  if  found  correct,  be  properly  entered  therein,  the  warehouse 
bond  number  indorsed  thereon,  and  the  amount  of  duties  payable  estimated. 
From  the  collector's  office  it  shall  then  be  taken  by  the  importer  to  the  naval 
office,  where  a  similar  comparison  shall  be  made  with  the  warehouse  records 
of  that  office,  and  the  estimate  of  duties  verified  and  indorsed  upon  the  dupli- 
cate entry.  The  amount  of  duties  thus  ascertained  having  been  paid,  a  per- 
mit will  be  issued  for  the  delivery  of  the  goods.  Article  443.  Merchandise 
in  bulk,  liquors,  sugars,  molasses,  cocoa,  pepper,  and  other  articles  bought  and 
sold  by  weight,  when  withdrawn  for  export  or  transportation,  must  be  en- 
tered for  such  destination  at  the  actual  quantities  on  which  duties  were  esti- 
mated at  the  time  of  arrival  in  the  United  States,  and,  to  secure  this,  weighers, 
measurers,  and  gangers  will  be  required  to  mark  on  each  package  its  contents, 
as  determined  by  them  on  its  entiy  for  warehouse.  On  these  quantities  the 
2  duties  on  export  and  transportation  entries  will  be  estimated.  Goods  with- 
•  drawn  for*'consumption  may  be  taken  at  average  valuations,  care  being  had 
that  on  the  last  withdrawal  the  entire  balance  of  duty  be  collected.  Article 
444.  Should  the  final  withdrawal  entry  be  for  export  or  transportation,  and 
there  be  any  difference  between  the  actual  duty  and  the  amount  to  close  the 
sum  due  on  the  warehouse  entry,  the  excess,  if  any,  shall  be  refunded  on  the 
last  withdrawal  for  consumption,  and  the  deficiency,  if  any,  collected  on 
amendment  to  said  entry.'" 

The  contention  for  the  plaintiffs  in  error  is  that  by  the  substitution 
for  a  credit  system,  in  the  payment  of  duties,  of  a  deposit  of  the 
goods  in  warehouse,  subject  to  a  withdrawal  for  consumption  only  on 
the  payment  of  duties,  involving  the  holding  by  the  United  States  of 
possession  of  the  goods  in  the  mean  time,  such  possession  became  the 
primary  security  for  the  duties,  and  the  obligors  in  the  bond  were 
thereafter  merely  sureties,  and  were  wholly  released  because  the  offi- 
cers of  the  United  States  parted  with  the  possession  of  the  goods 
withoat  exacting  payment  of  the  duties. 

The  warehouse  act  of  August  6»  1846,  (9  St.  at  Large,  p.  58,  §  1,) 
amendatory  of  section  12  of  the  act  of  August  80,  1842,  (5  St.  at 
Large,  661,)  provides  that,  on  an  entry  of  goods  for  warehousing,  the 
goods  shall  be  taken  possession  of  by  the  collector,  and  deposited  in 
the  public  stores,  there  to  be  kept  subject  at  all  times  to  the  order  of 
the  owner,  importer,  consignee,  or  agent,  "upon  payment  of  the 
proper  duties  and  expenses,  to  be  ascertained  on  due  entry  thereof 
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for  warehotising,  and  to  be  seonred  by  a  bond  of  the  earner,  importer, 
or  consignee,  with  sorety  or  aoreties  to  the  satisfaction  of  the  col« 
lector,  in  double  the  amoont  of  said  duties,  and  in  such  form  as  the 
secretary  of  the  treasury  shall  prescribe.''  It  is  contended  by  the 
plaintiffs  in  error  that  a  private  creditor,  standing  in  the  same  rela- 
tion to  them  and  to  the  goods  which  the  United  States  occupied  un- 
der the  warehousing  system  as  provided  for  by  the  statute  and  as 
practically  administered,  could  not  have  voluntarily  surrendered  the 
goods  which  had  been  placed  in  his  hands  as  security  for  the  payment 
of  the  debt,  and  which  were  available  for  that  purpose,  without  re- 
quiring payment  of  the  debt,  otherwise  than  with  the  consent  of  the 
plaintiffs  in  error,  without  discharging  them  from  their  liability;  thate 
the  United  States  are  entitled  to  no  other^or  higher  right  than  a  pri-« 
vate  creditor  would  be  entitled  to  in  the  same  case;  and  that  the 
consent  of  the  importers  to  the  withdrawal  of  the  goods  by  Gibson, 
Early  &  Go.  was  not  a  consent  unconditionally  to  their  delivery,  or 
to  their  delivery  without  the  payment  of  duties,  but  only  to  their 
withdrawal  from  warehouse  in  the  manner  and  upon  the  terms  and 
conditions  prescribed  by  law  and  by  the  treasury  regulations  and  by 
usage,  namely,  after  all  duties  thereon  had  been  first  paid,  and  not 
otherwise. 

The  warehousing  statute,  above  cited,  provides  that  warehoused 
goods  shall  be  subject  to  the  order  of  their  owner  on  payment  of  the 
duties.  Therefore,  no  order  of  the  plaintiffs  in  error  could  become 
operative  to  affect  any  rights  of  the  United  States,  unless  the  duties 
on  the  goods  to  be  affected  by  the  order  were  paid.  Moreover,  the 
provision  as  to  the  deposit  of  the  goods,  and  their  retention  till  the 
duties  on  them  are  paid,  is  coupled  with  the  provision  for  the  secur- 
ing of  the  duties  by  the  bond.  Evidently,  the  intention  of  the  statute 
was  to  superadd  to  the  security  of  the  holding  of  the  goods  the  se- 
curity of  the  bond,  so  that,  in  case  of  a  delivery  of  the  goods  by  fraud, 
or  mistake,  or  negligence  in  the  officers  of  the  government,  the  se- 
curity of  the  bond  should  remain.  The  form  of  the  bond  taken  was 
such,  that  while,  in  connection  with  the  regulations  and  the  usage, 
commerce  was  favored  by  the  privilege  of  dealing  in  warehoused 
goods,  it  was  clearly  intended  to  hold  the  obligors  responsible  if  any 
purchaser  from  the  importers  should  obtain  the  goods  on  their  order 
without  paying  full  duties.  The  condition  is,  that  the  bond  shall  be 
void  if  they  or  their  "assigns"  shall  withdraw  the  goods  and  pay  the 
''true  amount"  of  duties.  The  bond  is  not  to  become  void  on  any 
other  condition,  and  it  is  not  to  become  void,  unless  in  addition  to 
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the  withdrawal  of  the  goods,  the  trne  amoant  of  duties  is  paid.  This 
view  shows  that  the  parties  have  oontraoted  to  be  and  remain  princi- 
pal debtors  to  the  United  States  until  the  true  amount  of  duties  is 
paid,  whatever  fraud  or  negligence  there  may  be  in  parting  with  the 
possession  of  the  goods  without  the  payment  of  the  true  amount  of  du- 
ties. There  was  no  power  in  any  officer  of  the  government  to  alter  the 
^  terms  or  effect  of  this  contract,  and  destroy  the  obligation  of  the  bond, 
•  by  giving  up  the  goods  without  the  payment  of  the  duties.  The  same 
statute  required  the  holding  of  the  goods  and  the  taking  of  the  bond. 
The  cases  in  which  it  has  been  held  that  the  United  States  had  parted 
with  rights,  by  reason  of  acts  done  to  the  prejudice  of  persons  who 
had  contracted  with  them,  have  all  been  cases  where  there  was  au- 
thority of  law  to  do  such  acts. 

In  U.  8.  V.  AdmWs  of  UiUegas,  8  Wash.  0.  0.  75,  it  was  held,  by 
Mr.  Justice  WAsmNOTON,  that  acts  of  officers  of  the  United  States 
acting  within  their  proper  spheres,  and  to  be  imputed  to  the  United 
States  and  considered  as  the  acts  of  the  United  States,  in  extending 
the  time  for  the  payment  of  the  debt  due  from  a  principal  in  a  bond, 
discharged  the  sureties  in  the  same  bond,  they  not  having  known  of 
or  consented  to  the  extension.  The  same  principle  was  applied  by 
Mr.  Justice  Thompson,  in  U.  S.  v.  TiUotson,  1  Paine,  306,  to  the  case 
of  the  alteration  of  a  contract  by  the  United  States  without  the  con- 
sent of  the  sureties  for  its  performance.  But,  in  the  present  case, 
the  giving  up  of  the  goods  without  the  payment  of  the  duties  was  an 
act  not  only  not  unauthorized,  but  forbidden  by  the  statute. 

The  question  presented  by  this  case  is  not  a  new  one  in  this  court. 
In  Hart  v.  U.  S.  95  U.  S.  316,  in  a  suit  brought  by  the  United  States 
against  the  principal  and  sureties  on  a  distiller's  bond,  to  recover 
taxes  on  spirits  distilled  by  the  principal,  the  sureties  pleaded  that 
the  taxes  were  a  lien  on  the  spirits,  and  that  the  collector,  without 
the  knowledge  or  assent  of  the  sureties,  and  without  first  requiring 
the  payment  of  the  taxes  thereon,  permitted  the  principal  to  remove 
from  the  distillery  warehouse  distilled  spirits  more  than  sufficient  in 
value  to  pay  the  demand.  This  court  held  that,  as  under  the  statute, 
no  distilled  spirits  could  be  removed  from  the  warehouse  before  pay- 
ment of  the  tax,  and  no  officer  of  the  United  States  had  authority  to 
dispense  with  the  requirement  of  the  law,  the  United  States  were  not 
bound  by  the  acts  of  the  collector ;  and  the  prior  cases  of  U.  S.  v. 
Kirkpatrick,  9  Wheat.  720;  V.  8.  v.  Van  Zandt,  11  Wheat.  184;  V. 
8.  V.  Nicholl,  12  Wheat.  605;  Gibbons  v.  17.  8.  8  Wall.  269;  and 
Jones  V.  17.  8.  18  Wall.  662,  were  cited  as  establishing  that  the  gov- 
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emment  ie  not  responsible  foiHhe  laches  or  the  wrongftii  acts  of  its? 
officers;  and  it  was  said  by  the  chief  justice  delivering  the  opinion  of 
the  coort : 

**  Here  the  surety  was  aware  of  the  lien  which  the  law  gave  as  security  for 
the  payment  of  the  tax.  He  also  knew  tbat»  in  order  to  retain  this  lien,  the 
government  must  rely  upon  the  diligence  and  honesty  of  its  agents.  If  they 
performed  their  duties  and  preserved  the  security  it  inured  to  his  benefit  as 
well  as  that  of  the  government;  but  if,  by  neglect  or  misconduct,  they  lost  it, 
the  government  did  not  come  under  obligations  to  make  good  the  loss  to  him, 
•or,  what  is  the  same  thing,  release  him  pro  tanto  from  the  obligation  of  his 
bond.  As  between  himself  and  the  government  he  took  the  risk  of  the  effect 
of  official  negligence  upon  the  security  which  the  law  provided  for  his  protec- 
tion against  loss  by  reason  of  the  liability  he  assumed.** 

These  views  are  conclusive  to  show  that  the  importers  as  well  as 
their  surety  are  liable  on  the  bond  in  this  case.  If  the  importers 
could  be  regarded  as  having  always  been,  or  as  having  at  any  time 
become,  sureties  only  in  respect  of  the  duties,  with  the  goods  as  the 
primary  seourityi  (a  position  shown  to  be  wholly  untenable,)  it  is  well 
■settled  by  the  decisions  of  this  court  that  the  negligence  of  the  officers 
•of  the  government  does  not  affect  the  liability  of  a  surety  in  a  bond 
«ny  more  than  it  does  that  of  his  principal.  U.  S.  v.  Kirkpatrick, 
9  Wheat.  720;  U.  S.  v.  Van  Zandt,  11  Wheat.  184;  Dox  v.  P.  If. 
<3eneral,  1  Pet.  818. 

The  judgment  of  the  circuit  court  is  affirmed. 


<106  U.  &  «SS) 

BusaxLL  V.  Williams  and  others. 

(December  18, 1882.) 

CuBTOMB  Duties— IXDiBBCT  Imports— DiscBncmATiov. 

The  customs  act  of  1870  (16  St.  262)  enacted  that  in  Ilea  of  the  duties  then  Imposed 
bj  law,  certain  duties  specified  should  thereafter  be  imposed  on  certain  enum- 
erated articles.  Hdd,  that  this  enactment  did  not  have  the  effect  to  repeal,  as 
to  such  articles,  the  proTisions  of  the  act  of  1865,  (13  St.  493,)  which  declared 
that  there  should  be  paid  on  all  goods  produced  in  countries  east  of  the  Cape 
of  Good  Hope,  when  imported  from  countries  west  of  the  Cape,  a  duty  of  10 
per  cent,  ad  valorem  in  addition  to  the  duties  imposed  thereon  when  imported 
directly  from  the  place  of  production. 

The  latter  provision  was  a  general  conunercial  regulation,  made  to  encourage  direct 
importation  from  countries  east  of  the  Cape,  as  well  as  to  benefit  American 
shipping,  and  was  applicable  without  regard  to  the  regular  duties  imposed  for 
purposes  of  revenue,  and  even  where  the  articles  were  otherwise  entirely  free 
of  duty. 
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In  Error  to  the  Girouit  Court  of  the  United  States  for  the  DiBtriot 
•f  MasBaohnsetts. 

Sol.  Qen.  Phillips,  for  plaintiff  in  error. 

C.  L.  Woodbury,  for  defendant  in  error. 

Bradley,  J.  This  is  an  action  brought  for  the  recoyery  of  duties 
alleged  to  have  been  illegally  imposed.  The  following  is  the  agreed 
statement  of  facts,  so  far  as  necessary  to  understand  the  case : 

The  plainUfTs^  in  February  and  Aprils  1871,  imported  into  the  port  of  Bos- 
ton from  Liverpool  988  packages  of  tea,  and  entered  the  same  in  warehouse 
under  bond.  At  various  subsequent  dates  the  plaintiff  withdrew  these  teas 
for  consumption.  These  teas  were  produced  in  China.  The  defendant  as- 
sessed and  plaintiffs  paid  to  the  defendant,  as  collector  of  customs,  duties 
thereon  at  the  rate  of  15  cents  per  pound,  and  in  addition  a  duty  of  10  per 
cent.  <id  vahi'em,  paying  the  latter  amount  under  protest.  The  defendant 
assessed  and  exacted  the  duty  of  15  .cents  per  pound  under  the  provisions  of 
section  21  of  the  act  of  July  14, 1870,  (16  St  262,)  which  provides  that  after 
the  thirty-first  day  of  December,  1870,  in  lieu  of  the  duties  now  imposed  by 
law  on  the  articles  hereinafter  enumerated  or  provided  for  imported  from 
foreign  countries,  there  shall  be  levied,  collected,  and  paid  the  following  duties 
and  rates  of  duties,  that  is  to  say,  on  teas  of  all  kinds,  15  cents  per  pound. 
The  defendant  assessed  and  exacted  the  additional  duty  of  10  per  cent,  ad 
valorem  under  the  provision  of  section  6  of  the  act  of  March  8, 1865,  (13  St. 
498,)  which  provides  that  **  there  shall  be  hereafter  collected  and  paid  on  all 
goods,  wares,  and  merchandise  of  the  growth  or  produce  of  countries  [east] 
of  the  Cape  of  Qood  Hope  (except  raw  cotton  and  raw  silk  as  reeled  from  the 
cocoon,  or  not  further  advanced  than  tram,  thrown,  or  organzine)  when  im- 
ported from  places  west  of  the  Cape  of  Good  Hope,  a  duty  of  10  per  cent  ad 
valorem  in  addition  to  the  duties  imposed  on  any  such  articles  when  imported 
directly  from  the  place  or  places  of  their  growth  or  production." 

The  circuit  court  gave  judgment  for  the  plaintiff,  and  the  case  is 
brought  here  by  writ  of  error.  The  sole  question  is  whether  the 
additional  duty  of  10  per  cent,  ad  valorem  was  or  was  not  lawfully 
exacted;  and  this  depends  on  the  question  whether  the  provision  of 
the  act  of  1865,  for  the  payment  of  10  per  cent,  on  goods  produced 
in  countries  east  of  the  Cape  of  Good  Hope  when  imported  from 
B  places  west  of  the  Cape,  was  a  general  commercial  regulation  for  the 
•  encouragement  of  direct  trade  with*those  countries,  as  well  as  for  the 
benefit  of  American  shipping,  or  whether  it  was  intended  simply  as 
an  increase  of  duties  for  purposes  of  revenue.  If  the  former,  it  would 
be  independent  of  the  duties  imposed  on  the  articles,  and  would  not 
be  repealed  by  a  modification  of  them;  if  the  latter,  the  result  might 
be  different.  We  are  of  opinion  that  it  was  intended  as  a  general 
regulation  of  commerce.     The  object  of  the  law  was  to  favor  direct 


Digitized  by 


Google 


BU8SBLL  r.  WnJiTAWB,  41\ 

importation  from  ooimtrieB  east  of  the  Gape,  withont  regard  to  the 
amount  of  duties  imposed  on  the  articles  imported.  These  might  be 
more,  or  might  be  less,  or  might  be  nothing;  yet,  the  10  per  cent. 
ad  valorem  was  to  be  paid  if  the  articles  were  imported  from  places 
west  of  the  Gape.  This  would  incidentally  benefit  our  own  shipping, 
as  that  principally  employed  in  the  direct  trade ;  whereas  importa* 
tion  of  the  same  goods  to  European  ports,  and  thence  to  this  country, 
would  generally  be  made  in  foreign  yessels.  The  law  in  yarious  forms 
has  been  in  existence  since  1861.  The  successive  enactments  were 
as  follows : 

8t.  August  5,  1861,  &  45,  §  8:  ''That  all  articles,  goods,  wares,  and  mer- 
chandise imported  from  beyond  the  Gape  of  Good  Hope  in  foreign  yessels, 
not  entitled  by  reciprocal  treaties  to  be  exempt  from  discriminating  duties,  ton- 
nage^ and  other  charges,  and  all  other  articles,  goods,  wares,  and  merchandise 
not  imported  direct  from  the  place  of  their  growth  or  production,  or  in  for- 
eign vessels,  entitled  by  reciprocal  treaties  to  be  exempt  from  discriminating 
duties,  tonnage,  and  other  charges,  shall  be  subject  to  pay,  in  addition  to  the 
duties  imposed  by  this  act,  10  per  centum  adoaZoram.*  provided,  that  this  rule 
shall  not  apply  to  goods,  wares,  and  merchandise  imported  from  b^ond  the 
Gape  of  Good  Hope  in  American  vessels.**    12  St.  298. 

St.  July  14, 1862,  c.  168,  §  14:  <«That  from  and  after  the  day  and  year 
aforesaid  there  shall  be  levied,  collected,  and  paid  on  all  goods,  wares,  and 
merchandise  of  the  growth  or  produce  of  countries  beyond  the  Cape  of  Good 
Hope,  when  imported  from  places  this  side  of  the  Cape  of  Good  Hope,  a 
duty  of  10  per  cent,  ad  valorem,  and  in  addition  to  the  duties  imposed  on  any 
such  articles  when  imported  directly  from  the  place  or  places  of  their  growth 
or  production.'*    12  St.  667.  • 

*The  act  of  March  8,  1868,  e.  77,  §  9,  simply  exempted  from  the* 
operation  of  the  law  cotton  and  raw  silk  as  reeled  from  the  cocoon. 
The  eighteenth  section  of  the  new  tariff  act  of  June  80,  1864,  e.  171, 
repealed  and  re-enacted  the  Gape  law  of  1862,  only  changing  the 
words  ''beyond  the  Gape**  to  ''east  of  the  Gape,**  and  the  words  "this 
side**  to  "west.**  The  act  of  March  8,  1865,  c.  80,  §  6,  (which  is  the 
law  now  under  consideration,)  is  set  out  in  the  statement  of  facts. 
This  statute  remained  in  force  until  supplied  by  the  third  section  of 
the  tariff  act  of  1872,  which  was  couched  in  the  same  terms,  (only 
adding  wool  to  the  excepted  articles,)  and  is  still  in  force. 

It  Tdll  be  observed  that  the  first  of  these  laws  (that  passed  in  1861) 
imposed  the  additional  10  per  cent,  ad  valorem  on  goods  imported  in 
foreign  vessels  from  beyond  the  Gape  unless  they  were  exempt  from 
discriminating  duties  by  reciprocal  treaty,  and  goods  imported  in 
American  ships  were  ex  industria  exempted  from  the  burden*  But 
it  is  obvious  that  this  law  would  have  failed  to  reach  the  object 
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intended,  Binee  it  would  have  been  a  dead  letter  in  all  caBee  where- 
we  had  reciprocal  treaties  with  other  nations  placing  their  ships  on 
an  equality  with  our  own.  The  next  enactment,  therefore,  left  out 
the  reference  to  foreign  ships  and  propounded  the  regulation  in  the 
form  which  has  ever  since  been  substantially  followed.  It  imposed 
the  additional  10  per  cent,  ad  valorem  on  the  products  of  the  countries 
beyond,  or  east  of,  the  Gape  of  Good  Hope,  when  imported  front 
places  this  side,  or  west  of,  the  Gape.  By  this  means  the  direct  trade 
was  distinctly  favored,  and,  without  expressly  making  any  discrim- 
mation  between  domestic  and  foreign  vessels,  the  desired  encour- 
agement  in  favor  of  the  former  was  substantially  attained. 

It  will  also  be  observed  that  the  provision  was  successively  renewed 
in  the  di£ferent  customs  laws  without  regard  to  the  modifications 
made  in  the  duties  themselves,  or  the  changes  made  in  the  free  list. 
It  was  very  early  contended  by  importers  that  the  law  was  not  in- 
tended to  a£fect  goods  which  were  on  the  free  list,  and  exempt  from 
g  any  duty — a  position  somewhat  plausible  from  the  words  of  the  law, 
•  which  were  these :  ''A  duty  of  10  per  Q&nVad  valorem  in  addition  to 
the  duties  now  imposed  on  any  such  articles."  It  was  argued  that 
the  10  per  cent,  could  not  be  said  to  be  **in  addition  to  the  duties  now 
imposed"  where  no  duties  were  imposed.  But  such  a  construction, 
would  evidently  have  defeated  the  purpose  of  the  law;  and  accord- 
ii^gly*  it  was  decided  by  this  court  in  the  case  of  Hadden  v.  The  Col- 
lector,  5  Wall.  107,  that  the  act  of  1862  (which  was  then  under  con-^ 
sideration)  did  apply  to  goods  which  at  the  date  of  the  act  were  duty 
free,  as  well  as  to  those  which  were  subject  to  duty.  Beliance  was 
placed  in  that  case,  it  is  true,  on  the  literal  phraseology  of  the  law ; 
but  the  judgment  of  the  court  was  in  conformity  with  the  clear  intent 
of  the  legislature,  as  we  have  supposed  it  to  be.  The  same  conclu- 
sion was  come  to  in  the  case  of  Sturges  v.  The  Collector,  12  Wall.  19, 
in  expounding  the  act  of  1865,  the  one  now  before  us.  The  court, 
speaking  through  Mr.  Justice  Gliffobd,  referred  to  the  evident  pur- 
pose of  congress,  not  only  to  augment  the  revenue,  but  to  make  a  dis- 
crimination  "in  favor  of  the  direct  trade."    Pages  26,  27. 

In  conformity  with  the  principle  of  these  decisions,  we  are  of  opinion 
that  the  law  in  question  continues  in  force  in  reference  to  all  goods 
not  expressly  exempted  from  its  provisions,  whether  dutiable  or  free, 
and  whether  new  duties  imposed  are  declared  to  be  in  lieu  of  all 
other  duties  or  not.  Such  a  declaration  is  a  mere  formula  to  indi- 
cate that  the  duties  newly  imposed  are  to  take  the  place  of  and  super- 
sede the  previous  duties  specially  imposed  in  the  tariff  schedules,  and 
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not  to  abrogate  any  general  commercial  regolations  noi  expressly 
mentioned.  The  duties  on  tea  have  been  several  times  changed  since 
1861;  bat  in  our  view,  these  changes  have  only  had  reference  to  the 
ordinary  duties  imposed  for  the  purposes  of  revenue  only,  and  not  to 
the  standing  regulation  which  we  are  considering.  In  1861,  the  reg- 
ular duty  on  tea  was  fixed  at  15  cents  per  pound;  in  1864,  at  25 
cents;  in  1870,  at  15  cents;  and  in  1872  it  was  placed  with  coffee  on 
the  free  list.  In  1861,  18ft4,  and  1870,  the  duty  was  fixed  in  the 
general  tariff  laws  of  those  years  respectively;  the  two  first  of  which 
also  contained  the  Gape  clause  discriminating  in  favor  of  direct  im-S 
portation.  The  tariff  act  of  1870  did  not  re-enact  this  clause/but* 
neither  was  it  repealed;  it  remained  in  force  as  enacted  in  1865  until 
re-enacted  in  the  general  tariff  act  of  1872.  We  do  not  think  that  it 
was  necessary  to  re-enact  it  in  1870  in  order  to  make  it  operative 
upon  those  imports  within  its  scope,  the  duties  on  which  were  revised 
by  that  act.  The  object  of  that  revision  was  to  readjust  the  regular 
schedule  of  duties,  not  to  interfere  with  the  Gape  rule  as  a  regulation 
of  commerce,  or  any  other  general  regulation  not  expressly  mentioned 
or  referred  to  in  the  act,  and  not  repugnant  to  its  provisions.  Both 
laws  could  stand  together  without  repugnancy.  The  Gape  rule  con- 
tained in  the  act  of  1865  could  only  be  regarded  as  repealed  by  im- 
plication, if  repealed  at  all ;  and  considering  the  object  and  purpose 
of  the  rule,  such  an  implication  was  not  necessarily  involved  in  thtf 
act  of  1870,  and  therefore  will  not  be  inferred. 

It  is  urged,  however,  that  the  case  of  Oautier  y.  Arthur,  104  U.  S. 
845,  decides  adversely  to  the  view  now  expressed.  But  an  examin- 
ation of  that  case  will  show  that  the  principle  of  construction  which 
we  have  suggested  was  approved  in  the  opinion  of  the  court.  That 
was  the  case  of  plumbago  imported  in  a  French  vessel  direct  from 
Geylon  in  1873.  The  act  of  June  6,  1872,  had  exempted  plumbago 
from  all  duty,  but  the  seventeenth  section  of  the  act  of  1864  had  im- 
posed a  discriminating  duty  of  10  per  cent,  ad  valorem,  in  addition 
to  the  duties  imposed  by  law  on  all  goods  imported  in  foreign  vessels, 
except  where  by  treaty  such  vessels  were  entitled  to  the  same  privi- 
leges as  American  vessels.  The  court  intimated  that  if  the  act  of 
1872  had  done  nothing  more  than  to  exempt  the  article  from  duty, 
the  act  of  1864  would  still  be  operative.  The  court,  in  its  opinion, 
says:  '^A  construction  of  the  section,  in  harmony  with  this  view,  is 
not  an  unreasonable  one.  In  our  judgment  it  best  carries  out  the 
purposes  of  the  act  imposing  a  discrimination ;  and  it  conforms  to 
the  construction  which  this  court,  in  Hadden  v.  The  Collector,  re- 
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ported  in  5  Wall.  107,  gave  to  the  snooeeding  seotion  of  the  same 
act."  The  opinion  then  goes  on  to  notice  that  the  act  of  187S  doea 
contain  something  more;  that  the  general  repealing  clause  repeals 
all  acts  and  parts  of  acts  inconsistent  with  its  provisions,  excepting 
certain  other  acts,  among  which  the  discriminating  section  of  the  act 
of  1864  is  not  mentioned ;  and  the  opinion  adds :  ''Both  from<*the  gen- 
eral language  of  the  repealing  clause,  and  the  enumeration  of  the 
provisions  of  acts  excepted  from  it,  we  are  forced  to  conclude  that  it 
was  the  intention  of  congress  to  put  an  end,  so  far  as  the  free  list  in 
the  fifth  section  of  the  act  of  1872  is  concerned,  to  the  operation  of 
the  discriminating  act  of  1864."  It  is  only  necessary  to  observe  that 
the  act  of  July  14, 1870,  on  which  the  defendants  in  error  rely  in  re- 
spect to  the  duty  on  teas,  contained  no  such  repealing  clause.  We 
do  not  see,  therefore,  that  the  case  of  Oautier  v.  Arthur  contravenes 
the  conclusion  to  which  we  have  come. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  (he  cause 
remanded  with  directions  to  award  a  new  txial. 


no«  u.  a  429) 

Gbaxt  v.  Phobkiz  Mut.  L.  In.  Go. 

(December  18, 1882.) 
▲nsAL— JuBisDiCTioir— FoTAL  Dbcbxb  OBDBa— RsosivBa— Dbejvbrt  of  Pbop* 

EBTT  TO. 

A  decree  in  foreclosure,  which  oyermlet  the  defense  of  appellant,  as  wt  forth  in 
the  crosa-biU,  and  declares  that  appellee  is  the  holder  and  owner  of  the  debt 
secured  by  the  deeds  of  trust,  but  refers  the  case  to  an  auditor  to  ascertain  the 
amount  due  upon  the  debt,  the  amount  due  certain  Judgment  and  lien  cred- 
itors, the  existence  and  priorities  of  liens  and  the  claims  for  taxes  in  arrears, 
is  not  a  final  decree  from  which  an  appeal  may  be  taken,  although  the  court 
finds  the  amount  due  appellee  largely  exceeds  the  ralue  of  the  property  as  a 
foundation  for  an  order  appointing  a  receirer. 

The  order  for  the  delirery  of  the  property  to  the  receirer  is  only  in  aid  of  the  fore- 
closure proceedings,  and  to  subject  the  income,  pending  the  suit,  to  the  pay- 
ment of  any  sum  that  may  in  the  end  be  found  to  be  due,  and  any  surplus, 
either  of  the  income  or  of  the  proceeds  of  the  sale  after  the  debts  are  satisfied, 
to  go  to  appellant. 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia.    On 
motion  to  dismiss. 

Wm.  A.  Meloy,  for  appellant. 

W.  F.  Mattingly  and  R.  T.  Merriek,  for  appellee. 
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Waitb,  G.  J.  This  is  an  appeal  from  the  following  decree  in  a  Boit 
for  the  f orolosnre  of  certain  deeds  of  trust  in  the  nature  of  mortgages 
to  secure  the  payment  of  money : 

'<The  cause  came  on  to  be  heard  upon  the  pleadings  and  proofs  therein,  and 
haying  been  submitted  by  the  counsel  of  the  respective  parties  and  duly  con- 
sidered by  the  court,  and  it  appearing  to  the  court  that  said  def endant»  Albert 
Grant,  is  not  entitled  to  any  relief  under  his  cross-bill  in  this  cause;  that  the 
plaintiff  is  the  holder  and  owner  of  the  several  obligations  of  said  Grant,  se- 
cured by  the  deeds  of  trust  on  the  real  estate  prayed  in  the  original  bill  of 
complaint  herein  to  be  sold  for  the  payment  of  the  indebtedness  thereon,  andS 
mentioned'^-and  set  forth  in  the  third*  fourth,  fifth,  sixth,  seventh,  and  eighth* 
paragraphs  of  said  bill;  that  said  Grant  has  made  default  in  the  payment  of 
his  said  obligations,  on  which  he  is  indebted  to  the  plaintiff  in  large  sums  of 
money,  with  long  arrearages  of  interest;  that  said  Grant  has  not  paid  taxes  on 
said  real  estate  for  a  number  of  years,  and  the  same  are  in  arrears  for  upwards 
of  $20,000;  that  said  indebtedness  of  said  defendant,  Grant,  to  the  plaintiff 
largely  exceeds  the  value  of  said  real  estate,  and  that  the  plaintiff  has  no  per- 
sonal security  for  its  said  debt;  it  is  this  second  day  of  March,  A.  D.  1882» 
ordered,  adjudged,  and  decreed  that  this  cause  be,  and  the  same  hereby  is,  re- 
ferred to  the  auditor  of  the  court  to  state  the  account  between  the  plaintiff 
and  the  defendant,  Albert  Grant;  the  amount  due  under  said  several  deeds  of 
trust  on  said  real  estate  prayed  to  be  sold  in  said  bill;  the  amounts  due  said 
Judgment  and  mechanic's  lien  creditors  referred  to  in  said  bill;  whether  the 
same  are  liens  upon  any  of  said  real  estate ;  the  relative  priorities  of  the  claims 
of  said  creditors  and  the  plaintiff,  and  the  value  of  the  said  real  estate,— all 
from  the  proofs  in  this  cause,  except  as  to  said  mechanic's  lien, — and  report  the 
same  to  this  court  And  said  auditor  shall  further  ascertain  and  report  to 
this  court  the  amount  due  for  taxes  in  arrears  on  said  real  estate,  and  whether 
the  same  or  any  part  thereof  has  been  sold  for  taxes,  and  if  so,  when,  for  what 
taxes,  for  what  amount,  and  to  whom."* 

To  this  was  added  an  order  appointing  a  receiver  to  take  posses- 
sion of  the  property,  make  leases,  etc. 

A  motion  is  now  made  to  dismiss  because  the  decree  appealed  from 
is  not  a  final  decree. 

The  rule  is  well  settled  that  a  decree  to  be  final,  within  the  mean- 
ing of  that  term  as  used  in  the  acts  of  congress  giving  this  court 
jurisdiction  on  appeal,  must  terminate  the  litigation  of  the  parties  on!? 
the  merits  of  the  case,  so  that  if  there  should*be  an  affirmance  here,* 
the  court  below  would  have  nothing  to  do  but  to  execute  the  decree  it 
had  already  rendered.  This  subject  was  considered  at  the  present 
term  in  Bosttvick  v.  Brinkerhoff,  where  a  large  number  of  cases  are 
cited.  It  has  also  been  many  times  decided  that  a  decree  of  sale  in 
a  foreclosure  suit,  which  settles  all  the  rights  of  the  parties  and  leaves 
nothing  to  h»  done  but  to  make  the  sale  and  pay  out  the  proceeds,  is 
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a  final  decree  for  the  purposes  of  an  appeal.  Bay  y.  Law,  8  Granchi 
179;  Whiting  v.  Bank,  13  Pet.  15;  Branson  v.  Railroad  Co.  2  Black, 
531 ;  Oreen  v.  Fisk,  103  U.  S.  520.  But  in  Railroad  v.  Swasey,  23  Wall. 
409,  it  was  held  that  ''to  justify  such  a  sale,  without  consent,  the 
amount  due  upon  the  debt  must  be  determined.  *  *  *  Until  this 
is  done  the  rights  of  the  parties  are  not  all  settled.  Final  process 
for  the  collection  of  money  cannot  issue  until  the  amount  to  be  paid 
or  collected  by  the  process,  if  not  paid,  has  been  adjudged."  In  this 
the  court  but  followed  the  principle  acted  on  in  Barnard  v.  Oiimon,  7 
How.  656;  Humiston  v.  Stainthorp,  2  Wall.  106;  Crawford  v.  Points, 
13  How.  11,  and  many  other  cases. 

The  present  decree  is  not  final  according  to  this  rule.  It  does  not 
order  a  sale  of  the  property.  It  overrules  the  defense  of  the  appel- 
lant as  set  forth  in  his  cross-bill,  and  declares  that  the  appellee  is 
the  holder  and  owner  of  the  debt  secured  by  the  deeds  of  trust,  but 
refers  the  case  to  an  auditor  to  ascertain  the  amount  due  upon  the 
debt,  the  amount  due  certain  judgment  and  lien  creditors,  the  exist- 
ence and  priorities  of  liens,  and  the  claims  for  taxes.  It  is  true  that 
the  court  finds  the  amount  due  the  appellee  largely  exceeds  the  yalue 
of  the  property,  but  this  is  only  as  a  foundation  for  the  order  appoint- 
ing the  receiver.  If  in  point  of  fact  it  is  not  true,  the  finding  will 
not  conclude  the  parties  in  the  final  closing  up  of  the  suit.  The 
order  for  the  delivery  of  the  property  is  only  in  aid  of  the  foreclosure 
proceedings,  and  to  subject  the  income,  pending  the  suit,  to  the  pay- 
ment of  any  sum  that  may  in  the  end  be  found  to  be  due.  If  any- 
thing remains,  either  of  the  income  or  of  the  proceeds  of  the  sale 
after  the  mortgage  or  trust  debts  are  satisfied,  it  will  go  to  the  appel- 
S  lant,  notwithstanding  what  has  been  decreed.  There  is  no  order  as 
*m  Forgay  v.  Conrad,  6  Ho w.*  201;  Thomson  v.  Dean,  7  Wall.  346, 
and  other  cases  of  a  like  character,  adjudging  the  property  to  belong 
absolutely  to  the  appellee,  and  ordering  immediate  delivery  of  posses- 
sion. In  Forgay  v.  Conrad,  supra,  which  is  a  leading  case  on  this 
question,  it  was  expressly  said  by  Chief  Justice  Taney  (page  204) 
that  the  rule  did  not  extend  to  cases  where  property  was  directed  to 
be  delivered  to  a  receiver.  The  reason  is  that  the  possession  of  the 
receiver  is  that  of  the  court,  and  he  holds,  pending  the  suit,  for  the 
benefit  of  whomsoever  it  shall  in  the  end  be  found  to  concern.  Neither 
the  title  nor  the  rights  of  the  parties  are  changed  by  his  possession.  He 
acts  as  the  representative  of  the  court  in  keeping  the  property  so  that  it 
may  be  subjected  to  any  decree  that  shall  finally  be  rendered  against  it. 
It  follows  that  the  appeal  must  be  dismissed;  and  it  is  so  ordered. 
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(106  U.  S.  428) 

laBmHDEHT  BoHooL-DisT.  AoKLBT,  Habdot  Gouhtt,  Iowa,  v.  Hall. 

Pecember  18, 1882.) 

JOBIHDXOTION— DmOfiBAL— AFFXBlCAirca. 

A  failure  to  annex  to  or  return  with  a  writ  of  error  an  assignment  of  errors,  at  re- 
quired bj  section  997  of  tlie  Revised  Statutes,  is  no  ground  for  disfnissal  for 
want  of  Jurisdiction. 

Motion  to  Dismiss,  with  which  is  united  a  motion  to  affirm. 

Oalusha  Parsona^  for  plaintiff  in  error* 

A.  T.  Britton  and  Walter  H.  Smith,  for  defendant  in  error.  S 

*  Waite,  C.  J.  These  motions  are  denied.  A  failure  to  annex  to  ox* 
return  with  a  writ  of  error  an  assignment  of  errors,  as  required  by 
section  997  of  the  Bevised  Statutes,  is  no  ground  for  dismissal  for 
want  of  jurisdiction.  If  an  assignment  is  filed  in  accordance  with 
the  requirements  of  paragraph  4,  rule  21,  it  will  ordinarily  be 
enough. 

There  is  not  in  this  case  such  a  color  of  right  to  a  dismissal  as  to 
make  it  proper  for  us  to  consider  the  motion  to  affirm.  Whitney  v. 
Cook,  99  U.  S.  607. 


<108  U.  8.  17) 

Maybb  and  others  v.  Wajjou 

(December  18, 1882.) 

Affeal—Praoticb— Motion  to  DisiaBa. 

Where,  under  the  circumstances  of  the  case,  it  may  be  that  an  appeal  was  w^l 
taken,  the  court  maj  postpone  the  consideration  of  the  motion  to  dismiss  untU 
the  hearing  on  the  merits. 

Motion  to  Dismiss. 

C.  W.  Homor,  for  appellants. 

P.  PhUlipa  and  W.  H.  PhUlipe,  for  appellee. 

Waite,  G.  J.  This  is  a  cross-appeal,  and  the  record  has  not  been 
printed.  As  the  case  is  here  on  the  original  appeal  by  the  present 
appellee,  we  are  not  inclined  to  grant  this  motion  in  the  absence  of 
the  printed  record.  It  appears  from  the  motion  papers  that  the  present 
appellant  pleaded  prescription,  and  we  infer  that  this  plea  was  not 
sustained.  By  his  other  defenses  he  defeated  the  claim  in  part.  To 
v.l— 27 
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review  fhe  decree,  so  far  as  it  is  affeoted  by  these  defenses,  the  pres- 
ent appellee  appealed.  If,  on  that  appeid,  these  defenses  are  over- 
rnled,  it  may  be  important  to  the  present  appellant  to  insist  on  his 
defense  of  prescription  against  a  claim  that  will  then  amount  to  more 
than  $5,000.  Had  not  the  other  side  appealed,  the  present  appel- 
lant could  not,  because  the  decree  against  him  is  less  than  $5,000. 
Under  these  circumstances  it  may  be  that  this  appeal  was  well  taken. 
Without,  however,  deciding  that  question,  we  postpone  the  further 
consideration  of  the  motion  until  the  hearing  on  the  merits. 


(106  n.  8.  646) 

PiXBOS  and  others  v.  Indsbth. 

(Januaiy  8, 1883.) 

OoMUBOiAL  Law— FoBBiair  Bill  or  Ezghanob— Notabul  8bax/— Judicux. 
KoncB— Tdcelt  Pasbbntation— Law  of  Plagb— Proof  of  Fobeiov 

LAWft— LlABILTTT  OF  DbAWKRS  TO  PaTXE. 

The  certificate  of  the  protest  of  a  bill  of  exchange  bj  a  notary  in  a  foreign  country 
ia  aofflcientlj  authenticated  by  the  seal  of  such  notaiy  impressed  directly  on 
the  paper  by  a  die  with  which  ink  was  used. 

The  court  will  take  Judicial  notice  of  the  seals  of  notaries  public,  for  they  are 
officers  recognized  by  the  commercial  law  of  the  world,  and  will  recognize  the 
seal  to  the  document  in  question  as  that  of  the  notary,  and  as  such  authenti- 
cating the  certificate  of  protest  and  entitling  it  to  full  faith  and  credit. 

On  the  question  of  timely  presentation,  the  law  of  the  place  where  a  foreign  bill 
of  exchange  is  payable,  governs,  and  not  the  law  of  the  place  where  it  is 
drawn.  In  such  cases  the  drawer  is  deemed  to  act  with  reference  to  the  law 
of  that  country,  and  to  accept  such  conditions  as  it  provides  with  respect  to 
the  presentment  of  the  bill  for  acceptance  and  payment. 

Whatever  is  required  by  law  to  be  done  at  the  place  upon  which  a  bill  is  drawn  to 
constitute  a  sufficient  presentation,  either  in  time  or  manner,  must  be  done  ac- 
cording to  that  law,  and  whatever  time  is  permitted  within  which  present- 
ment may  be  made  by  that  law,  the  holder  may  take  without  losing  his  rights 
npon  the  drawer,  in  case  the  bill  is  not  paid.  Bo,  also,  if  the  bill  be  dishonored, 
the  protest  by  the  notary  must  be  made  according  to  the  laws  of  the  place  of 
payment. 

The  general  rule  as  to  the  proof  of  foreign  laws  is  that  the  statute  law  must  be 
proved  by  a  copy  properly  authenticated;  and  that  the  unwritten  law  must  be 
proved  by  the  testimony  of  experts,  that  is  by  those  acquainted  with  the  law ; 
but  this  rule  may  be  varied  by  statute  of  a  state  by  leaving  it  to  the  discretion 
of  the  court  to  require  the  production  of  a  copy  of  the  written  law  when  the 
fact  appears  that  the  law  in  question  is  in  writing. 

Kegligence  of  the  payee  in  not  presenting  the  bill  for  payment  will  not  ailect  his 
legal  rights  if  in  point  of  fact  the  bill  was  presented  within  the  time  allowed  by 
the  laws  of  the  place  of  payment. 
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Where  the  drawen  had  no  fanda  with  the  bank  drawn  npon,  at  anj  time,  and  th^ 
relied  for  its  payment  on  the  advices  of  third  parties,  and  there  is  no  eridenoe 
that  such  advices  were  ever  sent,  not  that  the  bank  ever  set  apart  anj  portion 
of  the  funds  of  such  parties  alleged  to  have  so  advised,  and  it  does  not  appear 
that  the  bank  drawn  against  had  ever  given  the  drawers  credit,  there  is  noth- 
ing which  relieves  them  from  liabilitj  to  the  pajee. 

In  Error  to  the  Circait  Court  of  the  United  States  for  the  District 
of  Minnesota. 

This  is  an  action  by  the  plaintiff  in  the  court  below,  Ole  A.  Indseth, 
against  the  defendants,  composing  the  firm  of  Pierce,  Simmons  &  Co., 
on  a  foreign  bill  of  exchange,  payable  at  sight  to  his  order,  drawn  by 
them  at  Bed  Wing,  in  Minnesota,  on  the  Ghristiania  Bank,  in  Norway, 
which  is  as  follows : 

^Exchange  15,441  50-100  kroner^  per  stamp  2e. 
''PiERCB,  Sdimons  a  Ck).,  Bankers, 

Red  Wimg,  Minnesota,  February  1,  1877. 
''At  sight  of  this  original  of  exchange  (duplicate  unpaid)  pay  to  the  order  of 
O*  A.  Indseth  15,441 50-100  kroner,  value  received,  and  charge  same  to  account 
of  Sk.  P.  L  &  Ck).,  Chicago,  as  per  advice  from  them. 

^'PiEROB,  Simmons  A  Co. 
••To  ChriHiania  Bank  qfKredU  Kasse,  ChrUtiania,  Norway/* 

The  value  of  these  kroners  in  onr  money  was  (4,469.35. 

Indseth  resided  at  the  time  near  Eidsvold,  in  Norway,  and  the  bill 
was  purchased  by  his  agent  in  Minnesota,  who  forwarded  it  to  him. 
He  received  it  February  27,  1877,  and  retained  it  in  his  possession 
until  April  12th  following,  when  he  presented  it  to  the  bank  for  pay- 
ment, which  was  refused.  He  then  caused  the  bill  to  be  protested^ 
by  a  notary  of  Norway  formon-payment.  The  drawers  were  notified* 
of  its  non-payment  by  letter  from  the  plaintiff,  which  they  received 
at  Bed  Wing  as  early  as  May  15,  1877,  and  also  by  the  original 
certificate  of  protest  of  the  notary,  which,  with  a  translation,  was  at 
that  time  shown  to  one  of  them  by  the  agent  of  the  plaintiff,  to  whom 
the  document  was  sent  for  that  purpose. 

It  appears  from  the  findings  of  the  court  below  that  the  drawers  had 
no  money  to  their  credit  with  the  Ghristiania  bank  when  the  bill  was 
drawn,  but  depended  for  its  acceptance  and  payment  npon  advices  to 
the  bank  by  Skow,  Peterson,  Isberg  &  Co.,  bankers,  at  Chicago. 
That  firm  failed  and  made  an  assignment  on  the  twenty-first  of 
March,  1877.  It  had,  however,  from  February  28th  to  that  date, 
inclusive,  to  its  credit  with  the  bank,  money  sufficient  to  pay  the  bill, 
but  no  portion  of  it  had  been  set  apart  for  that  purpose,  and  it  has 
been  since  paid  to  the  assignee  of  the  firm.    On  the  fifteenth  of  Feb* 
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raary,  1877»  the  drawers  wrote  to  the  payee  a  letter  stating  that^ 
fearing  their  draft  might  not  be  paid,  they  had  caused  a  cable  dis- 
patch to  be  sent  to  Ghristiania  directing  payment,  bat  there  was  no 
evidence  that  the  bank  received  snch  a  dispatch,  if  sent,  or  gave  them 
any  credit  on  it. 

Eidsvold,  at  or  near  which  the  plaintiff  resided,  is  distant  about 
60  miles  from  Ghristiania,  the  place  where  the  bank  was  situated,  and 
between  them  there  was  daily  communication  by  mail  and  by  rail- 
way. 

In  proof  of  the  presentment  of  the  bill  to  the  bank  and  the  latter's 
refusal  to  pay  the  same,  a  copy  of  the  notary's  certificate  of  protest 
was  given  in  evidence  by  the  plaintiff,  the  defendants  having  stipu- 
lated for  the  admission  of  a  copy  with  the  like  effect  as  the  original, 
which  was  needed  elsewhere.  Sabsequently  the  defendants  them- 
selves produced  the  original  for  the  purpose  of  showing  its  character, 
insisting,  at  the  time,  that  it  had  no  authenticity  as  the  act  of  the 
notary,  and  was  not,  therefore,  competent  evidence  of  the  presenta- 
tion and  non-payment  of  the  biQ.  To  meet  the  objection  of  unneces- 
sary delay  in  presenting  the  bill  the  plaintiff  gave  in  evidence,  against 
the  objection  of  the  defendants,  the  deposition  of  a  lawyer  of  Norway 
»as  to  the  law  of  that  country  respecting  the  presentation  of  bills  of 
!?  exchange  for  payment.  Exception  was  taken  to  the  ruling  of  the  court 
in  its  admission.  It  appeared,  from  the  deposition,  that  by  the  law 
of  Norway,  the  holder  of  a  foreign  bill  of  exchange,  payable  at  sight, 
is  allowed  a  year  after  its  date  within  which  to  present  it  to  the 
drawee  for  payment ;  and  that  the  drawer  is  not  relieved  from  liabil- 
ity, if  the  presentation  be  not  made  within  the  year,  unless  he  can 
prove  that  owing  to  the  delay  he  has  suffered  a  loss  in  his  accounts 
with  the  drawee.  Evidence  was  offered  by  the  defendants  to  show 
that  the  plaintiff,  himself,  had  admitted  his  negligence  in  presenting 
the  bill,  but  on  objection  of  counsel  it  was  excluded,  to  which  ruling 
an  exception  was  taken.  The  court  found  in  favor  of  the  plaintiff 
for  the  full  amount  of  the  bill,  and  judgment  having  been  entered  on 
the  finding,  the  case  was  brought  to  this  court  for  review. 

Chas.  E.  Flandrau,  for  plaintiffs  in  error. 

E.  C.  Palmer^  for  defendant  in  error. 

Field,  J.  The  certificate  of  the  protest  of  the  bill  of  exchange  by  the 
notary  in  Norway  was  properly  received  in  evidence.  It  is  in  due  form, 
and  bears  what  purports  to  be  the  seal  of  the  notary.  The  seal,  it  is 
true,  is  impressed  directly  on  the  paper  by  a  die  with  which  ink  was 
ased.    This  is  evident  from  inspection  of  the  original^  which  has  been 
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transmitted  to  ns  from  the  court  below  for  onr  personal  examination. 
The  use  of  wax,  or  some  other  adhesive  snbstanoe  upon  which  the 
seal  of  a  public  officer  may  be  impressed,  has  long  since  ceased  to  be 
regarded  as  important.  It  is  enough,  in  the  absence  of  positive 
law  prescribing  otherwise,  that  the  impress  of  the  seal  is  made  upon 
the  paper  itself  in  such  a  manner  as  to  be  readily  identified  upon 
inspection. 

The  language  used  in  PiUow  v.  Roberts,  reported  in  IS  How.  472  as 
the  sufficiency  of  a  seal  of  a  court  impressed  upon  paper  instead  of 
wax  or  a  wafer,  is  applicable  here.  Said  the  court,  speaking  by  Mr. 
Justice  Gbier  : 

••Formerly  wax  was  the  most  convenient  and  the  only  material  used  to  re-? 
ceive  and  retain  the  impression  of  a  seal.  Hence  it  was  said :  8igiUum*88t  certff 
impresaa;  quia  cerc^  sine  impressions  non  est  sigillum.  But  this  is  not  an 
allegation  that  an  impression  without  wax  is  not  a  seal,  and  for  this  reason 
courts  have  held  that  an  impression  made  on  wafers  or  other  adhesive  sub- 
stances capable  of  receiving  an  impression,  will  come  within  the  definition 
of  *oera  impressa*  If,  then,  wax  be  construed  to  be  merely  a  general  term, 
including  within  it  any  substance  capable  of  receiving  and  retaining  the  im- 
pression of  a  seal,  we  cannot  perceive  why  paper,  if  it  have  that  capacity, 
should  not  as  well  be  included  in  the  category.  The  simple  and  powerful 
machine,  now  used  to  impress  public  seals,  does  not  require  any  soft  or  ad- 
hesive substance  to  receive  or  retain  their  impression.  The  impression  made 
by  such  a  power  on  paper  is  as  well  defined,  as  durable,  and  less  likely  to  be 
destroyed  or  defaced  by  vermin,  accident,  or  intention  than  that  made  on  wax. 
It  is  the  seal  which  authenticates,  and  not  the  substance  on  which  it  is  im- 
pressed ;  and  where  the  court  can  recognize  its  identity,  they  should  not  be 
called  upon  to  analyze  the  material  which  exhibits  it.'* 

Here  there  is  no  difficulty  in  identifying  the  seal.  The  impression, 
which  is  circular  in  form,  has  within  its  rim  the  words,  "Notarial 
Seal,  Ghristiania."  Besides,  the  court  will  take  judicial  notice  of  the 
seals  of  notaries  public,  for  they  are  officers  recognized  by  the  com- 
mercial  law  of  the  world.  We  thus  recognize  the  seal  to  the  docu- 
ment in  question  as  that  of  the  notary  in  Norway,  and  as  such  au- 
thenticating the  certificate  of  protest  and  entitling  it  to  full  faith  and 
credit.  Greenl.  Ev.  §  5;  Story,  Bills,  §  277;  Townsley  v.  Sumrall,  2 
Pet.  179;  Chanoine  v.  Fowler,  8  Wend.  173;  Carter  v.  Burley,  9  N. 
H.  659,  568;  Holliday  v.  McDougal,  20  Wend.  81.  The  certificate 
being  admitted,  proved  the  presentation  of  the  bill  to  the  bank  on  the 
twelfth  of  April,  1870,  and  its  non-payment.  That  this  presentation 
was  made  within  the  period  allowed  by  the  law  of  Norway  appears 
from  the  deposition  of  a  lawyer  of  that  country,  taken  under  a  com- 
mission from  the  court.     That  law  allowed  a  year  after  the  issue  of 
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the  bill  for  its  presentation;  and  on  the  question  of  timely  presenta- 

gtion  the  law  of  the  place  where  a  foreign  bill  of  exchange  is  payable 
«  governs,  and  not  the  law  of  the  place  where  it  is  drawn.  In  giving  a 
bill  upon  a  person  in  a  foreign  country,  the  drawer  is  deemed  to  act 
with  reference  to  the  law  of  that  country,  and  to  accept  such  condi- 
tions as  it  provides  with  respect  to  the  presentment  of  the  bill  for  ac- 
ceptance and  payment.  Thus,  where  days  of  grace  on  bills  are  dif- 
ferent in  the  two  countries,  the  rule  of  the  place  of  payment  must  be 
followed.  In  England  and  the  United  States  three  days  of  grace  are 
usually  allowed ;  in  France  there  are  none,  and  in  some  places  the 
number  of  days  varies  from  three  to  thirty.  Whatever  is  required  by 
law  to  be  done  at  the  place  upon  which  the  bill  is  drawn,  to  consti- 
tute a  sufficient  presentment  either  in  time  or  manner,  must  be  done 
according  to  that  law;  and  whatever  time  is  permitted  within  which 
the  presentment  may  be  made  by  that  law,  the  holder  may  take 
without  losing  his  rights  upon  the  drawer,  in  case  the  bill  is  not  paid. 
So,  also,  if  the  bill  be  dishonored,  the  protest  by  the  notary  must  be 
made  according  to  the  laws  of  the  place.  It  sometimes  happens  that 
the  several  parties  to  a  bill,  as  drawers  or  indorsers,  reside  in  dif- 
ferent countries,  and  much  embarrassment  might  arise  in  such  cases 
if  the  protest  was  required  to  conform  to  the  laws  of  each  of  the  coun- 
tries. One  protest  is  sufficient,  and  that  must  be  in  accordance  with 
the  laws  of  the  place  where  the  bill  is  payable. 

In  this  case,  the  bill  having  been  protested,  the  drawers  were  notified 
of  its  dishonor  by  letter  from  the  payee,  received  by  them  on  the  fif- 
teenth of  May  following,  and  also  by  personal  delivery  at  about  the 
same  time  of  the  original  certificate  of  the  protest,  with  a  translation 
of  it  into  English,  to  one  of  the  drawers  by  an  agent  of  the  payee, 
to  whom  they  were  transmitted  for  that  purpose.  No  question  is 
made  that  this  notice  was  not  sufficient  to  charge  the  drawers.  The 
testimony  of  the  lawyer  of  Norway  as  to  the  law  of  that  country  was 
admissible  under  the  statute  of  Minnesota,  which  provides  that  "the 
existence  and  the  tenor  or  effect  of  all  foreign  laws  may  be  proved 
as  facts  by  parol  evidence,  but  if  it  appears  that  the  law  in  question 
is  contained  in  a  written  statute  or  code,  the  court  may,  in  its  dis- 
j^cretion,  reject  any  evidence  of  such  law  that  is  not  accompanied  by 
•  a  copy  thereof. "*  *The  general  rule  as  to  the  proof  of  foreign  laws  is 
that  the  law  which  is  written,  that  is,  statute  law,  must  be  proved  by 
a  copy  properly  authenticated;  and  that  the  unwritten  law  must  be 
proved  by  the  testimony  of  experts,  that  is,  by  those  acquainted  with 
the  law.     Enni$  v.  Smith,  14  How.  426.    But  this  rule  may  be  varied 
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by  statute,  and  that  of  Minnesota  leaves  it  to  the  discretion  of  the 
jadge  to  require  the  production  of  a  copy  of  the  written  law  when  the 
fact  appears  that  the  law  in  question  is  in  writing.  The  discretion 
of  the  judge  here  was  not  improperly  exercised,  even  if  in  such.case 
his  action  would  be  the  subject  of  review,  as  contended  by  counsel. 

The  admission  of  the  payee  that  he  had  been  negligent  in  present* 
ing  the  bill  was  properly  excluded.  His  negligence  in  that  respect 
could  not  have  affected  his  legal  rights,  if  in  point  of  fact  the  bill 
was  presented  within  the  time  allowed  by  the  laws  of  Norway. 

We  have  thus  far  assumed  that  the  drawers  were  entitled  to  notice 
of  the  presentation  and  non-payment  of  the  bill.  But  it  may  be 
doubted  whether  such  was  the  fact.  They  had  no  funds  with  the 
bank  in  Norway  when  the  bill  was  drawn  or  at  any  other  time,  and 
they  relied  for  its  payment  upon  the  advices  of  third  parties.  Al- 
though such  third  parties  had  funds  at  the  bank  after  the  bill  had 
been  received  by  the  payee  in  Norway,  there  is  no  evidence  that  they 
ever  advised  the  bank  to  pay  the  bill  out  of  such  funds.  It  is  found 
by  the  court  that  the  bank  never  set  apart  any  portion  of  them  to 
meet  the  bill.  The  cable  dispatch  of  the  drawers,  of  which  the  letter 
of  February  15th  speaks,  if  it  ever  reached  the  bank,  does  not  appear 
to  have  induced  it  to  give  them  any  credit.  In  the  most  favorable 
view,  therefore,  which  could  be  taken  of  the  position  of  the  drawers, 
we  see  nothing  which  relieves  them  from  liability. 

The  judgment  is,  therefore,  affirmed. 


(106  U.  S.  466) 

MoBRiLL,  Collector,  etc.,  r.  Jonbs. 
(January  8, 1883.) 

OVWtOUB  DXJTIEB— FbBB    LiBT— REGULATIONS  OF  SbCBBTABT  OF  TrKASUBT— Rx* 

VIEW  ON  Writ  of  Ebbob. 

Under  the  revenue  law,  (Rev.  St.  f  2505,)  which  provides  that  «  all  animals  alive, 
specially  imported  for  breeding  purposes  from  beyond  the  seas,  shall  be  admit- 
ted free  [of  duty]  upon  proof  thereof  satisfactory  to  the  secretary  of  the  treas- 
ury, and  under  such  regulations  as  he  may  prescribe,"  the  secretary  of  the 
treasury  cannot,  by  regulations,  confine  the  operation  of  the  statute  to  animals 
of  '*  superior  stock,"  nor  put  into  the  body  of  the  statute  a  limitation  which 
congress  did  not  think  it  necessary  to  prescribe. 

The  examination  of  the  supreme  court  on  a  writ  of  error  is  confined  to  such  excep- 
tions as  were  taken  to  the  rulings  actually  made  on  the  trial  and  incorporated 
in  some  form  into  the  record,  an  *<  authenticated  transcript "  of  which  is  re* 
turned  with  the  writ  of  error. 
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In  Error  to  the  Circnit  Court  of  the  United  States  for  the  District 
of  Maine. 

Asst.  Atty.  Oen.  Maury ^  for  plaintiff  in  error. 

Chas.  P.  Mattocks,  for  defendant  in  error. 

Waite,  C.  J.  Section  2505  of  the'  Revised  Statutes  provides, 
among  other  things,  that  ''animals,  alive,  specially  imported  for 
breeding  purposes  from  beyond  the  seas,  shall  be  admitted  free  [of 
duty]  upon  proof  thereof  satisfactory  to  the  secretary  of  the  treasury, 
and  under  such  regulations  as  he  may  prescribe.''  Article  383  of  the 
treasury  customs  regulations  provides  that  before  a  collector  admits 
such  animals  free  be  must,  among  other  things,  ''be  satisfied  that  the 
animals  are  of  superior  stock,  adapted  to  improving  the  breed  in  the 
United  States."  Jones,  the  defendant  in  error,  imported  certain  ani- 
mals, which  were  entered  at  the  port  of  Portland,  Maine,  and  claimed 
that  they  should  be  admitted  free,  as  they  were  "specially  imported 
for  breeding  purposes. "  The  collector,  though  the  importation  was  for 
breeding  purposes,  demanded  the  dutiesbecause  he  was  not  satisfied  the 
animals  were  of  "superior  stock."  The  duties  were  accordingly  paid 
under  protest  and  this  suit  was  brought  to  recover  back  the  amount 
so  paid.  On  the  trial  the  court  instructed  the  jury  ''that,  under  the 
statute,  animals,  whether  of  superior  or  mferior  stock,  if  in  fact  imported 
speciaUy  for  breeding  purposes,  are  entitled  to  be  admitted  free  of 
duty/'  and  "that  the  law  does  not  give  to  the  secretary  of  the  treasury 
power  to  prescribe  in  the  regulations  what  classes  of  animals  im- 
ported for  breeding  purposes  shall  be  admitted  free  of  duty."  To 
this  instruction  an  exception  was  taken.  The  jury  returned  a  ver- 
dict against  the  collector,  upon  which  judgment  was  rendered.  To 
reverse  that  judgment  this  writ  of  error  was  brought.  The  only  error 
9  assigned  on  the  exceptions  actually  taken  at  the  trial  relates  to  the 
•  instruction  as  to  the  effect  of  the  treasury  regulation.  *  The  secretary 
of  the  treasury  cannot  by  his  regulations  alter  or  amend  a  revenue 
law.  All  he  can  do  is  to  regulate  the  mode  of  proceeding  to  carry 
into  effect  what  congress  has  enacted.  In  the  present  case  we  are 
entirely  satisfied  the  regulation  acted  upon  by  the  collector  was  in 
excess  of  the  power  of  the  secretary.  The  statute  clearly  includes 
animals  of  all  classes.  The  regulations  seek  to  confine  its  operation 
to  animals  of  "superior  stock."  This  is  manifestly  an  attempt  to 
put  into  the  body  of  the  statute  a  limitation  which  congress  did  not 
think  it  necessary  to  prescribe.  Congress  was  willing  to  admit  duty 
free  all  animals  specially  imported  for  breeding  purposes.  The  sec- 
retary thought  this  pri^ege  should  be  confined  to  such  animals  as 
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were  adapted  to  the  improvement  of  breeds  already  in  the  United 
States.  In  our  opinion,  the  object  of  the  secretary  could  only  be  ac- 
complished by  an  amendment  of  the  law.  That  is  not  the  office  of  a 
treasury  regulation. 

It  has  been  argued  here  that  as  it  appears  from  the  testimony, 
which  has  been  incorporated  into  the  bill  of  exceptions,  that  the  im« 
portation  in  this  case  was  from  Prince  Edward's  island,  it  was  not 
from  "beyond  the  seas,"  and  therefore  that  the  judgment  below  waa 
right.  It  is  a  sufficient  answer  to  this  objection  that  no  such  point 
was  made  below.  The  court  was  not  asked  to  rule  on  any  such  ques- 
tion. Our  examination  is  confined  to  such  exceptions  as  were  taken 
to  the  rulings  actually  made  on  the  trial  and  incorporated  in  some 
form  into  the  record,  "an  authenticated  transcript"  of  which  is  re* 
tamed  with  our  writ  of  error. 

The  judgment  of  the  circuit  court  is  affirmed. 


(107  U.  a.  102) 

MiomaAK  Cent.  B.  Co.  v.  Mtbios,  for  the  nse,  etc. 
(January  8, 1888.) 

OABBimtS—OOIIIIKOTlJIO  LlSBB  OF  RaILBOAD— LlABnJTT  UKDEB  SPBCIAI.  AOREB* 

MXNT— CaRRIAGB  OF  LlTB  STOCK— RbCBIFT,  Ck>NBTRnOTIOB  OF— 

PBOYnHGB  OF  JURT— OOMMON-LA^T  lilABILITT— 

Contract  of  Cabriaqb. 

Hm  general  doctrine  m  to  transportation  by  connecting  lines  of  railroad  is  that 
each  road,  confining  itself  to  its  common-law  liability,  is  only  bound,  in  the  ab- 
sence of  a  special  contract,  to  safely  carry  over  its  own  route  and  to  safely  de- 
liver to  the  next  connecting  carrier ;  but  that  any  one  of  the  companies  may 
agree  that  over  the  whole  route  its  liability  shall  extend,  and  such  agreement 
will  not  be  inferred  from  doubtful  expressions  or  loose  language,  but  only  from 
clear  and  satisfactory  evidence. 

Although  a  railroad  company  is  not  a  common  carrier  of  live  animals  in  the  same 
sense  that  it  is  a  carrier  of  goods,  yet  when  it  undertakes  generally  to  carry  suci 
freight,  it  assumes,  under  similar  conditions,  the  same  obligations,  so  far  as  the 
route  is  concerned  over  which  the  freight  is  to  be  carried. 

Where  the  court  below  ruled  that  the  receipt  given  by  a  railroad  company  for  goods 
shipped  on  its  line,  construed  in  the  light  of  the  circumstances  under  which  it 
was  given,  constituted  a  through  contract,  and  that  the  company  thereby  as- 
sumed the  responsibility  of  transporting  the  cattle  over  the  whole  route  on  the 
connecting  lines,  and  did  not  submit  the  receipt  with  evidence  of  the  attend- 
ant circumstances  to  the  jury  to  determine  whether  such  through  contract  was 
made,  held^  error. 
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The  common-law  liability  of  a  carrier  is  not  enlarged  by  the  fact  that  a  notice  of 
the  charges  for  through  transportation  was  posted  in  the  station-house  of  the 
company  at  the  place  of  shipment,  nor  was  the  liability  of  the  company 
affected  by  the  fact  that  the  notice  on  the  margin  of  the  receipt  stated  that  the 
ticket  given  might  be  **  exchanged  for  a  through  bill  of  lading,"  and  it  was 
error  in  the  court  below  to  charge  that  the  defendant  company  agreed  to  trans- 
fer the  cattle  to  the  place  of  ultimate  delivery,  and  there  safely  deliver  them. 

What  constitutes  a  contract  of  carriage  is  a  matter  of  general  law,  and  not  a  ques- 
tion of  local  law,  upon  which  the  decisions  of  a  state  court  must  control,  and 

I       Auch  decisions  are  not  binding  on  this  court. 

In  Error  to  the  Girouit  Court  of  the  United  States  for  the  Northern 
District  of  Illinois* 

This  is  an  action  for  breach  of  two  alleged  contracts  of  the  Mich- 
igan Central  BaUroad  Company  with  the  plaintiff,  Paris  Myrick,  each 
to  carry  for  him  202  head  of  cattle  from  Chicago  to  Philadelphia,  and 
there  deliver  them  to  his  order.    It  arises  out  of  these  facts : 

Myrick  was  in  1877  engaged,  at  Chicago,  in  the  business  of  buying  cattle, 
sometimes  on  his  own  account  and  sometimes  for  others,  and  forwarding  them 
by  railway  to  Philadelphia.  The  company  is  a  corporation  created  by  the 
state  of  Michigan,  and  its  line  extends  from  Chicago  to  Detroit,  where  it  con« 
nects  with  the  Great  Western  Railroad,  which,  by  its  connections,  leads  to 
Philadelphia.  In  November,  1877,  Myrick  purchased  two  lots  of  cattle^  each 
S  consisting  of  202  head,  and  shipped  them  over  the  road  of  the  company.  One 
•  of  the  purchaserand  shipments  was  made  on  the  seventh  and  the  other  on  the 
fourteenth  of  the  month.  It  will  suffice  to  give  the  particulars  of  the  first  of 
these  transactions,  as  they  were  identical  in  all  respects,  except  in  the  amount 
of  the  draft  negotiated  and  the  weight  of  the  cattle.  On  the  shipment  of  the 
cattle  Myrick  took  from  the  company  a  receipt,  as  follows: 

^Michigan  Central  Bailboad  Company, 

•«  Chicago  Station,  November  7, 1877. 
<«Beceived  from  Paris  Myrick,  in  apparent  good  order,  consigned  order  Paris 
Myrick,  (notify  J.  and  W.  Blaker,  Philadelphia,  Pa.:) 


Articles. 


Two  hundred  and  two  (202)  cattle 


Weight  or 
measure. 


240,000 


•* Advance  charges,  $12.  Marked  and  described  as  above  (contents  and 
value  otherwise  unknown)  for  transportation  by  the  Michigan  Central  Rail- 
road Company  to  the  warehouse  at • 

*•  Wm.  Qeagan,  Agent." 

On  the  margin  of  the  receipt  was  the  following: 

»  This  company  will  not  hold  itself  responsible  for  the  accuracy  of  these 
weights  as  between  buyer  and  seller,  the  approximate  weight  having  been 
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Moertained  by  track-scales,  which  is  sufficiently  accurate  for  freighting  pur<- 
poses,  bat  may  not  be  strictly  correct  as  between  buyer  and  seller.  This 
receipt  can  be  exdianged  for  a  through  bill  of  lading. 

"  NoTiCB.— See  rules  of  transportation  on  the  back  hereof.  Use  separate 
receipts  for  each  consignment.'' 

On  the  back  of  the  receipt  the  rules  were  printed,  one  of  which*  the  eleT-- 
enth,  was  as  follows: 

''  Goods  or  property  consigned  to  any  place  off  the  company's  line  of  roadr 
or  to  any  point  or  place  beyond  the  termini^  will  be  sent  forward  by  a  carrier 
or  freightman,  when  there  are  such,  in  the  usual  manner,  the  company  acting,, 
for  the  purpose  of  delivery  to  such  carrier,  as  the  agent  of  the  consignor  or^ 
consignee,  and  not  as  carrier.    The  company  will  not  be  liable  or  responsibleo 
for  any*ioss,  damage,  or  injury  to  the  property  after  the  same  shall  have  been* 
sent  from  any  warehouse  or  station  of  the  company." 

On  the  day  this  receipt  was  obtained,  Myrick  drew  and  delivered  to  the 
Commercial  National  Bank,  at  Chicago,  a  draft,  of  which  the  following  is  a 
copy; 

•••12,287.57.  Chicago,  November  7, 1877. 

•«  Pay  to  the  order  of  Geo.  L.  Otis,  cashier,  twelve  thousand  two  hundred 
and  eighty-seven  57-100  dollars,  value  received,  and  charge  the  same  to  ac- 
count of  Paris  Mtbiok. 

•To  /.  and  W.  Blaker^  Newtoum,  Pa.*' 

As  security  for  its  payment  Myrick  indorsed  the  receipt  obtained  from  the 
railroad  company  and  delivered  it,  with  the  draft,  to  the  bank,  which  there- 
upon gave  him  the  money  for  it.  ThB  cattle  were  carried  on  the  road  of  the 
Michigan  Central  to  Detroit,  and  thence  over  the  road  of  the  Great  Western 
Ballroad  Company  to  Buffalo,  and  thence  over  the  roads  of  other  companies 
to  Philadelphia,  the  last  of  which  was  the  road  of  the  North  Pennsylvania 
Railroad  Company.  They  arrived  in  Philadelphia  in  about  four  days  after 
their  shipment,  where,  according  to  the  uniform  custom  in  the  course  of  busi- 
ness  of  the  railroad  company,  they  were  turned  over  to  the  drove-yard  com* 
pany,  which  was  formed  for  the  purpose  of  receiving  cattle  arriving  there, 
taking  care  of  them,  and  delivering  them  to  their  owners  or  consignees.  This 
company  notified  the  Blakers  of  the  arrival  of  the  cattle,  and  delivered  them 
to  those  parties  without  the  production  of  the  carrier's  receipt  transferred  by 
Myrick  to  the  Commercial  National  Bank.  The  Blakers  paid  the  expense  of 
the  transportation,  took  possession  of  the  cattle,  sold  them,  and  appropriated 
the  proceeds.  The  lot  shipped  on  the  fourteenth  of  November  were  delivered 
in  like  manner  to  the  Blakers  by  the  drove-yard  company  without  the  pro* 
duction  of  the  carrier's  receipt,  given  to  the  bank,  and  were  in  like  manner 
disposed  of.  Soon  afterwards  the  Blakers  failed,  and  the  two  drafts  on  them,, 
one  made  upon  the  shipment  of  November  7th  and  the  other  on  the  shipment 
of  November  14th,  were  not  paid.  Hence  the  present  action  for  the  value  of  the 
cattle  thus  lost  to  the  bank,  Myrick  suing  for  its  use.  i^ 

It  appeared  on  the  trial  that  Myrick  had  made  previoumbipments* 
of  cattle  from  Chicago  to  Philadelphia,  and  taken  similar  receipts  frcMA 
the  Michigan  Central  Railroad  Company;  that  the  cattle  shipped  had 
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always  been  delivered  by  the  Pennsylvania  Company,  at  PhfladeU 
phia,  to  the  drove-yard  company  there,  and  by  that  company  de- 
livered to  the  Blakers  without  the  production  of  the  carrier's  receipt 
or  any  bill  of  lading;  that  the  Blakers  were  dealers  in  cattle,  and  had 
particular  pens  in  the  yards  assigned  to  them;  that  the  cattle  of  the 
shipments  of  November  7th  and  November  14th  were,  on  their  ar- 
rival, placed  by  the  superintendent  of  the  drove-yards  in  those  pens 
and  were  sold  by  the  Blakers  on  the  following  day,  and  that  the  car- 
rier's receipt  was  not  called  for  either  by  the  railroad  or  the  stock- 
yard company.  It  also  appeared  on  the  trial  that  Myrick  bought  the 
cattle  for  the  Blakers,  and  that  a  person  employed  by  them  accom- 
panied the  cattle  from  Chicago  until  their  delivery  at  the  drove-yard 
at  Philadelphia;  that  the  through  rate  from  Chicago  to  Philadelphia 
on  the  cattle  was  58  cents  per  hundred;  that  notice  of  this  rate  was 
posted  in  the  station  of  the  defendant  company  at  Chicago,  and  that 
it  was  not  the  custom  of  the  railroad  company  at  Philadelphia  to  look 
to  the  consignee  for  freight,  but  collected  it  from  the  drove-yard 
company.  The  court  was  requested  to  give  to  the  jury  various  in- 
structions, one  of  which,  though  presented  under  many  forms, 
amounts  substantially  to  this:  That  as  the  road  of  the  Michigan 
Central  Bailroad  Company  terminates  at  Detroit,  the  company  was 
not  bound,  in  the  absence  of  special  contract,  to  transport  the  cattle 
beyond  such  termination,  and  that  the  receipt  of  freight  for  a  point 
beyond  and  an  agreement  for  a  through  fare  did  not  of  themselves 
establish  such  a  contract.  The  court  refused  to  give  this  instruction, 
or  any  embodying  the  principle  which  it  expresses.  On  the  contrary, 
it  instructed  the  jury  that  the  receipt,  termed  ''bill  of  lading, "*  under 
the  circumstances  in  which  it  was  made,  was  a  through  contract, 
whereby  the  defendant  agreed  to  transport  the  cattle  named  in  it 
from  Chicago  to  Philadelphia,  and  there  deliver  them  to  the  order  of 
Paris  Myrick,  and  to  notify  the  Blakers  of  their  arrival ;  that  this  was 
gthe  undertaking  on  the  part  of  the  defendant  company  with  the  plain- 
•  tiff  Myrick,  and  with  any*assignee  or  holder  of  the  contract.  The 
facts  attending  the  transaction  not  being  disputed,  there  could  be  only 
one  result  from  this  instruction — a  recovery  by  the  plaintiff.  From 
the  judgment  entered  thereon  the  case  is  brought  to  this  court  for  re- 
view. 

Oeo.  F.  Edmunds  and  A.  L.  Oabom,  for  plaintiff  in  error. 
W.  C.  Lamed  and  John  N.  Jewett,  for  defendant  in  error. 
Field,  J.     The  principal  question  presented  by  the  instruction  re- 
quested by  the  defendant  has  been  elaborately  considered  and  ad- 
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judged  by  this  ooort.    It  is  only  necessary,  therefore,  to  state  the  con- 
clusion reached. 

A  railroad  company  is  a  carrier  of  goods  for  the  public,  and  as 
fluch  is  bound  to  carry  safely  whatever  goods  are  intrusted  to  it  for 
transportation,  within  the  course  of  its  business,  to  the  end  of  its 
route,  and  there  deposit  them  in  a  suitable  place  for  their  owners  or 
consignees.  If  the  road  of  the  company  connects  with  other  roads, 
and  goods  are  received  for  transportation  beyond  the  termination  of 
its  own  line,  there  is  superadded  to  its  duty  as  a  common  carrier  that 
of  a  forwarder  by  the  connecting  line ;  that  is,  to  deliver  safely  the 
goods  to  such  line— the  next  carrier  on  the  route  beyond.  This  for- 
warding duty  arises  from  the  obligation  implied  in  taking  the  goods 
for  the  point  beyond  its  own  line.  The  common  law  imposes  no 
greater  duty  than  this.  If  more  is  expected  from  the  company 
receiving  the  shipment  there  must  be  a  special  agreement  for  it. 
This  is  the  doctrine  of  this  court,  although  a  different  rule  of  liability 
is  adopted  in  England  and  in  some  of  the  states.  As  was  said  in 
Railroad  Co.  y.  Manufacturing  Co. :  '*It  is  unfortunate  for  the  interests 
of  commerce  that  there  is  any  diversity  of  opinion  on  such  a  subject, 
especially  in  this  country,  but  the  rule  that  holds  the  carrier  only 
liable  to  the  extent  of  his  own  route,  and  for  the  safe  storage  and 
delivery  to  the  next  carrier,  is  in  itself  so  just  and  reasonable  thato 
we  do  not  hesitate  to  give  it  our  sanction."  16  Wall.  824.  ^This  doc-* 
trine  was  approved  in  the  subsequent  case  of  Pratt  v.  Railroad  Co. 
22  Wall.  123,  although  'the  contract  there  was  to  carry  through  the 
whole  route.  Such  a  contract  may  of  course  be  made  with  any  one 
of  different  connecting  lines.  There  is  no  objection  in  law  to  a  con- 
tract of  the  kind,  with  its  attendant  liabilities.  See,  also,  Im.  Co.  v. 
Railroad  Co.  104  U.  S.  157. 

The  general  doctrine,  then,  as  to  transportation  by  connecting  lines, 
approved  by  this  court,  and  also  by  a  majority  of  the  state  courts, 
amounts  to  this :  That  each  road,  confining  itself  to  its  common-law 
liability,  is  only  bound,  in  the  absence  of  a  special  contract,  to  safely 
carry  over  its  own  route  and  safely  to  deliver  to  the  next  connecting 
carrier,  but  that  any  one  of  the  companies  may  agree  that  over  the 
whole  route  its  liability  shall  extend.  In  the  absence  of  a  special 
agreement  to  that  effect,  such  liability  will  not  attach,  and  the  agree- 
ment will  not  be  inferred  from  doubtful  expressions  or  loose  language, 
but  only  from  clear  and  satisfactory  evidence.  Although  a  railroad 
company  is  not  a  common  carrier  of  live  animals  in  the  same  sense 
that  it  is  a  carrier  of  goods,  its  responsibilities  being  in  many  respects 
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different,  yet  when  it  undertakes  generally  to  oarry  such  freight  it 
assames,  under  eimilar  oonditions,  the  same  obligations,  so  far  as  the 
route  is  conoemed  over  whioh  the  freight  is  to  be  oarried. 

In  the  present  case  the  court  below  held  that  by  its  receipt,  con- 
strued in  the  light  of  the  circumstances  under  which  it  was  giyen,  the 
Michigan  Central  Bailroad  Company  assumed  the  responsibility  of 
transporting  the  cattle  oyer  the  whole  route  from  Chicago  to  Philadel- 
phia. It  did  not  submit  the  receipt  with  eyidence  of  the  attendant 
circumstances  to  the  jury  to  determine  whether  such  a  through  con- 
tract was  made.  It  ruled  that  the  receipt  itself  constituted  such  a 
contract.  In  this  respect  it  erred.  The  receipt  does  not,  on  its  face, 
import  any  bargain  to  carry  the  freight  through.  It  does  not  say 
that  the  freight  is  to  be  transported  to  Philadelphia,  or  that  it  was 
received  for  transportation  there.  It  only  says  that  it  is  camigned  to 
the  order  of  Paris  Myrick,  and  that  the  Blakers  at  Philadelphia  are 
I  to  be  notified.  And,  after  the  description  of  the  property,  it  adds: 
V  "Marked  and  described  as  above*(contents  and  value  otherwise  un- 
known) for  transportation  by  the  Michigan  Central  Bailroad  Com- 
pany to  the  warehouse  at  ,"  leaving  the  place  blank.  This 
blank  may  have  been  intended  for  the  insertion  of  some  place  on  the 
road  of  the  company,  or  at  its  termination.  It  cannot  be  assumed 
by  the  court,  in  the  absence  of  evidence  on  the  point,  that  it  was  in« 
tended  for  the  place  of  the  final  destination  of  the  cattle.  On  the 
margin  of  the  receipt  is  the  following :  '^Notigk. — See  rules  of  trans- 
portation on  the  back  hereof."  And  among  the  rules  is  one  declar- 
ing that  goods  consigned  to  any  place  off  the  company's  line,  or  be- 
yond it,  would  be  sent  forward  by  a  carrier  or  freightman,  when  there 
are  such,  in  the  usual  manner,  the  company  acting  for  that  purpose 
as  the  agent  of  the  consignor  or  consignee,  and  not  as  carrier;  and 
that  the  company  would  not  be  responsible  for  any  loss,  damage,  or 
injury  to  the  property  after  the  same  shall  have  been  sent  from  its 
warehouse  or  station.  Though  this  rule,  brought  to  the  knowledge 
of  this  shipper,  might  not  limit  the  liability  imposed  by  a  specific 
through  contract,  yet  it  would  tend  to  rebut  any  inference  of  such  a 
contract  from  the  receipt  of  goods  marked  for  a  place  beyond  the  road 
of  the  company. 

The  doctrine  invoked  by  the  plaintiff's  counsel  against  the  limita- 
tion by  contract  of  the  common-law  responsibility  of  carriers,  has  no 
application.  There  is,  as  already  stated,  no  common-law  responsi- 
bility devolving  upon  any  carrier  to  transport  goods  over  other  than 
its  own  lines,  and  the  laws  of  Illinois  restricting  the  right  to  limit 
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such  responsibility  do  not,  therefore,  touch  the  case.  Nor  was  the 
common-law  liability  of  the  defendant  corporation  enlarged  by  the 
fact  that  a  notice  of  the  charges  for  through  transportation  was 
posted  in  the  defendant's  station-house  at  Chicago.  Such  notices 
are  usually  found  in  stations  on  lines  which  connect  with  other 
lines,  and  they  furnish  important  information  to  shippers,  who  natur- 
ally desire  to  know  what  the  charges  are  for  through  freight,  as 
well  as  for  those  over  a  single  line.  It  would  be  unfortunate  if  this 
information  could  not  be  given  by  a  public  notice  in  the  station  of  a 
company  without  subjecting  that  company,  if  freight  is  taken  by  it, 
to  responsibility  for  the  manner  in  which  it  is  carried  on  intermediate^ 
and  connecting  lines  to  the  end  of  the  route.  *Nor  was  the  liability* 
of  the  company  affected  by  the  fact  that  the  notice  on  the  margin  of 
the  receipt  stated  that  the  ticket  given  might  be  "exchanged  for  a 
through  bill  of  lading."  It  would  seem  to  indicate  that  the  receipt 
was  not  deemed  of  itself  to  constitute  a  through  contract.  The 
through  bill  of  lading  may  also  have  contained  a  limitation  as  to  the 
extent  of  the  route  over  which  the  company  would  undertake  to  carry 
the  cattle.  Besides,  if  weight  is  to  be  given  to  this  notice  as  charac- 
terizing the  contract  made,  it  must  be  taken  with  the  rule  to  which 
it  also  calls  attention,  that  the  company  assumed  responsibility  only 
for  transportation  over  its  own  line.  It  follows  from  the  views  ex- 
pressed that  the  court  below  erred  in  its  charge  that  the  ticket  or  bill 
of  lading  was  a  through  contract,  whereby  the  defendant  company 
agreed  to  transfer  the  cattle  to  Philadelphia,  and  safely  deliver  them 
there  to  the  order  of  Myrick. 

Our  attention  has  been  called  to  some  decisions  of  the  supreme 
court  of  Illinois  which  would  seem  to  hold  that  a  railroad  company 
which  receives  goods  to  carry,  marked  for  a  particular  destination, 
though  beyond  its  own  line,  is  prima  facie  bound  to  carry  them  to 
that  place  and  deliver  them  there ;  and  that  an  agreement  to  that 
effect  is  implied  by  the  reception  of  goods  thus  marked.  lUinois  Cent. 
R.  Co.  V.  Frankenberg,  54  HI.  88;  Same  v.  Johnson,  84  HI.  889. 
Assuming  that  such  is  the  purport  of  the  decisions  they  are  not  bind- 
ing upon  us.  What  constitutes  a  contract  of  carriage  is  not  a  ques- 
tion of  local  law  upon  which  the  decision  of  a  state  court  must 
control.  It  is  a  matter  of  general  law,  upon  which  this  court  will 
exercise  its  own  judgment.  Chicago  City  v.  Robbin$f  2  Black,  4S9 ;  Rail* 
road  Co.  v.  Nat.  Bank,  102  U.  S.  14;  and  Hough  v.  Ry.  Co.  100  U. 
S.  218. 
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If  the  dootrine  of  the  sapreme  conrt  of  Illmois,  as  to  what  consti- 
tntes  a  eontraot  of  carriage  over  oonneoting  lines  of  roada,  is  soimdy 
it  oaght  to  goveniy  not  only  in  Illinois,  bnt  in  other  states;  and  yet 
the  tribunals  of  other  states,  and  a  majority  of  them,  hold  the  reverse 
e  of  the  Illinois  ooortt  and  coincide  with  the  yiews  of  this  conrt.  Such 
?is  the  case  in  Massachnsetts.  *  Nutting  y.  Railroad  Co.  1  Gray,  502; 
Burroughi  t.  Railroad  Co.  100  Mass.  26.  If  we  are  to  follow  on  this 
snbject  the  ruling  of  the  state  courts,  we  should  be  obliged  to  give  a 
different  interpretation  to  the  same  act — the  reception  of  goods  marked 
for  a  place  beyond  the  road  of  the  company — ^in  different  states,  hold- 
ing it  to  imply  one  thing  in  Illinois  and  another  in  Massachusetts. 

The  judgment  must  be  reversed,  and  the  case  remanded  for  a  new 
trial;  and  it  is  so  ordered. 


aO<  U.  &  519) 

PimBsoir,  for  the  ofle,  eto.,  v.  Lnmi. 
(Januaiy  8, 1883.) 

OOBFOSATIOira— STOOXHOLDBBS— iHDIVmUAL  LEABOilTT. 

Under  tlie  laws  of  Oregon  the  individual  liability  of  stockholden  for  the  indebt- 
nees  of  the  corporation  is  limited  to  the  amount  of  their  stock  subscribed  and 
unpaid,  and  the  remedy  of  the  creditor  to  enforce  this  liability  is  inequity;  and 
when  the  stockholder  is  sued  by  a  creditor  for  the  money  he  owes,  it  must  be  in 
a  way  to  put  what  he  pays  directly  or  indirectly  into  the  treasury  of  the  cor- 
poration for  distribution  according  to  law. 

In  Error  to  the  Circuit  Conrt  of  the  United  States  for  the  North- 
em  District  of  Illinois. 

C.  M.  Harris,  for  plaintiff  in  error. 

Cha$.  M.  Osbom,  for  defendant  in  error. 

^Waitb,  C.  J.  The  only  question  we  deem  it  necessary  to  consider 
in  this  case  is  whether  a  creditor  of  a  corporation,  formed  and 
organized  under  the  general  laws  of  Oregon  '*in  relation  to  the 
formation  of  private  corporations,"  can  maintain  an  action  at  law 
against  a  stockholder  to  recover,  out  of  an  unpaid  balance  of  sub* 
seription  to  the  capital  stock,  the  debt  due  to  him  from  the  corpora- 
tion. The  constitution  of  Oregon,  art.  11,  §  S,  provides  that  "the 
stockholders  of  all  corporations  and  joint-stock  companies  shall 
be  liable  for  the  indebtedness  of  said  corporation  to  the  amount  of 
their  stock  subscribed  and  nnpaid»  and  no  more.** 
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Section  14  of  the  statute  ""in  relation  to  the  formation  of  private  cor- 
porations'* 18  as  follows : 

"  Sec.  14.  All  sales  of  stock,  whether  Toluntaiy  or  otherwise,  transfer  to 
the  purchaser  all  rights  of  the  original  holder  or  person  from  whom  the  same 
is  purchased,  and  subject  such  purchaser  to  the  payment  of  any  unpaid  bal- 
ance due  or  to  become  due  on  such  stock.  But  if  the  sale  be  voluntary,  the 
seller  is  still  liable  to  existing  creditors  for  the  amount  of  such  balance,  unless 
the  same  be  duly  paid  by  such  purchaser." 

Since  this  case  was  decided  below,  the  supreme  court  of  Oregon 
has  passed  on  the  same  question,  and  in  Btuh  v.  Cartvmght^  7  Or. 
829,  determined  that  the  individual  liability  of  stockholders  for  the 
indebtedness  of  the  corporation  is  limited  to  the  amount  of  their  stock 
subscribed  and  unpaid,  and  that  the  remedy  of  the  creditor  to  enforce 
this  liability  is  in  equity,  where  the  rights  of  the  corporation,  the 
stockholder,  and  all  the  creditors  can  be  adjusted  in  one  suit.  Of 
the  correctness  of  this  decision  we  have  no  doubt.  The  liability  of  S 
the^stockholder  is  upon  his  subscription;  that  is  to  say,  upon  his  obli-* 
gation  to  contribute  to  the  capital  stock,  which  is  a  trust  fund  for  the 
benefit  of  those  to  whom  the  corporation,  as  a  corporation,  becomes 
liable.  Sawyer  v.  Hoag^  17  Wall.  620.  The  constitution  of  Oregon 
ereated  no  new  right  in  this  particular;  it  simply  provided  for  the 
preservation  of  an  old  one.  The  liability  under  this  provision  is  not 
to  the  creditors,  but /or  the  indebtedness.  That  is  no  more  than  the 
liability  created  by  the  subscription.  The  subscription  is  part  of  the 
assets  of  the  corporation,  at  least  so  far  as  creditors  are  concerned. 
The  liability  of  the  stockholder  to  the  creditor  is  through  the  corpo- 
ration, not  direct.  There  is  no  privity  of  contract  between  them,  and 
the  creditor  has  not  been  given,  either  by  the  constitution  or  the  stat- 
ute, any  new  remedy  for  the  enforcement  of  his  rights.  The  stock- 
holder is  liable  to  the  extent  that  the  subscription  represented  by  his 
stock  requires  him  to  contribute  to  the  corporate  funds,  and  when 
sued  for  the  money  he  owes,  it  must  be  in  a  way  to  put  what  he  pays, 
directly  or  indirectly,  into  the  treasury  of  the  corporation  for  distribu- 
tion according  to  law.  No  one  creditor  can  assume  that  he  alone  is 
entitled  to  what  any  stockholder  owes,  and  sue  at  law  so  as  to  appro- 
priate it  exclusively  to  himself. 

The  judgment  of  the  circuit  court  is  affirmed, 
v.l— 28 
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<106  U.  a  5M) 

TowM  OF  Bid  Book  v,  Hbmbi; 
(Jannaiy  8, 1888.) 

8TATDT0BT  GoSmBITOnOH— RBFBAL   BT  iMFLIOATIOH^BoirM    ZV    AXD    OF  lUlIr 

BOAD. 

When  an  affirmative  statute  contains  no  expression  of  a  purpose  to  repeal  a  prior 
law,  it  does  not  repeal  it  unless  the  two  acts  are  in  irreconcilable  conflict,  or 
unless  the  later  statute  coyers  the  whole  ground  covered  by  the  earlier,  and  is 
clearly  intended  as  a  substitute  for  it;  and  the  intention  of  the  legislature  to 
repeal  must  be  manifest  and  clear. 

While  an  act  of  the  legislature  requires  only  the  vote  of  a  majority  of  the  legal 
voters  of  the  town  before  the  bonds  authorized  thereby  could  be  lawfully  issued, 
and  a  later  act  requires  a  vote  of  a  majority  of  the  supervisors,  as  well  as  a  vote 
of  the  majority  of  the  legal  voters,  to  warrant  the  issue  of  bonds  under  its  au- 
thority ,~the  former  act  authorizing  the  towns  in  a  certain  group  of  counties  to 
aid  in  the  construction  of  one  line  of  railroad,  and  the  later  act  to  authorize  the 
towns  in  another  group  of  counties  to  aid  in  the  construction  of  another  line 
of  road, — it  was  not  the  intention  of  the  legislature,  by  the  passage  of  the  later 
act,  to  repeal  the  former  act,  either  totally  or  partially;  and  the  mere  circum- 
stance that  a  certain  county  happens  to  be  named  in  both  acts,  will  not  show 
such  a  purpose  as  to  that  county. 

Where  a  railroad  had  fully  complied  with  all  the  conditions  imi>osed  by  an  act  of 
the  legislature,  upon  which  a  town  had  agreed  to  issue  its  bonds  in  aid  of  such 
construction,  the  company  is  entitled  to  the  bonds,  and  the  legislature  cannot 
by  a  subsequent  act  forbid  their  issue. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

The  legislature  of  the  state  of  Minnesota^  on  March  6, 1868,  passed 
an  act  entitled  "An  act  to  anthorize  the  towns  in  Filknore,  Mower, 
Freeborn,  Faribault,  Martin,  and  Jaokson  counties  to  issae  bonds  to 
aid  in  the  construction  of  any  raihroad  running  into  or  through  said 
counties."  The  first  three  sections  of  this  act,  which  are  the  only 
ones  material  to  this  case,  were  as  follows: 

**  Section  1.  Each  town  in  the  counties  of  Fillmore,  Mower,  Freeborn,  Fari- 
bault, Martin,  and  Jackson  is  authorized  to  issue  bonds  as  hereinafter  provided 
to  aid  in  the  construction  of  any  railroad  running  into,  or  proposed  to  be  built 
through,  either  or  all  of  the  counties  aforesaid. 

*<Sec  2.  Said  bonds  shall  be  issued  in  sums  of  not  less  than  $100  each,  may 
bear  interest  at  a  rate  not  exceeding  10  per  cent,  per  annum,  payable  annually, 
and  shall  run  for  a  period  not  exceeding  10  years  from  their  respective  dates. 
They  shall  be  signed  by  the  chairman  of  the  board  of  supervisors,  and  coun- 
tersigned by  the  town  clerk  of  such  towns;  and  the  principal  and  interest  as 
th^  become  due  shall  be  payable  to  the  person  or  corporation  to  whom  thej 
shall  be  issued,  or  bearer,  on  presentation  to  the  town  treasurer. 
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^See.  8.  Any  town  In  either  of  the  aforesaid  counties  may,  at  any  usual  or 
regolarly^Hdled  special  meeting,  by  vote  of  a  majority  of  the  legal  Totezs  of 
sach  town  present  and  voting,  fix  the  amount  and  size  of  bonds  to  be  issued 
by  such  town,  the  rate  of  interest,  and  the  date  of  payment  of  all  and  anyg 
thereof,  and  the  person  or^orporation  to  whom  the  same  shall  be  issued  and* 
made  payable,  and  the  time  at  which  and  the  terms  and  conditions  upon  which 
the  same  will  be  issued;  and  such  town  may,  at  such  meeting,  by  vote,  dele- 
gate all  or  any  of  the  foregoing  powers  to  the  board  of  supervisors  or  any  com- 
mittee appointed  by  the  town." 

Afterwards,  on  February  27,  1869,  this  act  was  amended  by  snb* 
stitnting  80  instead  of  10  years  as  the  limit  of  time  at  or  within 
which  the  bonds  were  to  be  made  payable.  While  this  law,  thna 
amended,  was  in  force,  to-wit,  on  May  9,  1869,  the  Southern  Minne- 
sota Bailroad  Company,  by  Clark  W.  Thompson,  its  general  man- 
ager, made  the  following  proposition  to  certain  towns  in  the  counties 
of  Mower  and  Fillmore,  among  which  was  the  town  of  Bed  Bock,  the 
plaintiff  in  error : 

^I  propose,  in  the  name  of  the  Southern  Minnesota  Railroad  Company,  to 
build  and  put  in  operation  the  Southern  Minnesota  Railroad,  from  its  present 
terminus  in  Fillmore  county  to  some  point  on  the  Minnesota  Central  Railroad, 
on  or  before  the  thirty-first  day  of  December,  1872,  on  the  following  condi- 
tions, to-wit: 

'<  That  the  following  towns  in  Fillmore  and  Mower  counties  shall  vote  and 
certify  to  the  Southern  Minnesota  Railroad  Company  the  following  amount  of 
bonds  of  their  respective  towns,  payable  in  20  years,  with  7  per  cent,  annual 
interest:  FUlmore,  915,000;  Spring  Valley,  925,000;  Frankfort,  915,000; 
Grand  Meadow,  915,000 ;  Red  Rock,  925,000 ;  and  Walthan,  915,000 ;  the  bonds 
not  to  be  delivered,  and  the  interest  not  to  commence,  until  said  completed 
road  shall  reach  the  town,  or  some  point  as  far  west  as  the  eastern  line  of  the 
town,  voting  the  aid,  if  said  road  shall  be  done  by  the  time  specified." 

On  May  15, 1869,  a  special  meeting  of  the  legal  voters  of  the 
town  of  Bed  Bock  was  held,  at  which  the  following  resolutions  were 
passed  by  a  majority  of  the  legal  voters  present  and  voting  at  said 
meeting : 

'*  Resolved,  that  under  the  provisions  of  an  act  of  the  legislature  of  the 
state  of  Minnesota,  entitled  *An  act  to  authorize  the  counties  of  Fillmore,  S 
Mower,  Freeborn,  Faribault,  Martin,  and  Jackson*to  issue  bonds  to  aid  in  the  • 
construction  of  any  railroad  running  into  or  through  said  counties,'  the  super- 
visors of  the  town  of  Red  Rock,  Mower  county,  Minnesota,  and  their  succes- 
sors in  office^  be  and  are  hereby  authorized  and  required  to  issue  and  deliver  the 
Southern  Minnesota  Railroad  Company  the  bonds  of  said  town,  with  interest 
coupons  attached,  to  the  amount  of  925,000,  such  bonds  to  bear  interest  at  the 
rate  of  7  per  cent,  per  annum,  payable  annually;  such  bonds  to  be  issued  in 
denominations  of  not  leas  than  91,000  each,  and  to  be  payable  in  20  years  from 
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their  date,  and  to  be  signed  by  the  chairman  of  said  board  of  Bupervisora  and 
attested  by  the  clerk  of  said  town»  whenever  said  raibroad  company  shall  have 
completed  its  said  road  from  its  present  termination,  Fillmore  county,  to  some 
point  within  100  rods  of  the  S.  E.  comer  of  the  N.  E.  i  of  section  9,  in  town  • 
ship  103  N.,  of  range  17  W.,  and  shall  have  established  a  regular  freight  and 
passenger  depot  and  are  doing  business  therefrom. 

"Besolved,  that  the  bonds  shall  not  be  issued  or  delivered  to  said  company, 
and  no  obligation  incurred  by  said  town  by  voting  of  this  resolution,  unless 
said  company  shall  have  completed  said  road  to  said  point  by  the  thirty-first 
day  of  December,  1872." 

Prior  to  the  issue  of  the  bonds  mentioned  in  these  resolutions  the 
railroad  company  never  formally  agreed  in  writing  to  the  terms  and 
conditions  on  which  the  bonds  were  voted,  but  in  the  fall  of  1869  it 
located  its  road  between  the  points  and  upon  the  line  mentioned  in 
the  resolution  of  the  town  of  Bed  Bock  above  set  forth;  and  in  De- 
cember of  that  year  let  the  contract  for  constructing  that  portion  of 
its  line  so  located,  and  the  work  of  construction  was  at  once  begun  and 
was  carried  on  during  the  winter,  spring,  and  summer  of  the  year  1870. 
Before  the  close  of  the  summer,  and  more  than  two  years  before  the 
time  fixed  in  the  resolution  of  the  town  of  Bed  Bock,  the  railroad 
company  had  complied  with  all  the  terms  and  conditions  of  that  res- 
olution, and  had  completed  its  road  between  the  points  and  upon  the 
line  prescribed  in  the  resolution,  and  had  built  the  depot,  and  was 
"doing  business  thereupon."  Whereupon,  in  pursuance  of  the  propo- 
sition made  to  the  railroad  company  in  said  resolution  of  May  15, 
1869,  the  town  of  Bed  Bock,  on  March  9,  1871,  issued  to  the  Bouth- 
S  em  Minnesota  Bailroad  Company  25  bonds  of  $1,000  each,  falling 
•  due  in  20  years.  The  bond8*referred  on  their  face  to  the  law  of  the 
state  and  the  vote  of  the  legal  voters  of  the  town  of  Bed  Bock  by 
which  it  was  supposed  the  issue  of  the  bonds  was  authorized,  and 
they  recited  that  the  railroad  company  had  fully  pei-formed  the  con- 
ditions upon  which  the  town  had  promised  to  issue  the  bonds.  After 
the  issue  of  the  said  bonds,  and  before  the  maturity  of  the  first  cou- 
pons thereunto  attached,  the  Southern  Minnesota  Bailroad  Company, 
which  was  then  the  holder  of  said  bonds  and  coupons,  sold,  trans- 
ferred, and  delivered  the  bonds,  with  all  the  coupons  appertaining 
thereto  attached  to  the  same,  to  the  plaintiff,  for  the  consideration 
of  |900  in  money  for  each  of  said  bonds,  such  price  then  being  the 
full  market  value  of  the  same,  which  money  was  forthwith  paid  by 
the  plaintiff  to  the  said  company.  At  the  time  of  such  purchase  and 
payment  of  such  money,  the  plaintiff  had  no  knowledge  of  any  of  the 
special  acts  of  the  legislature  hereinafter  mentioned,  and  no  knowledge 
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•of  the  prooeedings  of  the  electors  or  other  authorities  of  said  town  of 
Bed  Book,  exoept  what  he  derived  from  the  recitals  contained  in  the 
said  bonds. 

This  suit  was  brought  upon  coupons  which  had  fallen  due  since  the 
defendant  in  error  became  the  holder  of  the  bonds.  The  defense  set 
up  on  the  trial  in  the  circuit  court  was  this :  That  before  the  railroad 
•company  had  fully  complied  with  the  conditions  npon  which  the  town 
of  Bed  Bock  had  proposed  to  issue  its  bonds,  to-wit,  on  March  5, 
1870,  the  legislature  of  Minnesota  passed  an  act,  the  sections  of 
which  pertinent  to  this  case  are  as  follows : 

''Section  1.  Each  township  and  village,  town  and  Incorporated  city  in  the 
•counties  of  Mower,  Dodge,  Goodhue,  and  Dakota*  by  a  vote  of  a  majority  of 
the  supervisors  of  any  township,  or  of  the  majority  of  the  city  council  of  any 
such  village,  town,  or  city,  as  hereinafter  provided,  may  create  and  issue  its 
bonds,  with  interest  coupons  attached*  to  aid  in  the  construction  of  any  rail' 
road  running  into  or  proposed  to  be  built  through  either  or  all  of  the  counties 
aforesaid. 

'*Sec.  2.  The  majority  of  the  supervisors  of  any  township,  or  the  majority 
•of  the  village,  town,  or  city  council  of  any  such  village,  town,  or  city  in  the 
aforesaid  counties,  may  fix  the  amount  and  size  of  the  bonds  to  be  issued  by 
said  township,  village,  town,  or  city,  the  rate  of  interest  and  the  date  of  pay- 
ment of  all  or  any  part  thereof,  and  the  person  or  corporation  to  whom  the 
same  shall  be  issued  and  made  payable,  and  the  time  at  which,  and  the 
terms  and  conditions  upon  which,  the  same  shall  be  issued  to  such  corporation.  | 
•"See.  3.  Before  the  bonds  are  issued  in  any  township  or  incorporated  vil-* 
lage,  town,  or  city,  the  question  of  issuing  them  shall  be  submitted  to  the 
legal  voters  thereof  by  the  supervisors  of  said  township,  or  by  the  council  of 
said  village,  town,  or  city.  And  the  supervisors  of  townships  and  common 
<^uncils  of  said  villages,  towns,  and  cities  are  hereby  authorized  to  appoint 
and  call  special  elections  for  such  purposes,  which  elections  shall  be  called  and 
conducted  in  such  form  and  manner  as  elections  are  usually  conducted  in  such 
townships,  villages,  towns,  or  cities." 

The  act  further  provided  that  if  the  majority  of  the  voters  at  such 
election  voted  for  the  issue  of  the  bonds,  the  said  supervisors  or  the 
said  common  council  should  cause  the  bonds  to  be  delivered  to  the 
railroad  company  whenever  it  should  have  complied  with  the  terms 
and  conditions  upon  which  the  bonds  were  to  be  issued.  Afterwards, 
to-wit,  on  March  2,  1871,  and  before  the  bonds  in  controversy  were 
issued,  the  legislature  amended  the  first  section  of  the  act,  so  as  to 
make  it  read  as  follows : 

*<  Section  1.  Each  township,  village,  town,  and  Incorporated  city  in  the 
counties  of  Mower,  Dodge,  and  Goodhue,  by  a  vote  of  a  majority  of  the  super- 
visors of  any  township  or  of  the  majority  of  the  city  council  of  any  such  vil- 
iagSb  town,  or  dty,  subject  to  the  approval  and  ratification  of  the  legal  voters 
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of  said  township,  village,  town,  or  city,  as  hereinafter  provided,  may  create 
and  issue  Its  bonds,  with  interest  coupons  attached,  to  aid  in  the  construction 
of  any  railroad  running  into  or  proposed  to  be  built  through  either  or  all  the 
counties  aforesaid." 

This  was  followed  by  a  repealing  section,  as  follows: 

''Sec.  2.  All  acts  and  parts  of  acts  inconsistent  with  this  act  are  hereby 
repealed/* 

The  contention  of  the  town  of  Bed  Bock  in  the  circuit  court  was 
that  the  act  of  1868,  under  which  it  was  claimed  that  the  bonds  had 
been  issued,  had  been  repealed  by  the  above-mentioned  acts  of  1870 
and  1871.  Upon  this  question  the  judges  of  the  circuit  court  were  divi- 
ded in  opinion.  In  accordance  with  the  opinion  of  the  presiding  judge, 
judgment  was  rendered  in  favor  of  the  plaintiff,  and  the  question  upon 
which  the  judges  differed  was  certified  to  this  court  for  its  decision. 
Gordon  E.  Cole,  for  plaintiff  in  error. 

g     W.  P.  dough  and  E.  O.  Rogers,  for  defendant  in  error. 

f  •  Woods,  J.  The  statute  of  March  5, 1870,  is  an  affirmative  act,  and 
contains  no  express  repeal  of  the  act  of  March  6,  1868.  The  ques- 
tion is,  therefore,  whether  the  former  act  repeals  the  latter  by  impli- 
cation. The  leaning  of  the  courts  is  against  repeals  by  implication, 
(U.  S.  V.  Tynen,  11  Wall.  88,)  and  if  it  be  possible  to  reconcile  two 
statutes,  one  will  not  be  held  to  repeal  the  other.  McCool  v.  Smith, 
1  Black,  459.  It  was  held  by  this  court,  in  the  case  of  Wood  v.  U. 
S.  16  Pet.  842,  that  a  repeal  by  implication  must  be  by  ''necessary 
implication;  for  it  is  not  sufficient  to  establish  that  subsequent  laws 
cover  some  or  even  all  the  cases  provided  for  by  it,  for  they  may  be 
merely  affirmative  or  cumulative  or  auxiliary.  **  In  the  case  of  U. 
S.  V.  Tynen,  ubi  supra,  it  was  declared  by  Mr.  Justice  Field,  speak- 
ing for  the  court,  that  ''it  is  when  the  later  act  plainly  shows  that  it 
was  intended  as  a  substitute  for  the  former  act  that  it  will  operate  as  a 
repeal  of  that  act.**  So  in  the  case  of  Henderson* s  Tobacco,  11  Wall. 
652,  this  court  said,  Mr.  Justice  Strong  delivering  its  opinion,  that 
''when  the  powers  and  directions  under  the  several  acts  are  such  as 
may  well  subsist  together,  an  implication  of  repeal  cannot  well  be 
allowed.^*  In  the  case  of  King  v.  Cornell,  ante,  812,  the  chief  justice, 
expressing  the  opinion  of  the  court,  on  this  point  said : 

«' While  repeals  by  implication  are  not  favored,  it  is  well  settled  that  when 
two  acts  are  not  in  all  respects  repugnant,  if  the  later  act  covers  the  whole 
subject  of  the  earlier,  and  embraces  new  provisions  which  plainly  show  that 
the  last  was  intended  as  a  substitute  for  the  flbst,  it  will  operate  as  a  repeaL"* 
See,  also^  Murdock  r.  MsmphU,  20  WalL  59a 
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The  resiilt  of  the  authorities  oited  is  that  when  an  affirmatiye  Btat- 
ate  contains  no  expression  of  a  purpose  to  repeal  a  prior  law,  it  does 
not  repeal  it  unless  the  two  acts  are  in  irreconcilable  conflict,  or  un-| 
less  the  later  statute  covers  the  whole^ground  occupied  by  the  earlier* 
and  is  clearly  intended  as  a  substitute  for  it,  and  the  intention  of  the 
legislature  to  repeal  must  be  clear  and  manifest. 

Guided  by  this  rule,  we  are  to  settle  the  question  upon  which 
the  judges  of  the  circuit  court  were  divided  in  opinion.  It  must  be 
conceded  that  while  the  act  of  1868  requires  only  the  vote  of  a  ma- 
jority of  the  legal  voters  of  the  town  before  the  bonds  authorized 
thereby  could  be  lawfully  issued,  the  act  of  1870  requires  a  vote  of  a 
majority  of  the  supervisors,  as  well  as  a  vote  of  the  majority  of  the 
legal  voters,  to  warrant  the  issue  of  bonds  under  its  authority.  It  is, 
therefore,  clear  that  the  conditions  upon  which  the  towns  of  Mower 
county  were  authorized  to  issue  their  bonds  were  different  under  the 
two  acts.  Nevertheless,  we  are  of  opinion  that  the  later  act  was 
neither  repugnant  to  nor  was  it  intended  as  a  substitute  for  the 
former.  This,  we  think,  will  appear  from  the  following  considera- 
tions. The  act  of  1868  anthariBed  the  issue  of  bonds  by  the  towns 
of  five  counties,  namely,  FillmarB,  Mower,  Freeborn,  Faribault,  Mar- 
tin, and  Jackson.  The  map  of  MimieBota  discloses  the  fact  that  they 
form  a  part  of  the  southern  tier  of  the  counties  of  the  state,  and,  be- 
ginning at  the  Mississippi  river,  extend  in  a  right  line  from  east  to 
west  in  the  order  named  in  the  act.  It  appears  from  the  record  that 
prior  to  the  passage  of  the  act  of  1868  the  Southern  Minnesota  Bail- 
road  Company  was  chartered  and  empowered  to  construct  and  use  a 
railroad  from  the  Mississippi  river  westward  across  the  state  of  Min- 
nesota to  its  western  boundary.  This  fact  makes  it  reasonably  clear 
that  the  object  of  the  act  of  1868  was  to  authorize  the  towns  of  the 
counties  named  to  issue  their  bonds  in  aid  of  the  construction  of  that 
line  of  railroad.  The  act  of  1870  authorizes  the  towns,  etc.,  of  the 
counties  of  Mower,  Dodge,  Gk>odhue,  and  Dakota  to  issue  bonds  to 
aid  ixk  the  construction  of  any  railroad  running  into  or  proposed  to  be 
built  through  either  or  all  of  said  counties.  The  map  shows  that 
these  counties,  beginning  with  Mower,  on  the  southern  boundary  of 
the  state,  extend  in  a  line  northwardly  to  the  Mississippi  river  oppo- 
site St.  Paul.  It  is,  therefore,  reasonably  clear  that  the  purpose  of 
this  law  was  to  aid  in  the  constructipn^of  a  line  of  railroad  running 
north  and  south  through  these  counties.  It  is  true  that  each  of  the 
acts  authorizes  the  towns  to  issue  bonds  in  aid  of  any  railroad  run* 
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ning  into  either  of  the  oonnties  named  therein,  bnt  this  fact  is  con- 
sistent with  the  general  purpose  of  the  act  as  above  indicated. 

We  have,  therefore,  two  acts, — one  passed  to  authorize  the  towns  in 
a  certain  group  of  counties  to  aid  in  the  construction  of  one  line  of 
railroad,  and  the  other  to  authorize  the  towns  in  another  group  of 
counties  to  aid  in  the  construction  of  another  line  of  road,  and  the 
county  of  Mower  happens  to  be  common  to  both  groups.  When  we 
consider  the  different  objects  which  it  is  reasonably  clear  the  legis- 
lature had  in  view  in  the  passage  of  these  two  acts,  it  is  a  fair  con- 
struction to  hold  that  it  was  not  the  intention  of  the  legislature,  by 
the  passage  of  the  later  act,  to  repeal  the  older  act,  either  totally  or 
partially.  It  is  not  contended  that  the  supposed  repeal  affected  any 
of  the  counties  named  in  the  first  act  except  the  county  of  Mower.  If 
the  method  of  authorizing  the  issue  of  bonds  in  that  act  was  an 
unsafe  and  vicious  one,  which  the  legislature  intended  to  change,  why 
did  it  not  repeal  the  act  as  to  other  counties  and  apply  to  them  also 
the  restrictions  contained  in  the  later  act?  It  would  not  be  an 
unwarranted  construction  of  the  two  acts  to  hold  that  bonds  issued  in 
aid  of  an  east  and  west  line  of  railroad  passing  through  the  counties 
named  in  the  act  of  March  6,  1868,  should  be  issued  in  conformity 
with  that  act,  and  that  bonds  issued  in  aid  of  a  north  and  south  line 
of  railroad  running  through  the  counties  named  in  the  act  of  March 
5,  1870,  should  be  issued  in  conformity  with  the  latter  act.  We 
think  that  the  circumstance  that  the  county  of  Mower  happens  to  be 
in  both  groups  of  counties  does  not  show  a  purpose  on  the  part  of  the 
legislature  to  repeal  the  first  act,  so  far  as  it  affects  that  county. 

The  language  of  the  act  of  1868  might  have  been  sufficient  to 
authorize  the  towns  in  Mower  county  to  issue  bonds  in  aid  of  a  north 
and  south  line  of  railroad,  but  it  was  necessary  to  pass  an  act  to 
Z  authorize  the  towns  in  the  counties  of  Dodge,  Goodhue,  and  Dakota 
•  to  issue  bonds  in  aid  of  such  a  road.  In*passing  this  act  the  county 
of  Mower  was  included,  doubtless,  for  the  purpose  of  making  clear 
and  unquestionable  the  authority  of  towns  in  that  county  to  issue 
bonds  for  the  same  purpose.  We,  therefore,  find  no  repugnance  be- 
tween the  statutes,  nor  do  we  find  the  later  act  to  be  a  revision  of  the 
entire  subject  covered  by  the  older  act,  nor  to  be  intended  as  a  sub- 
stitute for  it.     There  is,  therefore,  no  repeal. 

There  is  another  consideration  which  is  entitled,  in  our  opinion,  to 
some  weight,  and  that  is,  that  before  the  act  of  1870  was  passed  the 
railroad  company  had  made  considerable  progress  in  performing  the 
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conditions  npon  which  the  town  of  Bed  Bock  had  agreed  to  issue  its 
bonds.  It  had  located  its  line  of  road  according  to  the  proposition 
made  by  the  town,  and  had  for  more  than  two  months  been  engaged 
in  constructing  its  road  upon  that  line.  It  is  true,  it  was  under  no 
binding  contract  with  the  town  to  go  on  and  complete  the  line»  but  it 
had  unmistakably  manifested  its  purpose  to  do  so,  and  had  expended 
and  was  expending  large  sums  of  money  in  an  effort  to  comply  with 
the  conditions  upon  which  the  town  had  agreed  to  issue  its  bonds. 
If,  under  these  circumstances,  the  legislature  had  withdrawn  the  au- 
thority of  the  town  to  issue  its  bonds,  or  had  imposed  new  conditions 
upon  the  issue,  it  would  have  been  an  act  of  bad  faith.  If  possible, 
we  should  give  such  a  construction  to  the  act  of  the  legislature  as 
would  relieve  the  state  from  such  an  imputation.  Broughtan  v.  Peru 
4acola,  93  U.  S.  266. 

The  amendatory  act  of  March  2, 1871,  with  its  repealing  clause, 
oan  have  no  effect  on  this  controversy.  That  act  was  passed  more 
than  six  months  after  the  railroad  had  fully  complied  with  all  the 
<sonditions  upon  which  the  town  of  Bed  Bock  had  agreed  to  issue  its 
bonds.  It  was  too  late  then  for  the  legislature  to  interfere.  The 
xailroad  company  was  entitled  to  the  bonds,  and  any  attempt  by  the 
legislature  to  forbid  their  issue  would  have  been  unconstitutional  and 
Toid. 

The  burden  is  on  the  plaintiff  in  error  to  make  it  appear  that  the 
Bct  of  March,  1868,  which  authorized  the  issue  of  the  bonds,  the 
coupons  of  which  are  in  suit,  was  repealed  by  the  subsequent  act  ofS 
1870.  In  view  of  the  considerations  which  we  have  stated,*We  are  of* 
opinion  that  the  repeal  has  not  been  satisfactorily  shown.  On  the 
contrary,  we  think  it  reasonably  clear  that  no  repeal  of  the  former 
act  was  intended  by  the  passage  of  the  act  of  1870. 

As  this  view  coincides  with  the  opinion  of  the  presiding  judge  in 
the  circuit  court,  upon  which  the  judgment  of  that  court  was  based, 
it  follows  that  the  judgment  should  be  affirmed;  and  it  ia  so  ordered. 
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(106  U.  a  487) 

Crrr  ov  PABXBBSBUBa  v.  Bbown  and  others. 

(January  8, 1883.) 

UUNKnPJLL    BOHDS— PbITATB    PuBFOBBB— iHYALIDITr— BsTOFPBXi— RBGI«A]CATI01f 

OF  Pbofbbtt. 

The  act  of  the  legislature  of  West  Virginia,  passed  December  15,  1868,  e.  118, 
authorizing  the  city  of  Parkersburg  to  issue  its  bonds  for  the  purpose  of  lend- 
ing the  same  to  persons  engaged  in  manufacturing,  was  inyalid,  and  the  bonds 
issued  under  it  are  yoid,  as  against  the  city. 

Aj  the  consideration  for  bonds  to  the  amount  of  $20,000,  issued  by  the  city  to  H., 
under  said  act,  he  executed  to  J.,  as  trustee,  a  deed  conveying  to  J.  certain  real 
estate  and  personal  property,  in  trust  to  secure  the  payment  by  M.  to  the  city 
of  semi-annual  interest  on  $20,000,  and  of  annual  installments  on  the  principal, 
with  a  power  of  sale  in  case  of  default.  The  bonds  were  payable  to  H.  or  order. 
He  indorsed  them  in  blank  and  sold  them  to  the  plaintiffs,  who  bought  them 
for  yalue,  in  good  faith.  M.  paid  to  the  city  one  installment  of  mterest.  The 
city  made  five  payments  of  interest  on  the  bonds.  It  took  into  its  possession 
the  property  and  refused  to  make  further  payments  of  interest.  In  a  suit  in 
equity  brought  by  the  holders  of  the  bonds  against  the  city,  Mc^ 

(1)  The  bonds  were  yoid  because  the  necessary  amount  to  pay  the  principal  and 
interest  of  them  was  to  be  raised  by  taxation,  and  such  taxation  was  not  tax- 
ation for  a  public  object,  and  the  constitution  of  the  state  did  not  authorize 
such  taxation,  and  the  legislature  had  no  power  to  pass  said  act. 

(2)  The  payment  of  interest  on  the  bonds  by  the  city  did  not,  nor  did  the  acts  of  its 

officers  or  agents  in  dealing  with  the  property,  operate,  by  way  of  estoppel  or 
ratification,  to  make  the  city  liable  on  the  bonds,  there  having  been  a  total 
want  of  power  to  issue  them  originally. 

(8)  The  bill  having  prayed  for  a  receiver  of  the  property,  but  none  having  been  ap- 
plied for,  and  the  suit  not  having  been  brought  to  a  hearing  for  nearly  three 
years,  and  the  city  having  been  allowed  to  control  and  manage  the  property 
meantime,  and  M.  being  a  party  to  the  suit,  and  making  no  defense  and  the 
city  having  acted  in  good  faith  and  with  reasonable  discretion  in  taking  care 
of  the  property  and  disposing  of  some  of  it,  the  receipt  of  the  property  by  the 
city  did  not  create  an  obligation  on  its  part  to  pay  the  bonds. 

(4)  M.  had  a  right  to  reclaim  the  property  and  to  call  on  the  city  to  account  for  it, 
in  disaffirmance  of  the  illegal  contract,  the  transaction  being  merely  malun% 
prohibitum^  and  the  city  being  the  principal  offender.  Such  right  passed  to  the 
plaintiffs  as  an  incident  to  the  bonds. 

9)  A  decree  was  ordered  declaring  that  the  city,  in  issuing  the  bonds,  exceeded  its 
lawful  powers,  and  that  they  cannot  be  enforced  as  obligations  of  the  city,  and 
providing  for  a  sale  of  the  remaining  property,  and  the  taking  of  an  account 
between  the  city  and  the  property,  crediting  the  city  with  the  sums  it  had  paid 
in  good  faith  to  acquire,  protect,  preserve,  and  dispose  of  the  property,  and  for 
insurance  and  taxes,  and  the  amount  it  had  paid  in  paying  the  coupons  it  had 
paid,  and  charging  it  with  what  it  had  received,  but  not  charging  it  with  any 
sum  for  loss  of,  or  damage  to,  or  depreciation  of,  the  property,  and  the  distribu- 
tion among  the  plaintiffs  of  the  net  proceeds  of  the  sale  and  the  net  amount  of 
money,  if  any,  remaining  in  the  hands  of  the  city,  received  from  M.,  or  from 
the  sales  by  it  of  any  of  the  property  received  by  it. 
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Appeal  from  the  Cirooit  Court  of  the  United  States  for  theDistiiot 
of  West  Virginia. 

C.  C.  Cole  and  Wm.  A.  Cook,  for  appellant. 

Chai.  MwrshaU  and  B.  M.  Ambler,  for  appellees. 

Blatohford,  J.  On  the  fifteenth  of  December,  1868,  the  legisla- 
ture of  West  Virginia  passed  an  act  which  provided  as  follows,  (chap- 
ter 118:) 

**  Section  1.  That  the  mayor  and  council  of  the  city  of  Parkersburg  are  hereby 
authorized  and  empowered  to  issue  the  bonds  of  said  city,  to  an  amount  not 
exceeding  $200,000,  for  the  purpose  of  lending  the  same  to  manufacturers 
carrying  on  business  in  or  near  the  said  city,  in  the  said  county  of  Wood.  The» 
said  bonds  shall  run  20  years,  and  bear  interest  at  the  rate  of  0*per  centum  per  • 
annum ;  and  they  shall  be  issued  upon  the  recommendation  of  the  following- 
named  persons,  who  shall  be  considered  the  trustees  of  said  loan ;  that  is  to  say, 
*  *  *  who  shall  have  power  to  fill  all  vacancies  that  may  occur  in  their 
number.  They  shall  have  power  to  make  loans  of  said  bonds  to  good,  solvent 
companies  or  individuals  on  the  following  terms;  that  is  to  say:  When  per- 
sons engaged  in  manufacturing  business  shall  have  invested  in  their  business 
thirty-five  (35)  per  cent,  of  the  amount  proposed  to  be  employed  in  the  busi- 
ness of  manufacturing,  clear  of  all  liabilities,  to  be  shown  to  said  trustees  by  affi- 
davits of  the  applicants,  or  by  other  satisfactory  evidence,  and  when  such 
proof  is  furnished,  then  said  trustees,  five  members  concurring,  may  lend  to 
such  applicants  such  amounts  of  said  bonds  as  they  may  deem  proper  and  Ju- 
dicious, not,  however,  to  exceed  65  per  cent,  of  the  capital  proposed  to  be  used 
in  manufacturing  by  the  applicant:  provided,  however,  when  such  loans  shall 
be  made,  the  interest  thereon  shall  be  paid  l^  the  borrower  semi-annually  to 
the  treasurer  of  said  city;  and  5  per  cent,  of  the  principal  shall  be  paid  an- 
nually to  the  said  city  by  the  borrower,  to  be  placed  to  the  account  of  the 
sinking  fund  of  said  city,  until  the  several  loans  are  paid  in  fulL  The  said 
loans  shall  be  secured  by  deed  of  trust  or  mortgage  on  real  estate,  or  by  other 
satisfactory  security,  sanctioned  by  said  trustees.  And  provided,  also,  that 
no  bonds  shall  be  issued  under  this  section  until  a  majority  of  the  qualified 
voters  of  said  city  concur  in  the  same,  by  voting  for  or  against  the  same,  at 
an  election  to  be  held  for  that  purpose." 

On  the  seventeenth  of  April,  1869|  an  election  was  held  in  the  city 
of  Parkersburg,  under  authority  of  an  ordinance  passed  by  the  mayor 
and  city  council  of  said  city,  ''upon  the  proposition  to  authorize  the 
said  city  council  to  issue  bonds  of  the  said  city  to  the  amount  of 
$200,000,  to  be  loaned  to  manufacturers  under  the  provisions  of  said 
law  and  said  ordinance."  At  said  election  441  votes  were  cast  in 
favor  of  said  proposition,  and  19  against  it.  On  the  sixth  of  Septem- 
ber, 1870,  a  communication  having  been  received  by  the  city  council 
from  M.  J.  O'Brien  &  Bro.  in  regard  to  the  erection  of  a  manufac- 
turing establishment  and  marine  railway  within  the  city  limits,  it 
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was  '"resolved  that  the  conncil  agree,  when  the  tmetees  of  the  im- 
g  provement  loan  oertify  that  the  Messrs.  O'Brien  &  Bro.  have  satis^ 
7  faotorily*  secured  the  bonds  loaned  to  them,  and  complied  with  the 
act  of  the  legislature  authorizing  the  loan  of  said  bonds,  that  they 
will  release  said  parties  from  city  taxation  on  their  property,  to  the 
amount  of  bonds  invested  in  the  same,  not  exceeding  $20,000 :  pro- 
vided, however,  the  release  shall  extend  so  long  as  the  said  property 
shall  be  used  or  operated  as  a  manufacturing  establishment  and  ma- 
rine railway,  but  not,  in  any  event,  to  exceed  20  years," 

Nothing  further  was  done  on  the  subject  until  after  section  8  of 
article  10  of  the  new  constitution  of  West  Virginia  went  into  opera- 
tion on  the  twenty-second  of  August,  1872,  which  was  as  follows: 

<*(8)  No  county,  city,  scbool  district,  or  municipal  corporation,  except  in 
cases  where  such  corporations  have  already  authorized  their  bonds  to  be 
issued,  shall  hereafter  be  allowed  to  become  indebted,  in  any  manner,  or  for 
any  purpose,  to  an  amount,  including  existing  indebtedness,  in  the  aggregate 
exceeding  5  per  centum  on  the  value  of  the  taxable  property  therein,  to  be 
ascertained  by  the  last  assessment  for  state  and  county  taxes  previous  to  the^ 
incurring  of  such  indebtedness ;  nor  without,  at  the  same  time,  providing  for 
the  collection  of  a  direct  annual  tax  sufficient  to  pay,  annually,  the  interest 
on  such  debt,  and  the  principle  thereof,  within,  and  not  exceeding,  34  years 
provided,  that  no  debt  shall  be  contracted  under  this  section,  unless  all  ques- 
tions connected  with  the  same  shall  have  been  first  submitted  to  a  vote  of  the 
people,  and  have  received  three-fifths  of  all  the  votes  cast  for  and  against  the 
same." 

On  the  twenty-second  of  April,  1878,  the  city  council  adopted  the 
following  resolution : 

<'Be  it  resolved  by  the  mayor  and  council  of  the  city  of  Farkersburg,  that,, 
in  the  event  of  the  firm  of  M.  J.  O'Brien  &  Bro.  taking  from  the  city  a  loan 
of  twenty  thousand  (20,000)  dollars  of  its  bonds,  authorized  under  former 
resolution,  dated  September  6, 1870,  for  manufacturing  purposes,  and  paying 
punctually  the  interest  thereon  and  five  per  cent.  (5)  of  the  principal  for  six- 
teen years,  the  said  firm  be  released  from  any  further  payments,  and  the  bal- 
ance of  said  bonds  be  paid  by  the  city,  and  the  said  M.  J.  O'Brien  &  Bro.  are 
^  released  from  making  a  mailne  railway." 

•  *At  a  meeting  of  the  city  council  on  the  thirteenth  of  May,  1878, 
the  trustees  of  said  loan  made  a  report,  showing  that  they  had 
adopted  the  following  resolution : 

^Whereas,  M.  J.  O'Brien  and  W.  S.  O'Brien,  composing  the  firm  of  M.  J. 
O'Brien  &  Bro.,  are  desirous  of  obtaining  a  loan  of  the  bonds  of  the  city,  un- 
der and  by  authority  of  an  act  of  the  legislature  of  West  Virginia,  passed 
December  15, 1868,  for  manufacturing  purposes,  to  the  amount  of  $20,000, 
for  the  purpose  of  aiding  them  in  the  erection  of  a  foundry  and  machine 
works  in  the  city  of  Farkersburg;  and  whereas,  for  the  purpose  of  erectin^p 
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these  works,  they  have  bought  of  Mrs.  Joanna  Wait,  widow  of  Walton  Wait» 
deceased,  and  also  from  her  as  the  guardian  of  Bettie  C.  Wait,  infant  heir  of 
Walton  Wait,  deceased,  lot  No.  80  in  said  city  of  Parkersburg,  on  Kanawha 
street,  being  85  by  170  feet,  and  have  received  a  conveyance  from  her  of  said 
lot,  both  as  the  widow  of  said  Walton  Wait  and  as  the  guardian  of  said  Bet- 
tie  C.  Wait ;  and  whereas,  it  appears,  by  a  schedule  of  personal  property  of 
said  M.  J.  O'Brien  &  Bro.,  verified  by  affidavit,  and  now  in  the  hands  of  the 
city  attorney,  that  said  M.  J.  O'Brien  &  Bro.  are  the  owners  of  $15,000  worth 
of  personal  property  in  their  works  at  Volcano,  free  of  incumbrance,  we, 
therefore,  recommend  to  the  city  council  of  the  city  of  Parkersburg,  upon  the 
said  M.  J.  and  W.  S.  O'Brien  and  their  wives  executing  a  deed  of  trust  to  the 
said  city  on  the  said  $15,000  worth  of  personal  property,  as  well  as  upon  the  said 
lot  No.  80,  the  city  council  to  take  from  Mrs.  Joanna  Wait,  or  some  one  for  her, 
bank  stock,  with  power  of  attorney  to  dispose  of  the  same,  or  solvent  bonds, 
to  the  amount  of  $5,000,  as  security  that  said  Joanna  Wait,  guardian,  will 
obtain  from  the  circuit  court  of  Wood  county,  within  two  years,  authority  to 
convey  to  M.  J.  and  W.  S.  O'Brien  the  said  lot  No.  80,  for  and  on  behalf  of 
said  ward,  and  when  said  authority  is  obtained,  and  said  deed  made,  said 
stock  or  bonds  to  be  given  up,  then  the  city  council  may  deliver  to  said  M.  J. 
and  W.  S.  O'Brien,  upon  the  deposit  of  the  aforesaid  collaterals,  $10,000  of 
said  city  bonds;  and  when  said  M.  J.  and  W.  S.  O'Brien  have  put  a  building 
or  buildings  on  said  lot  ready  for  the  roof,  costing  not  less  than  $8,000  when 
completed,  shown  by  bills  rendered  and  authenticated  for  same  to  the  coun- 
cil, and  when  said  Joanna  Wait,  guardian  of  said  Bettie  0.  Wait,  by  the 
authority  of  the  said  circuit  court  of  Wood  county,  has  conveyed  for  and  on 
behalf  of  her  said  ward  the  said  lot  No.  80,  free  of  incumbrance,  to  saidS 
O'Brien  &  Bro.,  or  made  a  further  deposit  of  bank  stock  or*  bonds  to  the  IT 
amount  of  $8,000,  under  the  conditions  aforesaid,  as  security  that  she  will 
obtain  such  authority  within  two  years  from  the  date  hereof,  and  make  said 
conveyance,  which  shall  be  held  by  said  city  as  security  for  the  payment  of 
said  bonds  and  interest  until  said  deed  is  made  by  authority  of  said  court, 
then  said  city  council  may  deliver  to  said  M.  J.  O'Brien  &  Bro.  the  remaining 
$10,000 of  said  bonds;  and  said  city  council  shall  take  as  a  further  security 
for  the  payment  of  said  bonds  and  interest,  from  said  M.  J.  O'Brien  &  Bro.^ 
to  be  deposited  with  the  city  treasurer,  their  insurance  policies,  amounting  to 
$14,500,  transferred  to  the  said  city,  on  their  machinery,  stock,  etc.,  at  Vol- 
cano; and  when  their  buildings  on  said  lot  are  completed,  and  the  machinery 
thereon  erected,  then  the  said  M.  J.  O'Brien  &  Bro.  shall  have  the  whole  in- 
sured to  the  amount  of  $15,000,  and  keep  the  same  so  insured  for  the  benefit 
and  security  of  said  city  on  account  of  said  loan." 

At  the  same  time  the  city  attorney  presented  to  the  council  a 
trust  deed  executed  by  "said  O'Brien  &  Bro.,"  which  was  accepted, 
and  it  was  resolved  *'that,  upon  the  execution  of  the  trust  by  M.  J. 
O'Brien  &  Bro.,  the  clerk  is  authorized  to  issue  immediately  $10,- 
000,  part  of  city  bonds,  as  agreed  upon  by  the  resolution  of  the 
twenty-second  of  April,  1878." 
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The  trust  deed,  which  was  executed  by  the  two  O'Sriens  and  their 
wives,  and  acknowledged  by  them  on  the  thirteenth  of  May,  ISTS^ 
and  recorded  on  the  eighteenth  of  June,  1878,  was  in  these  words: 

''  This  deed,  made  the  thirteenth  day  of  May,  A.  D.  1873,  by  M.  J.  O'Brien 
and  P.  F.  O'Brien,  his  wife,  and  W.  8.  O'Brien  and  Jane  C.  0.  O'Brien,  his 
wife,  parties  of  the  first  part,  and  Okey  Johnson,  trustee,  party  of  the  second 
part,  witnesseth,  that  for  and  in  consideration  of  one  dollar  in  hand  paid  by 
the  said  trustee  to  the  parties  of  the  first  part,  the  receipt  whereof  is  hereby 
acknowledged,  the  said  parties  of  the  first  part  hereby  grant  unto  the  party  of 
the  second  part  all,  etc.,  of  the  following  property,  to- wit:  All  that  certain  lot 
of  ground  situate  on  Kanawha  street,  in  the  city  of  Parkersburg,  known  as  lot 
No.  89  on  the  plat  of  said  town,  and  being  the  same  lot  conveyed  by  Joanna 
M.  Wait,  guardian  of  Betty  0.  Wait,  and  Joanna  M.  Wait  in  her  own  right, 
to  the  said  parties  of  the  first  part,  by  deed  dated  the  twelfth  day  of  May, 
S 1873,  and  all  the  personal  property  mentioned  in  Schedule  A,  and  hereunto  an* 
•  nexed*and  made  part  and  parcel  of  this  deed,  said  property  now  situated  at 
Volcano,  in  the  county  of  Wood,  and  valued  at  $15,040.38,  which  said  last- 
named  property  is  permitted  to  remain  in  the  possession  of  the  parties  of  the 
first  part,  and  to  be  removed  from  Volcano  aforesaid  and  placed  in  the  build- 
ing or  buildings  to  be  erected  by  said  parties  on  the  lot  aforesaid,  until  the 
same  shall  be  required  by  the  parties  of  the  second  part,  upon  being  made  as 
hereinafter  specified ;  that  is  to  say :  Whereas,  an  act  passed  December  15, 1868, 
by  the  legislature  of  West  Virginia,  authorizing  the  mayor  and  city  council 
of  the  city  of  Parkersburg  to  lend  its  bonds  for  manufacturing  purposes,  to 
which  act  reference  may  be  had  for  a  more  explicit  understanding  of  the  pro- 
visions ;  and  whereas,  the  parties  of  the  first  part  have  negotiated  with  the 
said  city  for  a  loan  of  its  bonds  to  the  amount  of  $20,000,  according  to  the 
provisions  set  forth  in  an  ordinance  passed  by  the  said  city  council  the 
twenty-second  day  of  April,  1873,  whereby  it  is,  among  other  things,  provided 
that  if  the  parties  of  the  first  part  shall  punctually  pay  the  interest  on  the 
aforesaid  sum  of  $20,000,  and  5  per  centum  of  the  principal  for  16  years,  the 
said  parties  of  the  first  part  shall  be  released  from  any  further  payment,  which 
said  ordinance  was  authorized  under  a  former  ordinance,  dated  September  6, 
1870,  to  both  of  which  ordinances  reference  may  be  had  for  a  fuller  under- 
standing thereof,  and  are  made  part  hereof,  which  negotiation  for  the  afore- 
said loan  of  $20,000  of  the  bonds  of  the  said  city  is  made  on  the  part  of  said 
city  pursuant  to  a  recommendation  in  writing  made  by  the  trustees  of  said  loan, 
as  provided  in  said  act  of  the  legislature,  to  which  recommendation  in  writing 
reference  may  be  had  for  a  fuller  understanding  thereof,  and  is  made  part 
hereof,  in  trust  to  secure  the  faithful  performance  by  the  parties  of  the  first 
part  in  their  payment  of  the  aforesaid  interest  on  said  $20,000,  and  the  pay* 
ment  of  the  5  per  centum  of  the  principal,  as  specified  in  the  aforesaid  ordi- 
nance passed  the  twenty-second  day  of  April,  1873.  And  if  any  default  shall 
be  made  herein,  then  the  party  of  the  second  part,  as  trustee  aforesaid,  shall 
proceed  to  sell  the  property  hereby  conveyed  pursuant  to  the  provisions  of 
chapter  72  of  the  Code  of  West  Virginia,  and  the  acts  amendatory  thereta" 
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Exhibit  A|  annexed  to  the  trast  deed,  contained  a  list  by  items  of 
the  personal  property,  with  a  valuation  opposite  each  item,  the  same 
being  principally  machinery  and  tools.  Attached  to  it  was  an  affi-| 
davit  made  by  M.  J.  O'Brien,  setting*  forth  that  M.  J.  O'Brien  &* 
Bro.  owned  all  the  property  free  of  incumbrance,  and  that  each  item 
was  worth  the  sum  set  down  opposite  to  it,  and  that  the  whole  was 
then  worth  $16,000. 

On  the  tenth  of  June,  1873,  an  order  was  adopted  by  the  council, 
reciting  the  statute,  and  the  election,  and  the  prior  proceedings  of 
the  trustees  of  the  loan  and  of  the  council,  and  the  presentation  of 
the  deed  of  trust  and  the  deposit  of  the  |5,000  security,  and  of  the 
insurance  policies  before  provided  for,  and  then  ordered  that  the 
said  security  was  satisfactory,  and  that  $10,000  of  the  bonds  of  the 
city  be  delivered  to  M.  J.  O'Brien  &  Bro.  ''forthwith,  under  the  con- 
ditions of  and  in  accordance  with"  the  said  act  "and  the  orders  made 
September  6,  1870,  and  April  22,  1878,  made  and  intended  to  be 
made  by  authority  of  said  act  of  legislature,  and  to  be  controlled  by 
and  construed  according  to  its  provisions,"  and  further  ordered  that 
when  Mrs.  Wait  should  make  the  deed  to  lot  No.  80,  the  $5,000  se- 
curity should  be  given  up.  Thereupon  $10,000  of  the  bonds  were 
delivered  to  the  O'Briens.  Each  bond  was  a  certificate  of  indebted- 
ness for  $500,  payable  to  M.  J.  O'Brien  &  Bro.,  or  order,  dated  June 
1,  1878,  sealed  with  the  seal  of  the  city  and  signed  by  the  mayor 
and  the  clerk,  payable  June  1,  1893,  at  Parkersburg,  with  interest  at 
the  rate  of  6  per  cent,  per  annum,  payable  semi-annually,  June  1st 
and  December  1st,  in  the  city  of  New  Tork.  Coupons  payable  to 
bearer  for  each  payment  of  interest  were  attached.  Each  bond  con- 
tained this  statement:  "This  certificate  is  issued  by  authority  of  the 
act  of  the  general  assembly  of  the  state  of  West  Virginia,  passed  De* 
oember  16,  1868.'* 

On  the  ninth  of  September,  1873,  the  city  council  passed  the  fol* 
lowing  order : 

^It  appearing  to  the  satisf action  of  the  council  that  M.  J.  O'Brien  &  Bro. 
have  their  buildings,  which,  when  completed,  will  cost  more  than  $8,000, 
now  up  and  ready  to  be  roofed,  and  have  therefore  complied  with  the  recom- 
mendation of  the  manufacturers'  loan,  and  the  former  orders  of  the  council 
in  that  respect,  it  is  ordered  that  as  soon  as  Mrs.  Joanna  Wait,  or  some  one^ 
for  her,  shall  deposit  with  the  city  treasurer  bonds  to  the  amount  of*$8,000,* 
or  bank  stock,  with  power  of  attorney  to  dispose  of  the  same,  as  collateral  se- 
curity that  she  will  obtain  within  two  years  from  the  thirteenth  of  May,  1873, 
the  authority  from  the  circuit  court  of  Wood  county  to  make  for  and  on  be- 
half of  her  ward,  Bettie  0.  Wait,  a  deed  to  said  M.  J.  O'Brien  &  Bro.,  for  lot 
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No.  80  in  the  city  of  Fftrkenbnrg,  that  the  mayor  of  the  dty  of  Parkersburg 
is  directed  to  deliver,  properly  signed  by  himself  and  attested  by  the  derk  of 
the  council,  the  remaining  ($10,000)  ten  thousand  dollars  of  the  bonds  of  the 
city  of  Parkersburg,  as  provided  for  by  former  orders  of  this  counciL** 

The  second  lot  of  $10,000  of  the  bonds  were  thereupon  issued  to 
M.  J.  O'Brien  &  Brc,  the  bonds  being  in  the  same  form  as  the  others. 
No  other  proceedings  of  the  city  council  appear  as  to  the  issuing  of 
the  bonds.  The  bonds  were  all  of  them  indorsed  in  blank  by  M.  J. 
0*Brien  &  Bro.,  and  were  sold  by  them  at  80  cents  on  the  dollar, — 
$10,000  in  June,  1873,  and  $10,000  in  September,  1873.  The  ap- 
pellees are  the  owners  of  the  entire  $20,000  of  bonds,  and  are  bona 
fide  holders  of  them.  The  O'Briens  paid  to  the  city  the  $600  of  in- 
terest falling  due  December  1,  1873,  and  the  city  paid  the  coupons 
due  that  day.  The  O'Briens  paid  no  more.  The  city  paid  the  cou- 
pons which  fell  due  in  June  and  in  December,  1874,  and  in  June  and 
December,  1875.  It  paid  no  more.  The  coupons  which  fell  due 
June  1  and  December  1,  1876,  not  having  been  paid,  the  plaintiff^ 
Isabella  Brown,  owning  $6,000  of  the  bonds,  filed  this  bill  on  behalf 
of  herself  and  all  other  holders  of  the  bonds  who  should  nnite  in  the 
suit,  setting  forth  the  said  act  of  December,  1868,  the  election,  the 
action  of  the  trustees  of  the  loan  and  of  the  city  council,  the  giving 
of  the  security,  the  execution  and  recording  of  the  deed  of  trust,  and 
the  issuing  of  the  first  $10,000  of  bonds.  Her  $5,000  of  bonds  are 
part  of  those  bonds.  The  bill  sets  forth  the  proceeding  for  the  issu- 
ing of  the  rest  of  the  bonds  and  their  actual  issue.  It  avers  that  the 
holders  of  all  of  the  bonds  are  bona  fide  holders  for  value.  The  de- 
fendants in  the  suit  are  the  city  of  Parkersburg,  the  two  O'Briens 

Sand  their  wives,  and  the  assignee  in  bankruptcy  of  the  O'Briens. 

•  In  November,  1873,  the  O'Briens  and  their  wives  executed^to  said 
Johnson  a  deed  for  said  lot  No.  80  and  for  another  lot,  in  trust  to 
secure  one  Leach  for  his  indorsement  of  a  promissory  note  of  the 
O'Briens  for  $3,000,  with  power  to  sell  the  land  in  case  the  note  should 
not  be  paid.  On  the  ninth  of  November,  1874,  Johnson  sold  lot  No. 
80  and  its  appurtenances  at  auction,  under  said  last-named  trust 
deed,  to  the  city  of  Parkersburg,  and  on  the  eighth  of  December, 
1874,  executed  to  the  city  a  deed  of  it,  which  recited  that  the  sale  of 
the  lot  was  ''subject  to  a  trust  thereon  in  favor  of  the  city  of  Parkers- 
burg for  $20,000,"  and  that  the  sale  was  for  $300,  and  conveyed  the 
lot  and  its  buildings  and  appurtenances  to  the  city,  ''subject  to  the 
lien  of  the  said  city  aforesaid.** 
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The  bill  sets  forth  said  sale  and  conyeyance,  and  avers  that  the 
eity  has,  since  said  pnrehase,  claimed  said  real  estate  as  being  its 
property,  and  has  rented  it,  and  is  now  claiming  it  and  exercising  to 
some  extent  rights  of  ownership  over  it;  that  after  the  deed  from  the 
O'Briens  to  Johnson  was  executed  they  were  adjudged  bankrupt,  and 
their  assignee  in  bankruptcy  was  permitted,  without  objection  on  the 
part  of  the  city,  to  take  possession  of  the  movable  tools  and  ma- 
chinery covered  by  said  deed;  that  said  chattels  were  sold  by  said 
assignee  to  various  purchasers,  and  became  scattered  and  deterio- 
rated in  value;  that  some  were  sold  subject  to  the  claim  of  the  city, 
and  others  without  such  reservation;  that  the  city  continued  to  pay 
the  interest  on  the  bonds  until  the  maturity  of  the  coupons,  which 
became  due  June  1,  1876,  when  it  refused  to  pay  them,  and  has  paid 
no  more,  and  refuses  to  recognize  the  obligations  of  the  bonds  and 
coupons,  on  the  ground  that  they  were  issued  by  the  city  without 
lawful  authority;  and  that  the  city  has  neglected  the  real  estate  and 
the  improvements  and  fixed  machinery  on  it,  and  the  buildings  are 
mioccupied  and  unprotected,  lying  open  to  the  weather  and  to  depre- 
dations, and  no  care  is  used  in  protecting  the  buildings  and  the  ma- 
chinery, and  many  valuable  parts  of  the  machinery  have  thus  been 
lost.  The  bill  alleges  that  the  deed  of  tnist  to  the  city  was  executed 
for  the  purpose  of  securing  the  holders  of  the  bonds  and  coupons, 
and  they  are  the  parties  beneficially  interested  in  the  same,  and  the 
city  is  a  trustee  of  all  the  property  mentioned  in  the  deed,  for  the 
holders  of  the  bonds;  that  the  city  was^bonnd  to  care  for  the  prop* 
erty  and  protect  the  title  to  it  for  the  benefit  of  the  cestuis  que  trust, 
and  especially  as  it  had  induced  them  to  purchase  the  bonds,  as  well 
in  reliance  on  the  deed  as  on  the  credit  of  the  city ;  that  the  city 
was,  as  trustee,  bound  to  interpose  to  prevent  the  sale  of  the  chattels 
by  the  assignee  in  bankruptcy,  and  to  place  the  property  in  the  charge 
of  a  responsible  custodian,  and  protect  it  from  depredation,  and  that, 
in  failing  to  exercise  such  care  and  in  permitting  such  sale,  the  city 
has  violated  the  duties  assumed  by  it  from  its  acceptance  of  the  deed, 
and  has  become  liable  to  account  to  the  holders  of  the  bonds  for  all 
the  loss  and  injury  which  has  occurred  to  said  real  estate  and  chat- 
tels by  reason  of  such  neglect;  and  that  the  owners  of  the  bonds  are 
entitled  to  the  interposition  of  a  court  of  equity  for  the  care  and  pro- 
tection of  the  property,  and  to  a  decree  for  the  sale  of  such  of  it  as 
remains  upon  the  premises  mentioned  in  the  deed  to  the  city,  and 
for  the  sale  of  the  real  estate,  and  a  decree  against  the  city  requiring 
v.l— 29 
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it  to  aocount  for  and  pay  over  to  the  holders  of  the  bonds  all  saoh 
moneys  as  have  been  lost  to  them  from  such  neglect,  and  to  pay  to 
them  any  balance  which  may  remain  due  to  them  after  applying  all 
sums  which  may  result  from  such  sales  and  accounting.  The  prayer 
of  the  bill,  as  originally  filed,  is  for  the  appointment  of  a  receiver  to 
take  charge  of  the  property,  and  the  appointment  of  a  trustee  to  make 
sale  of  it,  and  the  distribution  of  the  proceeds  of  sale  among  the  own- 
ers of  the  bonds  and  coupons,  and  that  the  city  account  for  and  pay 
oyer  to  them  the  value  of  the  chattels  so  lost  or  sold,  and  for  such 
loss  as  has  resulted  by  reason  of  such  neglect  of  duty  on  the  part  of 
the  city  in  the  care  of  the  property,  and  the  rents  and  profits  received 
by  the  city  from  the  property,  and  that  the  city  and  the  O'Briens  pay 
to  the  owners  of  the  bonds  any  deficiency  in  the  principal  and  inter- 
est thereof  which  may  remain  after  the  payment  of  the  sums  result- 
ing from  the  sales  and  accounting  aforesaid. 

The  city  answered  the  bill,  setting  up  various  defenses.  One  is 
that  a  majority  of  the  qualified  voters  of  the  city  did  not  vote  at  said 
election  in  favor  of  authorizing  the  issuing  of  bonds  under  the  act  of 
§1868.  Another  is  that  the  voters  voted  on  the  question  of  authoriz- 
•  ing  the  issue  of  bonds  generally'under  the  act,  and  not  on  the  ques* 
tion  of  issuing  the  particular  bonds.  Another  is  that  the  issuing  of 
said  bonds  had  not  been  authorized  prior  to  the  twenty-second  of 
August,  1872,  when  said  section  8  of  article  10  of  the  new  constitu- 
tion of  West  Virginia  became  operative ;  that  said  section  governed 
in  the  issuing  of  said  bonds;  and  that  they  were  issued  in  violation 
thereof,  in  that  the  payment  thereof  was  not  provided  for  at  the  time 
of  the  issuing  thereof,  as  required  by  said  section,  and  all  questions 
connected  with  the  same  were  not  first  submitted  to  a  vote  of  the 
people,  as  therein  required,  and  said  bonds  are  void.  Another  is 
that  the  act  of  1868  was  in  violation  of  the  constitution  of  the  state. 
Another  is  that  at  the  time  of  the  passage  of  said  act  the  city  had^ 
and  now  has,  no  property  out  of  which  it  could  pay  any  such  bonds, 
except  such  funds  as  it  is  or  may  be  authorized  by  law  to  raise  by 
taxation.  Another  is  that  the  bonds  were  issued  in  aid  of  a  private 
enterprise,  for  individual  profit,  and  not  for  a  public  purpose;  that  it 
is  in  excess  of  the  constitutional  power  of  the  legislature  of  the  state 
to  authorize  taxation  for  the  purpose  of  paying  said  bonds,  unless 
that  power  was  clearly  conferred  on  it  by  the  constitution  of  the 
state;  that  no  such  power  was  conferred  on  it  by  the  constitution  of 
the  state  in  force  at  the  time  of  tbe  passage  of  said  act  or  the  one 
now  in  force;  that  the  said  act  is  void  for  want  of  power  in  the  legis- 
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lature  to  pass  it;  and  that  the  bonds  issued  under  it  are  void. 
Another  is  that  the  bonds  are  void  because  they  were  issued  in  viola- 
tion of  section  9  of  article  10  of  the  constitution  of  the  state  in  force 
at  the  time  they  were  issued,  which  provides  that  the  legislature 
may,  by  law,  authorize  the  corporate  authorities  of  cities  to  assess 
and  collect  taxes  for  corporate  purposes ;  that  said  provision  amounts 
to  a  prohibition  against  assessing  and  collecting  taxes  for  any  other 
than  a  corporate  purpose;  and  that  said  bonds,  being  issued  for  a 
private  and  not  for  a  corporate  purpose,  are  void. 

The  answer  alleges  that  if  any  property  covered  by  the  deed  of 
trust  was  sold  by  the  assignee  in  bankruptcy,  it  was  sold  by  him  sub- 
ject  to  said  deed  of  trust.  It  denies  the  allegations  of  the  bill  as  to 
the  neglect  of  the  city  to  protect  and  care  for  the  buildings  and  ma- 
chinery. It  avers  that  it  is  not  chargeable  with  the  care  of  the  prop-S 
erty,  but  that  it  has  taken  as  good  care  of  the  same  as^was  possible* 
under  the  circumstances,  and  has  used  all  due  diligence  to  rent  it. 
It  denies  that  the  deed  of  trust  was  executed  to  secure  the  holders  of 
the  bonds  and  coupons,  and  denies  that  the  city  was  or  is  a  trustee 
for  them  of  the  property  covered  by  the  deed,  and  denies  that  it  in- 
duced any  person  to  take  the  bonds.  It  avers  that  it  is  not  compe- 
tent for  the  city  to  act  as  trustee  in  such  a  matter,  wholly  foreign  to 
the  purpose  of  its  creation;  that  it  has  paid  out,  as  interest  on  the 
bonds  and  expenses  attending  the  issuing  of  them,  and  taxes  on  the 
property,  more  than  it  has  received  from  all  sources  on  account  of 
the  property;  and  that  the  plaintiff  has  a  plain  and  adequate  remedy 
in  a  court  of  law.  It  denies  the  right  of  the  complainant  to  any  de> 
cree  against  it  for  any  sum  in  any  event,  whether  the  court  shall 
deem  the  complainant  entitled  to  a  sale  of  the  property  mentioned  in 
the  deed  of  trust  or  otherwise.  Finally,  the  answer  says  that  if  the 
court  shall  be  of  opinion  that  it  has  any  jurisdiction  in  the  premises, 
or  that  the  complainant  is  entitled  to  resort  to  the  property  for  the 
payment  of  the  bonds  or  the  interest  thereon,  the  city  is  willing  to 
submit  to  any  order  to  be  made  by  the  court  in  relation  to  the  dispo- 
sition of  the  property,  upon  the  court  pronouncing  the  bonds  void  and 
the  city  not  liable  on  account  thereof,  but  it  prays  that  in  any  order 
to  be  made  the  city  may  be  decreed  to  receive  out  of  the  proceeds 
of  any  sale  of  the  property  the  sum  it  has  so  expended  above  its  re- 
ceipts. 

The  bill  was  taken  as  confessed  as  to  all  the  defendants  except  the 
city.  The  holders  of  all  the  bonds  were  made  parties  complainant. 
Proofs  were  taken  on  both  sides.    The  bill  was  then  amended  so  as 
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to  aver  also  that  the  city  is  estopped,  by  her  conduct,  to  deny  the 
validity  of  her  indebtedness  according  to  the  tenor  and  effect  of  the 
bonds  and  coupons,  and  so  as  to  add  to  the  prayer  for  relief  the  fol- 
lowing :  "or  that  the  said  city  of  Parkersburg  may  be  decreed  to  pay 
the  said  bonds  and  coupons  according  to  the  tenor  thereof,  and  es- 
pecially that  a  decree  may  be  passed  for  the  payment  of  the  overdue 
coupons  upon  the  said  bonds."  The  bill  was  further  amended  so  as 
to  allege  that  even  if  the  city  was  not  chargeable  as  trustee  from  the 
c  time  of  the  execution  of  the  deed  of  trust,  it  is  chargeable  with  all  the 
*  duties  and  liabilities  of  a  trustee,  in  regard  to  alhof  the  property,  from 
the  respective  times  at  which  it  actually  took  possession  of  the  same ;  and 
the  grantee  in  the  deed  of  trust  was  made  a  defendant  and  appeared. 
The  case  was  brought  to  a  hearing,  and  a  decree  was  made,  which 
states  that  the  court  is  of  the  opinion  that  the  city  is  indebted  for  the 
bonds  and  coupons  and  is  responsible  for  their  payment  according  to 
their  tenor  and  effect;  that  the  $20,000  of  bonds  are  held  by  the  sev- 
eral complainants  in  amounts  severally  specified,  and  that  there  are 
due  to  them  severally  certain  specified  sums  for  interest  coupons  due 
and  unpaid  upon  the  bonds,  (being  interest  from  and  including  June 
1,  1876,  to  and  including  June  1,  1879,)  with  interest  from  the 
date  of  the  decree;  and  then  decrees  that  the  complainants  are  en- 
titled to  have  the  bonds  held  by  them  respectively  paid  by  the  city 
at  the  maturity  of  the  same,  with  interest  payable  at  the  times  and 
in  the  manner  stated  in  the  interest  coupons  attached  to  the  bonds, 
and  that  the  complainants  respectively  recover  against  the  city  for 
the  several  sums  so  set  out  as  due  for  interest  on  the  bonds,  and  in- 
terest on  the  same  from  the  date  of  the  decree,  and  costs,  and  have 
execution  therefor.  From  this  decree  the  city  has  appealed  to  this 
court. 

The  bill,  as  filed,  asked  for  equitable  relief,  and  sought  to  charge 
the  city  as  a  trustee  and  to  reach  the  property  covered  by  the  deed 
of  trust.  The  relief  granted  by  the  decree  was  a  simple  money  judg- 
ment against  the  city  for  the  interest  due  on  the  bonds  at  the  date 
of  the  decree,  based  on  the  legal  liability  of  the  city  to  pay  the  bonds 
and  coupons.  For  this  there  was  a  plain,  adequate,  and  complete 
remedy  at  law,  in  each  bondholder,  if  the  city  was  thus  liable.  So 
that  the  decree  made  could  not  be  sustained,  in  any  event. 

But  we  are  of  opinion  that,  within  the  principles  decided  by  this 
court  in  the  case  of  Loan  Association  v.  Topeka,  20  Wall.  655,  the 
bonds  in  question  here  are  void.  The  act  of  1868  authorizes  the 
bonds  to  be  issued  as  the  bonds  of  the  city.     The  principal  and  in- 


Digitized  by 


Google 


Cmr  OF  PA&EXB8BUBa  V.  BBOWX.  468 

terest  are  to  be  paid  by  the  city.  The  bonds  are  to  be  lent  to  per- 
sons engaged  in  manufacturing.  Those  persons  are  to  pay  the  in- 
terest on  the  ''loans"  semi-annually  to  the  treasurer  of  the  city,  and 
are  also  to  pay  annually  to  the  city  5  per  cent,  of  the  principal, g 
to  go  into  the  sinking*fund  of  the  city,  till  the  "loans"  are  paid  in? 
full.  No  fund  is  provided  or  designated  out  of  which  the  city  is  to 
pay  the  principal  or  interest  of  the  bonds.  What  the  "borrower,"  as 
the  acts  calls  him,  is  to  so  pay  to  the  city,  is  not  such  a  fund.  The 
city  is  to  pay  the  principal  and  interest  of  the  bonds,  according  to 
their  tenor,  whether  the  "borrower"  pays  the  city  or  not.  No  other 
source  of  payment  being  provided  for  the  city,  the  implication  is  that 
the  city  is  to  raise  the  necessary  amount  by  taxation.  It  has,  by 
section  16  of  the  act  of  March  17,  1860,  authority  to  levy  and  collect 
an  annual  tax  on  the  real  estate  and  personal  property  and  tithables 
in  the  city,  and  upon  all  other  subjects  of  taxation  under  the  revenue 
laws  of  the  state,  which  taxes  are  to  be  for  the  use  of  the  city.  A 
legitimate  use  of  the  moneys  so  raised  by  taxation  is  to  pay  the  debts 
of  the  city.  Taxation  to  pay  the  bonds  in  question  is  not  taxation 
for  a  public  object.  It  is  taxation  which  takes  the  private  property 
of  one  person  for  the  private  use  of  another  person.  There  is,  in  the 
act  of  1860,  a  provision  that  the  tax  shall  not  exceed  a  given  per- 
centage of  the  assessed  value  of  the  property,  or  so  much  on  every 
tithable,  but  it  does  not  appear  that  a  tax  for  these  bonds  would  ex- 
ceed the  limit.  Therefore,  the  inference  that  it  was  intended,  by  the 
act  of  1868,  that  such  taxation  as  should  be  necessary  to  pay  the 
bonds  should  be  resorted  to,  must  remain  in  full  effect.  There  was 
no  provision  in  the  constitution  of  West  Virginia  of  1862  authorizing 
the  levying  of  taxes  to  be  used  to  aid  private  persons  in  conducting 
a  private  manufacturing  business.  This  being  so,  the  legislature 
had  no  power  to  enact  the  act  of  1868. 

There  having  been  a  total  want  of  power  to  issue  the  bonds  origi- 
nally, under  any  circumstances,  and  not  a  mere  failure  to  comply  with 
prescribed  requirements  or  conditions,  the  case  is  not  one  for  apply- 
ing to  the  city,  under  any  state  of  facts,  any  doctrine  of  estoppel  or 
ratification,  by  reason  of  its  having  paid  some  installments  of  interest 
on  the  bonds,  (Loan  Association  v.  Topeka,  ubi  supra,)  or  by  reason 
of  any  of  the  acts  of  its  officers  or  agents  in  dealing  with  the  prop- 
erty covered  by  the  deed  of  trust.  No  such  acts  can  give  validity  to 
the  statute  or  to  the  bonds,  however  they  may  affect  the  status  of  the 
property  dealt  with  or  the  relation  of  the  city  to  such  property. 
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•  *Bnt  it  IB  contended  by  the  appellees  that,  independently  of  the 
original  validity  of  the  bonds^  the  city  is  liable  to  pay  them,  because 
it  misled  and  prejudiced  their  holders  and  prevented  them  from  re- 
sorting to  the  Sticurity,  or  because  it  received  the  full  value  of  the 
bonds  in  consideration  of  paying  them.  It  is  urged  that  if  the  bonds 
were  void  the  city  had  no  right  to  meddle  with  the  security.  There 
has,  however,  never  been  any  impediment  to  a  resort  by  the  holders 
of  the  bonds  to  proceedings  to  have  the  property  covered  by  the  deed 
of  trust  administered  for  and  appropriated  to  their  benefit,  as  repre- 
senting the  O'Briens,  in  respect  to  such  property,  and  as  subrogated 
to  the  rights  of  the  O'Briens  to  have  the  property  devoted  to  the  pay- 
ment of  the  principal  and  interest  of  the  bonds,  in  view  of  their  be- 
ing void.  The  only  misleading  or  prejudice  was  that  the  holders  of 
the  bonds,  mistaking  the  law,  supposed  them  to  be  valid  obligations 
of  the  city.  As  to  the  receipt  of  property  by  the  city,  it  received 
certain  property,  but  it  did  not  thereby  enter  into  any  obligation, 
even  if  it  could  have  done  so,  to  pay  these  bonds.  The  evidence 
shows  that  the  city  has  endeavored,  in  a  proper  way  and  with  a  due 
regard  to  the  interests  of  the  O'Briens  and  of  those  interested  under 
the  O'Briens,  to  preserve  and  protect  the  property  and  realize  from 
it  as  much  as  could  be  realized.  The  bill  in  this  case  was  filed  in 
December,  1876.  The  case  was  heard  in  September,  1879.  The 
bill  prayed  for  a  receiver  of  the  property,  yet  none  was  appointed  or 
applied  for,  so  far  as  appears.  The  sales  by  the  city  of  movable 
property,  which  are  complained  of,  took  place  after  this  suit  was 
brought.  The  plaintiffs  have  chosen  to  leave  all  the  property  in  the 
hands  of  the  city  up  to  this  time.  The  city  has  acted  in  good  faith, 
and  with  reasonable  discretion,  in  regard  to  the  property,  through- 
out. No  valuation  placed  upon  the  property,  real  or  personal,  or 
any  part  of  it,  by  way  of  estimate  or  opinion,  at  the  time  the  city 
took  possession  of  it,  or  at  any  time  since,  can  be  taken,  on  the  evi- 
dence in  this  case,  as  the  measure  of  any  liability  of  the  city  on  the 
bonds  or  in  respect  of  the  property.  Neither  the  O'Briens  nor  the 
plaintiffs  interposed  to  control  the  property,  but  left  the  city  to  con- 

gtrol  and  manage  it.     There  are  not  about  the  acts  of  the  city,  in  re- 

•  gard  to  the  property,  any  elements  which  can* constitute  the  city  a 
trustee  of  the  property,  with  the  duties  imposed  on  a  trustee.  No 
trust  arose  in  favor  of  the  plaintiffs  out  of  the  deed  of  trust  to  John- 
son. The  trust  thereby  created  was  one  to  secure  the  payment  by 
the  O'Briens  to  the  city  of  the  interest  on  $20,000  and  of  the  princi- 
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pal  of  that  sum.  The  plaintiffs  oould  not  enforce  that  trust  in  the 
place  of  the  city.  It  was  a  void  trust,  because  the  consideration  of 
it  was  the  issuing  of  the  void  bonds.  Nor  did  the  purchase  by  the 
city  of  the  property  which  it  bought  subject  to  the  trust  validate  the 
original  trust  or  create  a  new  one. 

But,  notwithstanding  the  invalidity  of  the  bonds  and  of  the  trust, 
the  O'Briens  had  a  right  to  reclaim  the  property  and  to  call  on  the 
city  to  account  for  it.  The  enforcement  of  such  right  is  not  in  af- 
firmance of  the  illegal  contract,  but  is  in  disaffirmance  of  it,  and 
seeks  to  prevent  the  city  from  retaining  the  benefit  which  it  has 
derived  from  the  unlawful  act.  2  Gomyn«  Gont.  109.  There  was  no 
illegality  in  the  mere  putting  of  the  property  by  the  O'Briens  in  the 
hands  of  the  city.  To  deny  a  remedy  to  reclaim  it  is  to  give  effect  to 
the  illegal  contract.  The  illegality  of  that  contract  does  not  arise 
from  any  moral  turpitude.  The  property  was  transferred  under  a  con- 
tract which  was  merely  malum  prohibitum,  and  where  the  city  was  the 
principal  offender.  In  such  a  case  the  party  receiving  may  be  made 
to  refund  to  the  person  from  whom  it  has  received  property  for  the 
unauthorized  purpose,  the  value  of  that  which  it  has  actually  received. 
White  V.  Franklin  Bank,  22  Pick.  181 ;  MorviUe  v.  American  Tract  So- 
ciety,  123  Mass.  129;  Davis  v.  Old  Colony  Railroad,  131  Mass.  258, 
275,  and  cases  there  cited.  The  O'Briens  having  indorsed  and  sold 
the  bonds,  the  holders  of  the  bonds  succeeded  to  such  right  of  the 
O'Briens  as  an  incident  to  the  ownership  of  the  bonds.  The  O'Briens 
suffered  the  city  to  take  possession  of  and  administer  the  property. 
They  were  made  parties  to  this  suit  originally  and  have  made  no  de- 
fense to  it.  The  right  which  the  plaintiffs  so  have  to  call  on  the  city 
to  render  an  account  of  the  property  is  one  which  can  be  properly 
adjudicated  in  this  suit  in  equity.  It  involves  the  taking  of  an  account, 
the  sale  under  the  direction  of  the  court  of  what  remains  of  the  prop- 
erty, and  the  ascertainment  of  the  proper  charges  to  be  allowed  toS 
the*eity  against  the  moneys  it  has  received  and  against  the  proceeds!? 
of  sale.  There  can  be  no  doubt  that  the  city  is  entitled  to  be  credited 
the  sums  it  has  paid  in  good  faith  to  acquire,  protect,  preserve,  and 
dispose  of  the  property,  and  for  insurance  and  taxes,  and  the  amount 
it  has  paid  in  paying  the  coupons  it  has  paid,  and  that  it  is  to  be 
charged  with  what  it  has  received.  But  it  is  not  to  be  charged  with 
any  sum  for  loss  of  or  damage  to  or  depreciation  of  the  property.  The 
remaining  property  must  be  sold  under  the  direction  of  the  court 
below,  and  an  account  be  stated  on  the  foregoing  principles,  and  the 
net  proceeds  of  the  sale  and  the  net  amount  of  money,  if  any,  in  the 
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hands  of  the  city,  must  be  distributed  among  the  plaintiffs.  The 
decree  of  the  circuit  court  must  be  reversed,  with  costs,  and  the  case 
be  remanded  to  that  court,  with  instructions  to  enter  a  decree  declar- 
ing that  the  city,  in  issuing  the  bonds,  exceeded  its  lawful  powers,  and 
that  they  cannot  be  enforced  as  obligations  of  the  city,  and  providing 
for  a  sale  of  the  remaining  property,  real  and  personal,  under  the 
direction  of  the  court,  and  the  taking  of  an  account  between  the  city 
and  the  property  on  the  basis  stated  in  this  opinion,  and  the  applica- 
tion in  conformity  with  this  opinion  of  the  net  proceeds  of  the  sale 
and  of  the  net  amount  of  money,  if  any,  remaining  in  the  hands  of 
the  city  received  from  the  O'Briens,  or  from  the  sales  by  it  of  any  of 
the  property  received  by  it,  and  for  such  further  proceedings  in  the 
case  as  may  be  in  conformity  with  this  opinion. 

We  have  not  deemed  it  necessary  to  consider  the  question  whether 
the  bonds  were  void  as  having  been  issued  in  violation  of  section  8  of 
article  10  of  the  constitution  of  West  Virginia  of  1872,  or  the  question 
whether  the  act  of  1868  required  a  vote  by  the  voters  of  the  city  on  each 
loan  of  bonds  to  be  made,  or  the  question  whether  the  act  of  1868  was 
observed  in  other  respects  in  issuing  the  bonds. 


(106  U.  S.  679) 

Gat  and  others  v.  Pabpabt. 

(January  S,  1883.) 

WBirmr  IiramuMBiiT— Ezbcution  of— Burden  of  Proof— Asstghmbht  to 

WiFB— CoMamifiRATiON— Partitioh  at  Law  and  in  Equttt— Con- 

VSTANGB  UNDER— Innocent  Purchaser. 

When  an  instrument  concerning  real  estate  is  acknowledged  or  proved  so  as  to  be 
admitted  to  record  and  read  in  evidence,  tlie  burden  of  proof  is  on  the  party 
denying  its  execution ;  and  the  fact  that  a  perdon  whose  name  is  signed  as  a 
witness  to  its  execution  is  alive  and  is  not  called  to  testify,  leaves  a  strong 
inference  that  its  execution  cannot  be  disproved. 

When  a  man  who  has  married  a  woman  and  become  the  father  of  two  children  by 
her,  makes  to  her  an  assignment  of  a  mortgage,  after  she  discovers  that  he  had 
a  wife  living  from  whom  he  had  no  divorce,  the  assignment  is  a  meritorious 
act  and  not  impeachable  for  immorality  of  consideration. 

The  difference  between  a  judgment  and  a  writ  of  partition  at  common  law,  and  a 
partition  by  decree  in  chancery,  as  it  aftects  the  title,  is  that  the  former 
operates  by  way  of  delivery  of  possession  and  estoppel,  while  in  the  latter  the 
transfer  of  title  can  be  effected  only  by  the  execution  of  conveyances  betwees 
the  parties,  which  may  be  decreed  by  the  court  and  compeUed  by  attachment. 
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In  some  of  the  Btates  of  the  Union  the  chancery  courts  ha^a  been  authorized  to 
make  such  conveyances  by  master  commissioners,  or  it  has  been  enacted  that 
the  decree  itself  shall  operate  as  such  conyeyance. 

But  where  in  a  partition  in  equity  no  such  decree  for  conveyance  has  been  made, 
and  no  such  statute  exists,  the  proceeding  is  incomplete,  and  while  it  may  be 
effectual  as  a  division  and  allotment  of  the  property,  no  title  passes,  and  that 
remains  as  it  was  before. 

Where  such  a  decree  undertakes  to  declare  the  nature  of  the  estate  of  each  co-tenant, 
and  does  it  erroneously,  and  where  deeds  have  been  made  three  days  after  tntor 
partes  which  do  not  follow  this  erroneous  decree,  and  where,  12  years  after- 
wards, a  bill  in  chancery  is  brought  to  perfect  the  partition  by  compelling 
conveyances  in  accordance  with  the  erroneous  declaration  of  the  original  de- 
cree, it  is  open  to  the  court  on  this  new  bill  to  inquire  into  the  equities  of  thet 
parties  arising  out  of  the  surrounding  circumstances,  and  to  refuse  to  decree 
conveyances  in  accord  with  the  title  as  found  by  the  former  decree,  when  it  is 
inequitable  to  do  so. 

If  such  former  decree  was  made  by  consent  of  the  party  against  whom  the  error 
was  committed,  and  without  any  valuable  consideration,  and  no  one  is  in- 
terested but  volunteers,  or  those  who  have  purchased  with  full  notice  of  the 
facts,  no  such  decree  for  conveyance  will  be  made,  but  the  parties  will  be  left 
to  rely  for  their  title  on  the  conveyances  which  were  interchangeably  made  to 
each  other  in  accordance  with  the  allotments  to  the  parties. 

No  person  can  be  an  innocent  purchaser  for  value  under  the  first  decree  who 
bought  while  the  suit  to  enforce  it  was  pending,  and  who  was  attorney  for  the 
plaintiff  in  that  suit  throughout,  and  whose  purchase  was  from  such  plaintiff. 

*  Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North-* 
em  District  of  Illinois. 

Edward  S.  I$ham,  Lyman  Trumbull^  and  Arthur  W.  Windett,  for 
appellants. 

Laiprence  Proudfoot  and  John  S.  Miller^  for  appellee. 

MniLSB,  J.  This  is  an  appeal  from  a  decree  of  the  circuit  court 
for  the  northern  district  of  Illinois.  The  issues  raised  by  the  plead- 
ings are  so  well  stated  in  the  opinion  of  the  district  judge,  sitting  in 
the  circuit  court  on  rendering  the  decree,  that  we  cannot  do  better 
than  to  state  them  in  his  language: 

**Bj  the  original  bill  the  complainant  Elizabeth  Flaglor  charged  that  she 
was  the  sole  surviving  child  of  Charles  D.  Flaglor,  deceased ;  that  one  Augus- 
tus Garrett  died  in  the  city  of  Chicago  some  time  in  the  year  1848,  seized  of 
lot  25,  in  block  9,  in  the  Fort  Dearborn  addition  to  Chicago,  together  with  a 
large  amount  of  other  real  estate,  leaving  Eliza  Garrett  his  widow,  and  no 
children  nor  descendants  of  a  child  or  children,  and  leaving  a  will,  which  was 
duly  probated  in  Cook  county,  whereof  said  widow,  Eliza  Garrett,  James 
Crow,  and  Thomas  G.  Crow  were  duly  appointed  executors,  in  which  will 
said  Garrett  duly  disposed  of  and  devised  his  estate,  and  among  other  dev- 
isees in  said  wiU  was  the  said  Charles  D.  Flaglor;  that  in  the  year  1851  a 
bill  for  partition  was  filed  in  the  circuit  court  of  Cook  county  by  said  Eliza 
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Garrett,  James  Crow,  and  Thomas  G.  Crow  against  Letitia  Flaglor,  Frederick 
T.  Flaglor,  and  Charles  D.  Flaglor,  and  Lucy  Louisa  Flaglor  and  Elizabeth 
Flaglor,  children  of  said  Charles  D.,  all  of  whom,  it  was  alleged,  were  in- 
terested in  said  will ;  that  upon  the  answers  of  the  defendants  to  said  bill, 
proofs  taken,  and  the  report  of  commissions,  a  decree  was  entered  that  par- 
tition be  made  of  the  real  estate  of  which  said  Augustus  Garrett  died  seized, 
among  the  persons  to  whom  the  same  was  devised  by  said  will,  and  said  lot 
25,  in  block  9,  was  allotted  and  set  apart  to  said  Letitia  Flaglor  during  her 
life,  remainder  over  to  said  Charles  D.  Flaglor  for  his  life,  remainder  in  fee 
to  his  children  him  surviving,  and  on  failure  of  children  him  surviving  the 
fee  to*said  James  Crow  and  Thomas  G.  Crow;  that  the  parties  entered  into 
possession  of  the  several  parcels  of  real  estate*  as  set  apart  to  them,  and 
executed  and  delivered  to  each  other  interchangeably  deeds  of  conveyance,  so 
as  to  invest  each  of  the  parties  to  said  bill  with  the  title  in  severalty  to  the 
portions  of  said  estate  so  set  apart  and  allotted  to  them,  and  also  a  certain 
written  contract  in  regard  to  the  interests  of  the  children  of  said  Charles  D. 
in  the  property  set  off  to  said  Letitia  and  Charles  D. 

•  *'  The  bill  then  alleged  the  death  of  said  Letitia  and  Charles  D.  Flaglor,  and 
that  complainant  Elizabeth  was  the  sole  surviving  child  of  said  Charles  D., 
and  entitled  as  such  to  an  estate  in  fee  to  the  lands  so  set  off  and  allotted  by 
said  decree  to  said  Letitia  and  Charles  D.,  and  prayed  that  said  James  and 
Thomas  G.  Crow,  as  surviving  executors  of  the  will  of  said  Garrett,  be  re- 
quired to  execute  proper  deeds  of  conveyance  of  the  fee  to  said  lot  25  to  said 
complainant  Elizabeth,  and  that  said  Jessell  and  the  other  tenants  in  posses- 
sion account  for  and  pay  over  to  complainant  the  rents,  issues,  and  profits  of 
said  lot  by  them  received  after  the  death  of  said  Charles. 

*«The  bill  also  charged  that  said  Charles  D.  Flaglor,  on  or  about  the  nine- 
teenth day  of  August,  1S57,  made  and  executed  to  Frederick  T.  Flaglor,  his 
father,  a  certain  mortgage  deed  of  said  lot  25,  to  secure  the  payment  of  the 
sum  of  $20,000,  on  the  first  day  of  November,  1867,  together  with  interest 
thereon  at  the  rate  of  6  per  cent,  per  annum,  payable  annually,  and  that 
said  defendant  Catharine  Reid  was  the  holder  of  said  mortgage. 

««Soon  after  filing  the  original  bill,  the  said  Elizabeth  Flaglor,  complainant, 
died,  leaving  a  will,  whereby  she  devised  all  her  estate  to  her  mother,  Lucy 
C.  Flaglor,  and  by  order  of  court  said  Lucy  C,  who  has  since  intermarried  with 
one  Gay,  was  made  complainant,  and  the  suit  has  since  proceeded  in  her 
name.  James  and  Thomas  G.  Crow  were  served  with  process,  but  made  no 
defense.  Jessell  appeared  and  answered.  Catharine  Beid,  being  a  non-resi- 
dent, was  brought  into  court  by  publication,  under  the  statute  of  Illinois, 
and  such  steps  were  taken  that  the  case  on  the  original  bill  was  brought  to 
hearing  before  the  superior  court  of  Cook  county,  at  the  August  term,  1872, 
and  a  decree  made  directing  said  James  and  Thomas  G.  Crow^^as  executors, 
to  convey  to  complainant  the  title  in  them,  as  surviving  executors  and  trus- 
tees of  Augustus  Garrett,  and  that  Jessell,  who  was  a  tenant  of  the  premises 
under  an  unexpired  lease  from  said  Charles  D.  Flaglor,  surrender  possession 
to  complainant^  and  that  the  defendant  Catharine  Beid  release  the  said  mort- 
gage made  by  said  Charles  D.  to  Frederick  T.  Flaglor,  and  that  said  mortgage 
be  held  void  as  against  the  estate  of  said  complainant  in  said  premises.    In 
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October,  1878»  said  Catharine  Beld,  bj  the  name  of  Catharine  Farpart,  (sht 
having  intermarried  with  Lewis  Parpart,)  appeared  in  said  cause,  and  on  her 
motion  said  decree  wais  opened,  and  she  was  let  in  to  defend  in  said  cause, 
whereupon  she  filed  her  answer. 

*'And  afterwards,  on  the  first  day  of  February,  1875,  she  filed  her  cross-bill^ 
alleging  that  said  Charles  D.  Flaglor  made  and  delivered  said  mortgage  in  f eer 
to  his  father,  Frederick  T.  Flaglor,  and  that  said  Frederick  T.,  on  the  first  day 
of  August,  1863,  duly  assigned  said  mortgage  and  the  indebtedness  thereby 
secured  to  her,  the  said  Catharine,  and  that  the  same  was  then  held  and  owned 
by  her,  and  that  the  whole  of  the  principal  sum  of  $20,000,  together  with  in* 
terest  from  the  second  day  of  June,  1862,  remained  unpaid.    To  this  cross- 
bill Arthur  W.  Windett,  the  Connecticut  Mutual  Life  Insurance  Company,  and 
others  were  made  defendants,  and  a  foreclosure  of  said  mortgage  was  prayed. 
To  this  cross  bill  answers  were  filed  by  Mr.  Windett  and  the  Connecticut  Mut- 
ual Life  Insurance  Company,  alleging,  in  substance,  that,  by  the  will  of  An- 
gustus  Garrett,  said  Chailes  D.  Flaglor  was  only  devised  a  life  estate  after  the 
death  of  his  mother,  Letitia  Flaglor,  in  the  lands  devised  to  him  by  said  will, 
and  that  it  was  agreed  between  said  Eliza  Garrett,  widow,  and  James  Crow, 
Thomas  G.  Crow,  and  said  Letitia  Flaglor,  Frederick  T.  Flaglor,  her  husband, 
and  said  Charles  D.,  that  a  partition  should  be  made  among  them  of  the  prop- 
erty devised  by  said  will,  and  that  by  such  partition  only  a  remainder  for  life, 
after  the  death  of  said  Letitia,  should  be  vested  in  said  Charles  D.,  and  that 
on  his  death  the  fee  of  the  property  so  allotted  to  said  Letitia  and  Charles^ 
should  go  to  the  children  of  said  Charles  D.;  that,  in  pursuance  of  said  agree-g 
ment,  the  bill  for  partition  was  filed  in*the  Cook  county  circuit  court,  and  that* 
said  Charles  by  his  answer  appeared  and  consented  to  a  decree,  and  that  the 
decree  in  said  partition  cause  was  made  in  pursuance  of  such  consent,  and  that 
said  Charles  was  bound  thereby  and  precluded  from  asserting  or  claiming  any 
other  than  a  life  estate  in  said  lands,  and  that  said  Frederick  T.  Flaglor  and 
said  Catharine  Beid  were  bound  by  such  decree;  that  said  mortgage  was 
given  by  said  Charles  to  said  Frederick  without  consideration;  and  that  said 
Catharine  was  not  a  bona  fide  assignee  for  good  or  valuable  consideration, 
and  that  said  mortgage  only  conveyed  the  life  estate  of  said  Charles  D.  in  the 
mortgaged  premises. 

*<  Before  the  answer  of  the  insurance  company  was  filed,  the  cause  was,  od 
petition  of  said  company,  removed  to  this  court,  and  on  the  fifth  of  November, 
1877,  the  said  Catharine,  by  leave  of  this  court,  filed  her  amended  cross-bill, 
alleging  that  all  the  title  and  interest  of  Mr.  Windett  and  the  insurance  conv- 
pany  and  the  other  defendents  were  acquired  after  and  were  subject  and  sub- 
ordinate to  the  said  mortgage  held  by  her;  and  further  alleged  that  said 
Charles  was,  by  the  will  of  said  Garrett,  given  an  estate  in  fee  after  the 
death  of  his  mother,  Letitia;  that  no  agreement  was  ever  made  by  Charles  to 
accept  an  estate  for  life,  and  that  the  fee  should  go  to  his  children:  that  said 
Charles  never  consented  to  said  decree  in  said  partition  case  awarding  him 
only  a  life  estate  in  the  property  set  off  to  him ;  that  the  deeds  made  inter* 
changeably  between  the  devisees  of  (Barrett  and  the  contract  between  said 
parties  made  at  the  same  time,  were  not  made  in  pursuance  of  or  for  the  pur^ 
pose  of  satisfying  said  decree;  that  said  Charles  had  never  ratified  said  decree 
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nor  accepted  a  life  estate  in  lieu  of  a  fee  in  the  lands  set  ofiF  to  him,  and  that 
said  decree  was  fraudulent  and  void  as  against  said  Charles. 

«'Tbe  answers  of  Mr.  Windett  and  the  insurance  company  to  the  amended 
cross-biU  denied  all  frauds  or  mistake  in  the  decree  in  the  partition  suit,  and 
insisted  that  Charles  and  the  cross-complainant  were  bound  thereby,  and 
also  insisted  that  said  decree  was  in  accordance  with  and  in  furtherance  of 
the  interest  of  the  will  of  said  Garrett,  so  far  as  it  related  to  the  estate  of  said 
2  Charles  in  the  lands  allotted  to  him.** 

•  *  After  a  full  hearing  on  these  issaes  upon  the  pleadingSt  documents, 
and  other  testimony,  the  circuit  court  rendered  a  decree  in  favor  of 
Catharine  Parpart.  By  this  decree  the  validity  of  the  mortgage  set 
out  in  the  cross-bill  and  its  assignment  to  her  were  establishedy  and 
a  decree  rendered  in  her  favor  for  the  amount  of  the  bond,  with  in- 
teresty  declaring  it  to  be  a  lien  on  the  property  in  controversy  para- 
mount to  that  of  all  other  parties  to  the  litigation,  and  that  unless  it 
was  paid  the  property  would  be  sold  for  the  purpose  of  raising  the 
money  to  satisfy  the  mortgage  debt.  From  this  decree  Arthur  W. 
Windett,  Lucy  Flaglor  Gay,  and  the  Connecticut  Mutual  Life  Lisur- 
anoe  Company  took  an  appeal,  which  brings  it  before  us  for  review. 
The  case,  as  it  presents  itself  to  us,  concerns  the  interest  of  no  other 
parties  but  these,  and  is  limited  to  the  proceeding  growing  out  of  the 
cross-bill. 

Two  questions  are  raised  by  these  issues,  namely,  the  validity  of 
the  mortgage  made  by  Charles  D.  Flaglor  to  Frederick  T.  Flaglor, 
his  father,  and  of  the  assignment  of  that  mortgage  to  Mrs.  Parpart, 
then  Catharine  Beid ;  and,  if  this  be  decided  in  her  favor,  the  further 
question  whether,  at  the  time  that  Charles  Flaglor  made  the  mort- 
gage, he  held  a  fee-simple  to  the  property  mortgaged  or  only  a  life 
estate.  As  the  least  difficult  of  these  questions,  and  the  one  which 
in  the  natural  order  of  discussion  should  be  first  disposed  of,  we  will 
consider  the  validity  of  the  mortgage  and  its  assignment. 

There  is  but  little  question  raised  that  as  between  Charles  D.  Flag- 
lor, mortgagor,  and  his  father,  Frederick  Flaglor,  the  transaction  was 
an  unexceptionable  one.  At  that  time,  whether  the  estate  was  a  fee- 
simple  or  a  life  estate,  certain  transactions  took  place  between  them 
by  which  Charles  became  indebted  to  his  father  in  the  sum  of  $20,- 
000.  This  sum  the  father  seemed  disposed  to  permit  to  remain  in 
the  hands  of  his  son  on  the  security  of  a  mortgage  on  this  property. 
He  accordingly,  in  the  year  1857,  took  from  Charles  his  bond  for 
that  sum,  payable  10  years  after  date,  with  annual  interest  at  the 
rate  of  6  per  cent.,  secured  by  this  mortgage.  The  interest  was 
promptly  paid,  notwithstanding  the  death  of  Charles  in  1858,  up  to 
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the  death  of  his  father  in  1865.     There  is  no  reason,  therefore,  to 
doubt  the  validity  of  the  mortgage  as  between  these  two. 

As  regards  the  assignment  of  the  bond  and  mortgage  by  Fredericks 
*Elaglor  to  the  present  appellee,  it  is  assailed  on  several  grounds,  which* 
resolve  themselves  into  a  denial  of  the  execution  of  the  assignment 
and  the  immorality  of  the  consideration  on  which  it  was  made.  The 
assignment  itself  is  on  a  separate  piece  of  paper  from  the  mortgage 
and  the  bond,  and  the  signature  is  made  by  the  cross-mark  of  Flag- 
lor  instead  of  being  in  his  own  handwriting.  As  Flaglor  was  a  man 
of  some  education,  and  it  is  shown  that  about  that  time  he  was  in 
the  habit  of  writing  letters  and  signing  his  own  name  to  them,  that 
circumstance  is  deemed  suspicious.  The  relations  at  that  time  ex- 
isting between  him  and  Catharine  Beid,  which  will  be  hereafter  con- 
sidered, are  supposed  to  increase  the  force  of  these  suspicions;  also 
the  fact  that  the  bond  and  mortgage  were  permitted  to  remain  in  his 
possession.  In  answer  to  this,  it  is  to  be  considered  that  Flaglor  was 
a  very  old  man,  easily  shaken  by  illness,  and  it  was  probably  during 
some  such  attack,  when  he  might  not  have  been  able  to  write,  that 
he  determined  to  do  the  act  of  justice  which  dictated  this  assignment. 
Original  specimens  of  his  signature,  written  within  a  short  time  of 
this  transaction  and  produced  to  this  court,  show  a  shaky  and  diffi- 
cult handwriting,  and  lead  to  the  conclusion  that  if  he  was  ill  it  would 
be  extremely  natural  to  have  somebody  write  his  name,  which  he  au- 
thenticated bv  making  a  cross  under  it.  Its  execution  is  attested  as 
sealed  and  delivered  in  his  presence  by  W.  G.  McDonald  as  a  wit- 
ness, and  the  original  paper  produced  before  us  shows  that  the  name 
of  Flaglor  is  in  the  same  handwriting  as  that  in  the  body  of  the  in- 
strument, which  is  apparently  that  of  the  witness. 

There  is  another  consideration,  however,  of  very  great  weight  in 
favor  of  the  validity  of  the  assignment.  Its  execution  was  proved 
shortly  after  the  date  it  bears,  before  a  justice  of  the  peace,  in  ac- 
cordance with  the  laws  of  the  state  of  New  York,  where  Flaglor  then 
resided,  and  the  certificate  of  this  fact,  with  that  of  the  clerk  of  the 
proper  court,  were  such  that  by  the  laws  of  Illinois  it  was  admitted 
to  record  in  the  county  of  Cook  of  that  state,  and  is  by  that  law 
prima  fa4Ae  evidence  of  its  execution  by  Flaglor.  When  this  assign- 
ment and  certificate  were  produced  in  evidence  the  onus  of  proving| 
that  it  was  not  the^act  and  deed  of  Flaglor  devolved  on  the  appel-* 
lants.  The  witness  W.  J.  McDonald  was  living  at  the  time  that  the 
deposition  of  the  appellee  was  taken  in  New  York  to  prove  the  exe- 
cution of  the  paper.    McDonald  was  competent  to  prove  what  was 
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done  in  regard  to  the  execution  of  the  assignment,  and  the  fact  that 
the  appellants,  with  a  knowledge  of  the  case  made  by  the  certificate 
of  acknowledgment  and  the  positive  testimony  of  Catharine  Beid,  did 
not  call  the  man  whose  name  was  a£Sxed  to  the  paper  as  a  witness  to 
its  execation,  leaves  bat  little  doubt  that  it  could  not  be  thus  success- 
fully  impeached. 

Beverting  to  the  question  of  the  consideration  moving  Flaglor  to 
make  this  assignment,  the  facts  seem  to  be  that  Catharine  Beid  had 
been  for  several  years  a  domestic  in  the  family  of  Frederick  Flaglor 
while  he  was  married  to  and  living  with  a  second  wife,  and  she  left 
his  service  while  Frederick  and  his  wife  were  yet  living  together  at 
Newburg,  in  the  state  of  New  York.  Not  long  after  this  Flaglor  sep* 
arated  from  his  wife  and  went  to  live  in  St.  Johns,  New  Brunswick. 
After  being  there  some  time  he  wrote  to  Catharine  Beid  that  he  was 
not  in  good  health  and  needed  somebody  to  take  care  of  him,  and  re* 
questing  her  to  come  and  do  so.  With  this  request  she  complied, 
and,  according  to  her  testimony,  after  she  got  there  he  informed  her 
that  he  had  a  divorce  from  bis  wife  and  requested  her  to  marry  him. 
The  certificate  of  the  clergyman  of  St.  Johns,  with  both  her  signature 
and  his  to  the  fact,  leave  no  doubt  that  they  were  married  in  that 
place  on  the  twenty-third  day  of  January,  1862.  The  fruits  of  this 
marriage  were  two  children,  both  girls.  They  returned  to  Newburg 
a  year  or  so  after  this,  and  there  she  ascertained  that  Flaglor  had 
not  been  divorced  from  his  wife,  and  of  course  understood  at  once 
that  her  children  were  illegitimate,  and  that  their  father  was  liable 
to  a  prosecution  for  bigamy.  Flaglor,  at  that  time,  as  we  have  said, 
was  a  very  old  man,  and  it  does  not  appear  that  he  and  this  family 
of  his  had  any  other  means  of  support  than  the  interest  accruing  on 
this  mortgage. 

Notwithstanding  the  assault  made  upon  Catharine  Beid  in  ref  erenoe 
to  her  chastity,  and  the  probability  of  illicit  intercourse  with  Flaglor 
previous  to  this  marriage,  and  the  fact  much  relied  on  that  she  had 
ban  undue  influence  over  him  at  the  time  the  assignment  was  made, 
•  we  cannot  doubt  that  in*executing  and  delivering  to  her  that  assign* 
ment  he  did  a  meritorious  act,  honorable  and  just,  as  the  only  atone- 
ment he  could  make  for  the  deception  he  had  practiced  upon  her, 
and  as  placing  in  her  hands  the  means  of  supporting  the  children  of 
whom  he  was  the  father.  It  was  not  the  case  of  a  contract  for  future 
illicit  intercourse  of  the  class  which  the  authorities  hold  to  be  against 
public  policy,  but  an  appropriate  means  of  providing  for  the  support 
of  a  woman  whom  he  had  married  while  he  had  a  wife  living,  and  oi 
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the  children  resulting  from  that  marriage.  We  are  satisfied  from 
these  considerations  that  the  mortgage  in  question  was  a  valid  in- 
strument in  the  hands  of  the  appellee,  Catharine  Parpart,  and  a  lien 
upon  such  interest  in  the  property  which  it  conveyed  as  Charles  D. 
Flaglor  had  at  the  time  he  made  it.  As  we  have  already  said,  the 
question  on  this  branch  of  the  subject  is  whether  Charles  D.  Flaglor, 
at  the  time  he  made  the  mortgage,  owned  a  fee-simple  in  the  property 
conveyed  by  it  or  a  life  estate.  Such  interest  as  he  had  came  toJiim 
primarily  by  the  will  of  Augustus  Garrett.  The  first  six  sections  of 
this  will  mention  the  beneficiaries  of  his  bounty  as  regards  the  income 
of  his  estate  until  the  death  of  his  wife  Eliza,  Mary  Banks,  and  Le- 
titia  Flaglor,  and  throws  very  little  light  upon  the  question  we  are 
eonsidering.  The  seventh  section,  which  provides  for  the  final  dis- 
position of  his  property  after  their  decease,  contains  the  language  to 
be  oonstrued.    It  reads  as  follows : 

^XJpon  the  death  of  my  wife  Eliza  and  of  Mary  Banks  and  Letitia  Flaglor, 
I  direct  that  the  whole  of  my  estate  shall  then  be  equally  divided  between 
Charles  D.  Flaglor,  son  of  said  Letitia,  if  he  or  his  legitimate  children  survive 
said  Letitia,  (in  case  he  be  dead,  his  legitimate  children  shall  take  as  their 
father  would  if  alive,)  and  the  said  James  Grow,  and  the  said  Thomas  G.  Crow, 
each  taking  one-third  of  the  whole.  But  if  Charles  D.  Flaglor  be  at  that  time 
dead,  leaving  no  legitimate  children,  the  whole  of  my  said  estate  shall  be  di- 
vided between  the  said  James  Crow  and  Thomas  G.  Crow.  In  all  cases  the 
heirs  and  devisees  of  the  said  James  Crow  and  the  said  Thomas  G.  Crow,  re-S 
spectively,  shall  succeed  to  the  right  and  portion  which  their  ancestor  and*de-* 
cedent  would  have  received  had  he  been  alive,  and  in  all  cases  the  heirs  and 
devisees  of  the  said  James  and  Thomas,  respectively,  and  the  children  (legiti- 
mate) of  said  Charles  D.  Flaglor,  shall  only  succeed  to  and  take  the  share  or 
portion  of  income  and  of  estate  in  geners^  which  their  ancestor  or  decedent 
would  have  had,  taking  per  stirpes  and  not  per  capita.** 

The  precise  question  here  raised  has  been  repeatedly  before  the 
courts  of  Illinois,  as  has  the  whole  subject  of  Charles  Flaglor's  inter- 
est under  this  will,  and  we  think  it  may  be  affirmed  that,  by  several 
well-considered  opinions  of  the  supreme  court  of  that  state,  a  con- 
struction has  been  established  which  gives  to  Charles  Flaglor,  on  the 
death  of  his  mother,  Letitia,  a  fee-simple  estate  under  that  will.  In- 
deed, we  do  not  understand  counsel  here  to  seriously  controvert  that 
Buch  is  a  true  construction  of  that  instrument,  and  as  this  accords 
with  our  own,  we  adopt  it  without  further  discussion, 

On  the  death  of  Mr.  Garrett  his  will  was  admitted  to  probate  on 
the  twenty-eighth  day  of  February,  1849,  and  his  widow,  Eliza  Gar- 
rett, having  renounced  the  benefits  of  its  provisions,  asserted  hex 
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rights  to  dower,  whereby  she  became  entitled  to  one-half  of  the  es- 
tate. In  1851,  long  before  her  death  or  that  of  any  of  these  devisees, 
the  parties  interested  determined  to  have  a  partition  by  a  proceeding 
in  chancery  in  the  superior  court  of  Cook  county.  In  that  proceed- 
ing the  property  which  is  now  in  controversy  was  allotted  to  the 
share  which  went  to  Letitia  Flaglor  during  her  life,  and  after  her 
death  to  Charles  D.  Flaglor.  Under  the  construction  of  the  will 
which  we  have  just  adopted,  Charles  D.  Flaglor  was,  at  the  time  of 
making  the  mortgage  to  his  f ather,  the  owner  of  the  estate  in  fee  of 
the  property  conveyed  by  it,  and  there  could  be  no  doubt  that  the 
mortgage  constituted  a  lien  paramount  to  everything  else  in  the  way 
of  a  claim  or  title  to  the  property. 

The  appellants  here  rely  upon  the  decree  of  partition  to  which  we 
have  alluded,  and  on  certain  deeds  and  agreements  alleged  to  have 
been  made  by  Charles  D.  Flaglor  in  connection  therewith,  as  estab- 
lishing and  limiting  his  interest  in  this  property  to  a  life  estate,  with 
I  remainder  in  fee  to  his  ehildren  on  his  death,  and  whether  this  con- 
*  tention  be  well  founded  or^not,  presents  the  main  controversy  in  the 
case.  That  decree  of  partition,  dividing  the  estate  into  three  parts, 
does  unquestionably  declare  ''that  the  real  estate  by  said  commis- 
sioners set  off  and  allotted  to  Letitia  Flaglor,  Charles  D.  Flaglor,  and 
his  children,  if  he  die  leaving  any  child  or  children,  be  and  the  same 
is  hereby  set  off  and  allotted,  and  the  income  thereof,  to  the  said  Leti- 
tia Flaglor  during  her  life,  and  the  said  Charles  Flaglor,  if  he  sur- 
vive said  Letitia,  during  his  life,  and  the  child  or  children  of  said 
Charles  D.,  if  he  die  leaving  any  child  or  children,  in  fee." 

The  first  thing  which  suggests  itself  as  proper  to  be  considered  in 
the  solution  of  this  question  is  to  ascertain  what  was  the  law  of  the 
state  of  Illinois  on  the  subject  of  partition  at  the  date  of  that  decree. 
Looking  at  the  statutes  of  the  state  as  we  find  them  in  the  Bevision 
of  1880,  with  reference  to  the  sources  from  which  this  Bevision  is 
taken,  we  find  that  they  made  provision  distinctly  for  two  modes  of 
effecting  a  partition,  one  of  which,  as  declared  by  the  statutes  of 
1845,  was  by  a  bill  in  chancery  as  heretofore,  and  the  other  by  peti- 
tion to  the  circuit  court  of  the  proper  county.  Very  little  is  said  on 
the  subject  of  partition  in  chancery,  as  the  provisions  of  the  statutes 
are  more  specifically  directed  to  the  forms  of  proceeding  by  petition 
in  the  proper  court. 

The  proceeding  in  the  case  which  we  are  now  to  consider  declares 
itself  on  its  face  to  be  a  proceeding  in  chancery,  and  the  supreme 
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court  of  the  state,  in  the  case  of  Wadhum$  v.  Oay,  73  HI.  416,  in 
reference  to  this  very  decree,  declares  it  to  be  so.  We  take  it  for 
granted  that  the  statute  of  Illinois,  in  making  this  provision  and  in 
leaving  the  parties  to  proceed  by  bill  in  chancery,  intended  thereby 
to  give  to  a  proceeding  in  such  case  the  same  force  and  effect  which 
a  petition  in  chancery  had  in  the  high  court  of  chancery  of  England, 
and  that  the  proceeding  should  in  the  main  conform  to  the  chancery 
practice  as  thus  established.  As  we  understand  that  system,  it  did 
not  deal  with  or  decide  questions  of  controverted  title.  Its  purpose 
was  to  make  division  among  the  parties  before  the  court  of  real 
estate  in  which  those  parties  had  interests  or  estates  that  were  not 
in  controversy  as  among  themselves. 

It  was  another  principle  of  the  chancery  jurisdiction  in  partition 
that  a  decree  itself  did  not  transfer  or  convey  title  even  after  the  al-S 
lotment  of  the  respective  shares  of  each  of  the^parties  to  the  proceed-* 
ing,  but  the  legal  title  remained  as  it  was  before.  In  this  respect  a 
decree  in  chancery  was  unlike  the  writ  of  partition  at  the  common 
law,  which  in  such  cases  operated  on  the  title  only  by  way  of  estop- 
pel. In  the  chancery  proceeding,  however,  this  difficulty  was  reme- 
died by  a  decree  that  the  parties  should  make  the  necessary  convey- 
ance to  each  other,  which,  if  they  refused,  they  could  be  compelled 
to  do  by  attachment,  imprisonment,  and  other  powers  of  the  court 
over  them  in  person.  In  many  of  the  states  of  the  Union,  where  the 
equity  powers  of  the  courts  have  been  aided  by  statutes  to  get  rid  of 
the  difficulty  of  compelling  parties  in  person  to  execute  conveyances, 
the  court  has  been  authorized  to  appoint  a  commissioner,  who  should 
execute  the  conveyances  in  the  names  of  the  parties.  In  other  cases 
the  statute  has  declared  that  such  a  decree  itself  shall  operate  as  a 
conveyance  of  the  title. 

At  the  time  that  the  decree  was  rendered  in  the  superior  court  of 
Cook  county,  which  we  are  considering,  we  are  not  aware  that  any 
statute  existed  which  gave  such  effect  to  the  decree  of  the  chancery 
court  in  partition.  We  find  by  the  Bevised  Statutes  to  which  we 
have  alluded,  section  29,  on  partition,  that  in  the  year  1861, 10  years 
after  this  decree  was  passed,  it  was  enacted  that  in  suits  for  the  par- 
tition  of  real  estate,  whether  by  bill  in  chancery  or  by  petition,  the 
court  may  investigate  the  question  of  conflicting  or  controverted  titles, 
and  remove  clouds  on  the  title  of  any  of  the  premises  sought  to  be 
partitioned,  and  invest  titles  by  their  decrees  in  the  parties  to  whom 
the  premises  are  allotted,  without  the  forms  of  conveyance  of  ''in- 
v.l— 80 
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fantSy  unknown  heirs,  and  other  partieB  to  the  snii.**     Other  powers 
are  also  conferred  on  the  coarts  in  such  cases. 

In  the  case  of  Whaley  v.  Dawson^  2  Schoales  &  L.  866,  Lord 

Bedesdalb  says : 

«' Partition  at  law  and  in  equity  are  different  things.  The  first  operates  by 
a  judgment  of  a  court  of  law,  and  delivering  up  possession  in  pursuance  of  it, 
which  concludes  all  the  parties  to  it.  Partition  in  equity  proceeds  upon  con- 
veyances to  be  executed  by  the  parties,  and  if  the  parties  be  not  competent  to 
execute  the  conveyances,  the  partition  cannot  be  effectually  had." 

f    •And  in  his  work  on  Pleadings  in  Chancery,  he  gives  this  clear 
statement  of  the  nature  of  the  equity  jurisdiction  in  partition : 

<*  In  the  case  of  the  partition  of  an  estate,  if  the  titles  of  the  parties  are  in  any 
degree  complicated,  the  difficulties  which  have  occurred  in  proceeding  at  the 
common  law  have  lead  to  applications  to  courts  of  equity  for  partition,  which 
are  effected  by  first  ascertaining  the  right  of  the  several  persons  interested,  and 
then  issuing  a  commission  to  make  the  partition  required,  and  upon  the  re- 
turn of  the  commission  and  confirmation  of  that  return  by  the  court,  the 
partition  is  finally  completed  by  mutual  conveyances  of  the  allotment  made 
to  the  several  parties.  But  if  the  ii%fancy  qf  any  qf  tJie  parties^  or  other  cir- 
cumstances, prevent  such  mutual  conveyances,  the  decree  can  only  extend  to 
make  partition,  give  possession,  and  order  enjoyment  accordingly,  until  effect- 
ual conveyances  can  be  made.  If  the  defect  arise  from  infancy,  the  infant 
must  have  a  day  to  show  cause  against  the  decree  after  attaining  21 ;  and  if 
no  cause  be  shown,  or  if  the  cause  shown  should  not  be  allowed,  the  decree 
may  then  be  extended  to  compel  mutual  conveyances.  If  a  contingent  re- 
mainder, not  capable  of  being  barred  or  destroyed,  should  have  been  limited 
to  a  person  not  in  being,  the  conveyance  must  be  delayed  until  such  person 
shall  come  into  being,  or  until  the  contingency  shall  be  determined,  in  either 
of  which  cases  a  supplemental  bill  will  be  necessary  to  carry  the  decree  into 
execution."  Mitford,  PL  (Jeremy's  Ed.)  120.  See  AUy.  9en.  v.  HamUton^  1 
Madd.  214;  CaHtoHght  v.  Pultney,  2  Atkyns,  380;  Story,  Eq.  Jur.  §§  652, 
653. 

Mr.  Adams,  in  his  admirable  condensation  of  the  equity  jurisdic- 
tion, says: 

**  The  confirmation  [of  the  commissioner's  report]  does  not,  like  the  judg- 
ment on  a  writ  of  partition,  operate  on  the  actual  ownership  of  the  land,  so  as 
to  divest  the  parties  of  their  individual  shares,  and  reinvest  them  with  corre- 
sponding estates  in  their  respective  allotments,  but  it  requires  to  be  perfected 
by  conveyances;  and  the  next  step,  therefore,  after  confirmation  of  the  return 
is  a  decree  that  the  plaintiff^  and  defendants  do  respectively  convey  to  each 
8  other  their  respective  shares,  and  deliver  up  the  deeds  relating  thereto,  and 
•  that  in  the  mean  time  the  allotted  portions  shall  respectively  be  held  in 
severalty/'    Adams,  Eq.  231. 
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This  is  precisely  what  was  done  in  this  case,  except  thai  no  day 
in  court  was  given  to  the  infant  children  of  Charles  D.  Flaglor,  nor 
any  decree  for  conveyances  by  them  or  by  the  other  parties  to  the 
suit.  That  decree,  therefore,  did  no  more  than  to  make  a  division 
and  allotment  of  the  land,  and  had  no  effect  upon  the  actual  owner- 
ship or  upon  the  title  of  the  parties,  and  did  not  even  contain  an  order 
for  poBsesflion  in  severalty.  We  most,  therefore,  look  to  the  convey- 
ancesy  which  were  made  three  days  after  this  decree  was  entered,  for 
any  limitation  of  Charles  D.  Flagler's  interest  to  an  estate  for  life  in 
the  share  alloted  to  him  and  his  mother,  if  any  such  there  be. 

In  reply  to  this  view  of  the  effect  of  the  decree  it  is  said  that  it  was 
a  consent  decree,  and  mast  be  held  binding  on  Charles  Flaglor  by 
reason  of  thai  consent.  It  is  certainly  tme  that  on  the  face  of  ihe 
proceeding,  as  evidenced  by  the  bill  of  Eliza  Garrett  and  the  two 
Crows,  and  the  answer  of  Charles  and  Letitia  Flaglor,  the  partition 
was  one  previously  agreed  on  by  all  these  parties,  and  the  bill  itself 
gives  a  schedule  of  the  different  parcels  of  the  property  to  be  allotted 
by  the  decree  to  each  of  the  three  interests  concerned  in  it.  The  bill 
also  sets  forth  very  explicitly  the  interest  of  Charles  D.  Flaglor  as 
being  a  life  estate,  with  remainder  in  fee  to  his  children,  two  of  whom 
were  then  alive.  To  this  bill  an  answer  on  behalf  of  Frederick  T. 
Flaglor,  Letitia  Flaglor,  and  Charles  D.  Flaglor  was  filed  by  their 
solicitors,  Arnold  and  Lay.  It  might  admit  of  some  question  whether 
this  answer  was  intended  to  admit  that  the  estate  of  Charles  D. 
Flaglor  was  merely  a  life  estate;  but  as  the  supreme  court  of  Illinois, 
in  the  case  of  Flagler  v.  Crow,  40  111.  414,  has  decided  that  it  showed 
consent,  we  assume  it  to  be  so. 

Waiving  at  present  the  question,  on  which  there  is  much  conflicting 
testimony,  whether  Charles  D.  Flaglor  authorized  these  attorneys  to 
assent  for  him  to  that  construction  of  his  interest  in  the  property, 
we  remark  that  the  decree  itself  was  incomplete  and  did  not  purport! 
to  transfer  the  title  between*  parties,  nor  did  it  order  or  direct  that* 
such  conveyance  should  be  made  in  accordance  with  its  provisions. 
This  decree,  however,  was  entered  of  record  on  May  26,  1851,  and 
deeds  were  made  inter  partes  on  May  29th.  These  deeds  do  not  refer 
to  the  decree  in  any  manner,  nor  do  the  deeds  of  the  other  parties  to 
Letitia  and  Charles  Flaglor  profess  to  describe  their  interests  in  the 
property,  and  the  deed  as  found  in  the  record  from  the  Crows  is  to 
Charles  Flaglor  alone,  and  none  of  the  deeds  mention  the  children  of 
Charles  Flaglor.  The  agreement  of  the  same  date  was  executed  by 
all  the  parties  to  the  partition,  except  the  ohildren  of  Charles  D. 
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Flaglor,  and  seenui  to  have  two  purposes,  explanatory  of  the  deeds  of 
conveyance  made  at  the  same  time.  The  first  of  these  purposes  was 
to  declare  the  proportion  of  the  debts  of  the  estate  of  Augustus  Gar- 
rett  which  should  be  charged  upon  the  interest  of  each  of  the  parties, 
and  the  second  to  make  some  explanation  of  the  relations  to  the 
estate  of  Charles  D.  Flaglor  and  his  children.  The  purpose  of  the 
provision  on  this  latter  subject  was  to  have  Letitia  and  Charles  D. 
Flaglor  and  Frederick  '*to  save  and  keep  harmless  the  shares  and 
portions  of  the  estate  allotted  to  Eliza  Garrett,  James  Crow,  and 
Thomas  G.  Crow  from  all  claim  or  claims  which  any  child  or 
children  of  Charles  D.  Flaglor  may  have  or  become  entitled  to  under 
the  said  will  or  decree  of  any  court  now  made  or  hereafter  to  be 
made."  There  is  also  a  previous  reference  in  said  instrument  to  the 
interests  of  the  children  and  descendants  of  Charles  D.  Flaglor  which, 
under  said  will,  such  children  or  descendants  may  have  or  at  any 
time  be  entitled  to. 

This  court  agrees  with  counsel  for  appellee  thai  there  is  nothing 
in  these  deeds  or  this  contemporary  agreement  by  which  Charles 
Flaglor  agrees  or  binds  himself  or  consents  that  his  interest  in  the 
property  is  a  life  estate.  The  deeds  of  conveyance  are  absolutely 
silent  on  the  subject  and  do  not  mention  the  children  at  all,  but  con- 
vey the  estate  to  Letitia  and  Charles  Flaglor.  The  explanatory 
agreement  was  evidently  intended  to  refer  this  question  to  the  true 
construction  of  the  will,  mentioning  the  rights  of  the  children  to  be 
2  such  as  they  may  have  under  that  will,  and  guarantying  Eliza  Garrett 
f  and  the  Crowi*against  the  effect  of  such  construction  of  it  as  would 
make  his  interest  a  life  estate,  with  remainder  to  his  children. 

Assuming,  then,  that  these  conveyances  inter  partes  were  made  as 
a  part  of  the  partition  proceedings,  they  fail  to  carry  into  effect  that 
part  of  them  which  declares  as  between  Charles  D.  Flaglor  and  his 
children  that  his  estate  was  an  estate  for  life.  It  was  undoubtedly 
in  this  view  of  the  subject  that,  after  the  death  of  Charles  Flaglor 
and  his  mother,  the  advisers  of  Elizabeth  Flaglor,  the  only  surviving 
child  of  Charles,  caused  the  commencement  of  the  sait  in  chancery, 
in  her  name,  of  which  the  present  cross-bill  has  become  a  part. 

This  bill  of  Elizabeth,  upon  its  face,  recites  the  proceedings  in  the 
original  partition  suit,  and  the  contemporary  conveyances  and  agree- 
ment, and  the  death  of  Letitia  and  Charles  Flaglor  and  one  child  of 
Charles  Flaglor,  and  considering  the  imperfection  and  insufficiency 
of  all  these  proceedings  to  vest  in  the  complainant,  the  surviving 
child  of  Charles  Flaglor,  the  title  to  the  real  estate  allotted  to  him 
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And  his  mother  in  the  decree,  it  demands  of  all  the  other  parties  to 
make  such  conveyance  as  will  perfect  her  title,  and  it  prays  for  an 
acoonnt  of  rents  and  profits  from  those  who  have  had  the  property 
in  possession.  To  this  bill  Catharine  Beid,  now  Catharine  Parpart, 
was  made  a  defendant  under  allegations  setting  out  the  mortgage  on 
which  the  present  decree  was  rendered,  and  alleging  it  to  be  a  cloud 
on  the  title  of  complainant  Elizabeth,  and  praying  that  it  be  held  to 
be  no  lien  on  the  property. 

Much  of  the  argument  of  counsel  in  this  case  and  the  testimony  on 
which  the  case  was  heard  in  the  court  below  has  relation,  on  both 
sides,  to  the  question  whether  Charles  D.  Flaglor  authorized  his 
attorneys  to  give  the  consent  to  limitation  of  his  estate  which  is 
found  in  his  answer  to  the  original  partition  suit. 

It  is  not  to  be  denied  that  the  testimony  on  this  subject  is  conflict- 
ing, as  were  also  his  declarations  and  actions  about  the  time  of  the 
rendition  of  that  decree.  We  do  not  deem  it  material  to  the  case  be- 
fore us  to  decide  this  question,  because,  as  neither  the  decree  itself, 
nor  the  deeds  made  three  days  after,  nor  the  article  of  agreement  as- 
sented to  by  the  parties  at  the  same  time,  made  any  actual  transfer  g 
of  title  di£ferent  from  that*which  resulted  from  the  will  of  Augustus? 
Garrett,  and  as  the  very  purpose  of  Elizabeth  Flaglor's  suit  is  to  ef- 
fect that  which  was  not  done  by  that  decree,  the  only  effect  which 
the  consent  of  Charles  Flaglor  to  it  could  have,  if  he  ever  consented, 
would  be  to  have  estopped  him,  or  some  one  claiming  under  him,  from 
contesting  the  force  of  the  decree.  In  this  view  of  the  subject  it  is 
important  to  recur  to  what  took  place  very  soon  after  this  decree  was 
rendered.  As  soon  as  Charles  Flaglor  became  aware  of  the  construc- 
tion which  was  put  upon  the  decree  as  regards  his  estate  in  the  prop- 
erty, he  filed  his  bill  of  review,  on  the  sixteenth  day  of  April,  1853, 
in  the  proper  court,  to  set  aside  and  correct  it,  so  far  as  it  concerned 
that  matter.  To  this  bill  his  mother  and  father  and  two  children 
were  made  defendants.  A  decree  was  rendered  on  the  eleventh  day 
of  May,  1854,  in  which  the  former  decree  in  that  respect  was  re- 
versed, and  the  one-sixth  allotted  to  the  Flaglors  was  declared  to  be 
vested  in  Letitia  Flaglor,  for  and  during  the  term  of  her  natural  life, 
with  remainder  in  fee  to  Charles  if  he  survived  said  Letitia.  This 
decree  remained  in  full  force  until  after  the  death  of  both  Letitia 
Flaglor  and  Charles  Flaglor,  when,  in  April,  1866,  a  writ  of  error  was 
sued  out  from  the  supreme  court  of  Illinois  in  the  name  of  Elizabeth 
Flaglor,  by  James  Link,  her  next  friend,  on  which  the  decree  on  the 
bill  of  review  was  reversed,  on  the  sole  ground  that  the  original  de- 
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eree  of  partition  was  by  consent,  and  that  saoh  consent  cared  all  er* 
rors. 

It  will  be  observed  that  the  decree  on  the  bill  of  review  remained 
in  force  for  over  12  years;  that  daring  two  years  of  that  time  Gharlea 
Flaglor  had  come  into  the  seizin  of  the  fee-simple  estate,  which  both 
that  decree  and  the  will  declared  to  be  in  him;  and  that  it  was  daring 
this  period  that  the  mortgage  was  made  by  him  on  which  the  decree 
we  are  now  considering  is  foanded.  Very  shortly  after  this  reversal 
in  the  supreme  court,  the  original  bill  in  the  present  case  was  filed 
by  Elizabeth  Flaglor,  which  was  prosecuted  in  her  name  until  Au* 
gust,  1867,  when  she  died,  leaving  a  will  by  which  she  devised  all  her 
S  property  to  her  mother,  Lucy  G.  Flaglor,  now  Lucy  Flaglor  Gtiy,  one 
•  ot  the  present  appellants.  *  Early  in  1878  the  suit  was  revived  in 
the  name  of  Lucy  Flaglor,  and  by  amended  bills  in  her  name  and  by 
the  cross-bill  of  Catharine  Parpart,  formerly  Catharine  Beid,  the  is- 
sues in  regard  to  the  controversy  now  before  us  were  finally  raised. 
No  person  now  interested  in  this  controversy  obtained  any  interest 
whatever  in  this  property  by  any  purchase  or  by  any  transaction  by 
which  they  parted  with  money  or  other  valuable  consideration  until 
the  purchase  by  Arthur  W.  Windett  from  Lucy  Flaglor  after  her  bill 
of  revivor  had  been  filed,  and  no  one  else  but  him  and  the  Connecti- 
cut Mutual  Life  Lisurance  Company,  another  one  of  the  appellants, 
have  ever  parted  with  anything  of  value  on  the  faith  of  any  of  the 
transactions  previously  recited,  except  it  be  Frederick  T.  Flaglor,  who 
loaned  his  son  Charles  the  money  on  the  mortgage  now  in  question. 
It  is  impossible  to  see  how  the  doctrine  of  the  estoppel  can  operate 
in  favor  of  any  of  these  appellants.  Such  interest  as  Elizabeth 
Flaglor  and  Lucy  Flaglor,  her  mother,  had  or  acquired,  was  by  in- 
heritance or  devise.  Neither  of  them  ever  paid  a  dollar  or  parted 
with  anything  of  value  or  did  anything  to  their  detriment  by  reason 
of  any  act  or  deed  of  Charles  D.  Flaglor,  nor  by  reason  of  the  orig- 
inal decree  of  partition  and  the  deeds  made  under  it.  The  one  was 
his  child,  and  took  under  his  rights;  the  other  was  his  wife  and  the 
mother  of  his  child,  and  took  under  his  will.  Windett  is,  therefore,  the 
first  person  who  can  pretend  to  have  parted  with  any  consideration  for 
the  title  which  he  asserts  to  this  property,  and  the  insurance  company 
holds  under  him.  Bui  both  these  parties  became  purchasers  and  ac- 
quired their  interest  during  the  pendency  of  this  suit,  and  were  bound 
to  know  that  they  purchased  subject  to  its  result.  The  existence  of 
the  mortgage  which  they  now  contest  was  recited  in  the  original  bill 
by  Elizabeth  Flaglor,  and  in  the  bills  of  revivor  and  supplemental 
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bills  filed  by  Lucy  Flaglor,  and  Catharine  Parpart  was  a  party  to  all 
those  bills,  and  her  right  to  a  paramount  lien  was  referred  to  and  she 
was  made  a  party  in  regard  to  it  in  them  all. 

It  is  urged  in  favor  of  the  appellants  that  a  decree  pro  confesso, 
by  a  default  on  the  publication  of  notice,  was  made  against  Catharine 
Parpart,  declaring  her  claim  invalid,  and  that  very  soon  after  this  and  a 
before  that  default  was  set  aside,  Windett*received  his  deed  from* 
Lucy  Flaglor.  It  is  strenuously  urged  that  this  fact  confers  upon 
him  the  character  of  an  innocent  purchaser  for  value,  and  removes 
him  from  the  category  of  a  purchaser  pendente  lite.  But  this  argu- 
ment is  not  sound.  The  decree  pro  confeeeo,  taken  without  any  ac- 
tual service  on  Parpart,  could,  within  a  period  fixed  by  the  laws  of 
Illinois,  be  set  aside  upon  her  appearance  and  motion  to  that  effect, 
and  it  was  so  done  in  this  instance,  and  she  was  permitted  to  come 
in  and  file  her  answer  and  cross-bill.  Mr.  Windett  was  bound  to 
know,  when  he  purchased,  the  inconclusive  character  of  the  decree 
pro  confesso  on  which  he  now  relies,  and  that  it  was  not  in  his  power 
and  that  of  Lucy  Flaglor  to  defeat  the  right  which  the  law  gave  to 
the  absent  defendant,  and  render  it  of  no  avail  by  this  transfer  of 
title.  In  addition  to  this  it  is  impossible,  in  any  light,  to  regard  Mr. 
Windett  as  an  innocent  purchaser,  since  he  was  the  attorney  and 
counsellor  in  that  suit  of  Elizabeth  Flaglor  during  her  life-time,  and 
of  Lucy  Flaglor  afterwards,  and  so  remains  to  the  present  hour.  It 
s  also  in  evidence  that  he  was  well  aware  of  the  existence  of  the 
mortgage  and  its  possession  by  Catharine,  and  at  one  time  had  prom- 
ised it  should  be  paid,  and  at  another  time  had  entered  into  negotia- 
tions for  its  purchase,  aU  of  which  was  prior  to  the  date  of  the  deed 
from  Lucy  Flaglor,  under  which  he  now  asserts  title. 

The  Connecticut  Mutual  Life  Insurance  Company  also  acquired  its 
interest  pendente  lite.  That  interest  arises  under  a  mortgage  given 
by  Windett  to  secure  the  loan  of  money,  and  it  appears  by  the  record 
that  in  addition  to  this  mortgage  they  took  other  security,  in  conse- 
quence of  the  uncertain  condition  of  the  title.  They  have  also  the 
security  of  Mr.  Windett's  personal  obligation.  The  only  party  in  the 
litigation  before  us  who  has  any  just  claim  to  the  protection  of  an  in- 
nocent purchaser  without  notice  is  the  appellee,  Catharine  Parpart. 
The  mortgage  which  she  now  holds  was  given  to  Frederick  Flaglor 
by  his  son  Charles,  for  which  the  father  gave  full  value  at  the  time 
when  Charles  stood  seized  of  the  estate  in  fee-simple  to  the  property 
in  controversy,  according  to  every  source  of  information  open  to  any| 
one  upon  inquiry.    Under  the  will  of  Aagostus  Garrett  ^the  title  of* 
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Charles  was  clear;  under  the  conveyances  made  between  parties  sub* 
sequent  to  the  decree  of  partition  and  the  contemporary  agreement,  it 
was  clear.  The  decree  itself,  the  only  thing  which  cast  any  shadow 
upon  that  title,  had,  upon  bill  of  review,  been  set  aside  in  that  re-^ 
spect,  and  the  title  of  Charles  declared  to  be  an  estate  in  fee,  and  the 
remainder  of  the  decree  stood  affirmed  as  a  division  of  the  prop- 
erty. Under  these  circumstances  the  right  of  Frederick  Flaglor  to 
feel  secure  in  taking  the  mortgage  on  the  property  which  he  did  from 
his  son  Charles,  in  the  faith  that  he  was  secured  by  a  good  title,  is 
much  stronger  than  that  of  Mr.  Windett  and  the  insurance  company, 
purchasing  during  the  existence  of  the  litigation  which  pointed  out 
clearly  the  defect  in  their  title.  Without  deciding  whether  Charles 
Flaglor  ever  gave  his  consent  to  the  original  decree,  we  remark,  in 
the  first  place,  as  we  have  said  before,  that  that  decree  did  not  pro- 
priae  vigore  transfer  title  from  or  to  any  one.  In  that  suit,  as  between 
Charles  D.  Flaglor  and  his  children,  there  were  no  adversary  pro- 
ceedingSy  and  such  decree  as  was  had  being  dependent  upon  consent, 
did  not  operate  as  a  judicial  decision  by  the  court  of  the  rights  of 
Charles  and  his  children.  There  was,  therefore,  neither  a  judgment 
of  the  court  nor  any  valuable  consideration  passing  from  the  children 
to  Charles  to  bind  him  to  such  consent,  beyond  that  of  an  ordinary, 
gratuitous  promise,  which  may  be  retracted  before  it  is  performed. 
The  deeds  and  the  agreement  made  three  days  after  the  decree  show 
that  if  at  any  time  Charles  Flaglor  had  given  his  temporary  consent 
to  the  decree,  he  had  determined  so  far  to  retract  as  to  keep  the  mat- 
ter in  his  own  power,  and  the  bill  of  review  and  the  decree  which  he 
obtained  upon  that  review,  and  all  his  subsequent  conduct  in  regard 
to  the  property,  left  no  doubt  in  the  mind  of  any  one  that  he  had  de- 
termined to  assert  his  full  right  of  ownership  in  fee-simple  under  the 
will. 

It  is  in  the  face  of  all  these  circumstances  that,  many  years  after 
her  father's  death  and  many  years  after  the  execution  of  the  mort- 
gage in  this  suit,  proceedings  were  commenced  in  the  name  of  Eliza- 
beth Flaglor,  then  a  child,  to  secure  the  benefit  which  her  advisers 

*  supposed  the  original  decree  of  partition  conferred  on  her. 

f  *  Under  all  the  circumstances  of  this  case,  the  diligence  with  which 
Charles  D.  Flaglor  repudiated  the  supposed  consent  and  had  it  set 
aside  by  a  regular  bill  of  review,  the  long  period  of  12  or  15  years  in 
which  the  matter  was  permitted  to  lie  in  that  condition,  the  fact  that 
the  daughter  and  her  mother  are  all  volunteers,  and  that  Windett  is 
a  purchaser  with  notice  of  the  litigation  and  taking  part  in  it  as  an 
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attorney  in  the  case,  and  the  insurance  company  holding  their  inter- 
est also  with  full  notice  of  the  facts,  we  think  it  would  be  inequitable 
to  make  a  decree  now  to  do  what  was  left  undone  in  a  former  decree, 
and  which  seems  to  have  been  so  left  by  the  intention  of  the  parties 
to  it.  We  cannot  better  express  ourselves  than  in  the  following 
language  from  the  opinion  of  the  court  in  the  case  before  referred  to : 

"  We  do  nut  regard  that  it  militates  with  the  doctrine  of  the  conclusive 
effect  of  what  is  res  judicata^  that  where  there  is  an  incomplete  decree,  and  it 
is  ineffective  for  want  of  the  provision  of  any  means  for  its  execution,  and  an 
application  is  made  to  a  court  of  equity  to  supply  the  imperfection,  so  as  to 
render  the  decree  effective,  then  it  is  admissible  to  look  at  the  real  nature  and 
character  of  the  decree  as  it  may  appear  in  the  light  of  surrounding  circum- 
stances, for  the  purpose  of  determining  whether  there  is  such  an  equitable 
ground  for  action  as  will  move  a  court  of  equity  to  interpose.  Equity  will 
penetrate  beyond  the  covering  of  form  and  look  at  the  substance  of  a  trans- 
action, and  treat  it  as  it  really  and  in  essence  is,  however  it  may  seem.  In 
outward  semblance  this  partition  decree  is  a  decision  of  court  upon  the  rela- 
tive rights  of  Charles  D.  Flaglor  and  his  children,  under  the  will  of  Garrett. 
In  essential  character  it  is  but  the  Judicially  recorded  supposed  agreement  of 
Plaglor.  And  upon  an  appeal  to  equity  by  original  bill  to  lend  its  assistance 
for  canying  it  into  execution,  because  of  an  omission  in  the  decree  in  provid- 
ing any  means  of  its  execution,  it  would  seem  reasonable  that  the  same  rule 
of  the  court's  action  should  obtain  as  in  case  of  any  solemn  agreement  under 
seal;  and  where  there  are  manifest  the  elements  of  injustice,  mistake,  sur- 
prise, misapprehension,  and  want  qf  oonHderationf  to  remain  passive.** 
Wadhami  v.  Bay,  78  111.  414. 

The  decree  of  the  cirouit  ooort  most  be  affirmed,  and  it  ia  so  or- 
dered. 


<106  U.  8.  899) 

EjEuiRawATy  Treasurer,  etc.,  and  others  v.  Stassbll. 

(Januaiy  8, 18S3.) 

Lbves  Oohmissionbbs— LiABnjTT  TO  Surr— ConTBACT  ov— Settlement  bt. 

JL  board  of  commissioners,  one  from  each  of  five  counties,  having  been  incorporated 
by  a  state  statute  to  construct  and  maintain  levees,  with  authority  to  make  con- 
tracts for  the  doing  of  the  work,  and  having  made  such  a  contract,  and  been 
sued  in  equity  thereon,  in  the  district  in  which  the  domicile  of  the  board  was 
established  by  its  act  of  incorporation,  by  persons  residing  out  of  the  district, 
a  subsequent  statute  of  the  state  abolished  the  offices  of  the  commissioners,  and 
constituted  the  treasurer  and  the  auditor  of  accounts  of  the  state  esa  officio  the 
levee  board,  with  the  declared  purpose  *'  to  substitute  the  treasurer  and  audi- 
tor in  place  of  the  board  of  levee  commissioners  now  in  office  ;'*  and  a  bm  of 
revivor  was  filed  against  them  by  leave  of  the  court.    HM^  that  the  suit  might 
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be  prosecated  against  the  new  board,  althoagh  both  the  treasarer  and  the  au- 
ditor reRided  out  of  the  district ;  and  that  an  appeal  from  a  final  decree  for  the 
plaintiff  might  be  taken  by  the  treasurer  and  auditor,  describing  themselyesbjr 
their  individual  names,  and  as  such  officers,  and  as  «0  offleio  the  levee  board. 

A.  board  of  commissioners,  authorized  by  statute  to  make  contracts  for  the  building 
of  levees,  and  to  borrow  money,  issue  bonds,  and  sell  and  negotiate  them  in 
any  market,  but  not  at  a  greater  rate  of  discount  than  10  per  cent.,  may  make 
a  contract  for  the  work  at  certain  prices  by  the  cubic  yard,  payable  in  such 
bonds ;  and  may  afterwards  amend  that  contract  by  inserting  **  at  the  rate  of 
90  cents  on  the  dollar."  and  issue  bonds  to  the  contractors  accordingly,  upon 
being  satisfied  that  such  was  the  agreement  actually  made  between  the  parties, 
although  the  work  Is  actually  done  by  subcontractors  for  lower  prices  in  cash. 

A.  board  of  levee  commissioners  made  a  settlement  with  contractors  employed  to  do 
the  work  on  certain  levees,  by  which  it  paid  them  a  certain  sum  and  took  a  re- 
ceipt in  full  of  all  demands.  The  parties  afterwards  executed  an  agreement 
under  seal,  reciting  the  settlement  and  receipt  in  full  of  all  demands,  a  com- 
plaint of  the  contractors  that  injustice  had  been  done  them  in  that  settlement, 
and  the  desire  of  the  board  to  do  fuil  justice ;  and  stipulating  that  two  engi- 
neers, one  designated  by  each  party,  should  measure  the  work  done,  and  render 
to  the  parties  an  estimate  of  the  amount  due  to  the  contractors  for  such  work 
according  to  the  original  contract ;  that  if  this  should  differ  from  the  amount 
already  paid,  the  difference  should  be  paid  or  refunded  accordingly ;  and  that 
these  two  engineers  and  a  third,  to  be  agreed  on  by  them,  should  be  arbitrators 
for  the  adjustment  of  all  questions  of  difference ;  that,  in  the  adjustment  of 
questions  pertaining  to  the  measurement,  the  contractors  should  have  the  priv- 
ilege of  introducing  all  proper  evidence,  and  the  board  of  rebutting  that  evi- 
dence; and  that,  before  proceeding  with  the  measurement,  the  contractors 
should  give  written  notice  to  the  board  of  the  points  to  be  proved  and  the  char- 
acter of  the  evidence  to  be  offered.  The  contractors  thereupon  gave  notice  of 
their  mtention  to  introduce  proof  of  several  matters,  some  of  which  did  not 
concern  the  measurement,  to  which  the  engineer  of  tbe  board  objected,  and 
the  arbitration  fell  through.  BM,  that  the  settlement  and  receipt  bound  the 
contractors  as  an  accord  and  satisfaction,  and  they  could  not  maintain  a 
suit  upon  the  original  contract  to  recover  further  compensation  for  the  work. 

Appeal  from  the  District  Court  of  the  United  States  for  tbe  North- 
em  District  of  Mississippi. 

Grat,  J.  This  is  an  appeal  by  ''William  L.  Hemingway,  treas* 
nrer  of  tbe  state  of  Mississippi,  and  Sylvester  Gwinn,  auditor  of  said 
state,  and  ex  officio  the  levee  board  of  Mississippi,  distriot  No.  l,** 
from  a  final  decree  of  the  district  court  of  the  United  States  for 
the  northern  district  of  Mississippi  upon  a  bill  in  eqaity  for  the  spe- 
oific  performance  of  a  contract,  filed  in  that  court  on  the  twenty-third 
of  February,  1873,  by  Hiram  A.  Partee,  a  citizen  of  Tennessee,  and 
Jephtbah  W.  Stansell,  a  citizen  of  Arkansas,  copartners  under  the 
name  of  Partee  &  Stansell,  (of  whom  the  appellee  is  the  survivor,) 
against  the  levee  board  of  Mississippi,  district  No.  1,  and  the 
five  persons  constituting  that  board.  By  an  act  of  the  legislature  of 
the  state  of  Mississippi  of  March  17, 1871,  entitled  ''An  act  to  re- 
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deem  and  protect  from  overflow  from  the  river  Mississippi  certain 
bottom  lands  herein  described,''  this  board,  consisting  of  commis- 
sioners to  be  appointed  by  the  supervisors  of  Tunica  and  four  other 
counties  respectively,  was  incorporated  for  the  purpose  of  construct- 
ing, repairing,  and  maintaining  levees  along  a  part  of  the  Mississippi 
river.  Its  domicile  was  fixed  at  the  county  seat  of  Tunica  county,  in 
the  northern  district  of  Mississippi,  and  it  was  authorized  to  appoint 
a  secretary  and  treasurer,  and  to  let  out  and  contract  for  the  con-g 
struction  of  the  works,  and  to  issue^negotiable  bonds  to  the  amount? 
of  $1,000,000,  and  to  sell  and  negotiate  them  in  any  market,  but  not 
at  a  greater  rate  of  discount  than  10  per  cent. 

This  suit  was  brought  upon  a  contract  made  by  the  board  with  the 
plaintiffs  for  the  construction  of  certain  levees.  While  it  was  pend- 
ing, on  the  eleventh  of  April,  1876,  the  legislature  of  Mississippi 
passed  an  act  entitled  ''An  act  to  abolish  the  levee  board  of  district 
No.  1,  and  to  pay  the  debts  of  said  board ;''  and  enacting  that 
the  offices  of  commissioners,  secretary,  and  treasurer  of  levee  district 
No.  1,  as  existing  under  the  statute  of  1871,  be  abolished,  and 
that  the  auditor  of  public  accounts  and  the  treasurer  of  the  state 
be  constituted  and  appointed  the  levee  board  of  district  No.  1, 
ex  officio^  and  discharge  all  the  duties  of  the  levee  board,  and  of  the 
secretary  and  treasurer  of  the  same;  ''it  being  the  intent  and  purpose 
of  this  act  to  substitute  the  auditor  of  the  state  and  the  treasurer 
thereof,  ex  officio^  as  such  commissioners,  secretary,  and  treasurer,  in 
place  and  stead  of  the  board  of  levee  commissioners,  secretary,  and 
treasurer  of  levee  district  No.  1,  now  in  office;"  and  that  "the  audi- 
tor and  treasurer  shall  have  full  power  to  settle  up,  under  the  laws 
now  in  force,  the  unfinished  business  of  the  said  levee  board  of  dis- 
trict No.  1,  and  to  pay  any  outstanding  liabilities  of  the  same 
in  such  funds  as  may  be  applicable  to  the  same.**  The  defendant 
thereupon  moved  to  dismiss  the  bill,  because  by  this  statute  the  levee 
board  had  been  abolished,  and  was  no  longer  capable  of  suing  or  be- 
ing sued.  The  court  overruled  this  motion,  and  allowed  the  plain- 
tiffs to  file  a  bill  of  revivor  against  the  auditor  and  treasurer,  (both 
of  whom  resided  at  Jackson,  in  the  southern  district  of  Mississippi,) 
as  constituting  the  levee  board  of  district  No.  1,  and,  after  due 
pleadings  and  proofs,  entered  the  final  decree  against  the  levee  board, 
from  which  this  appeal  is  taken.  The  appellee  now  moves  to  dismiss 
the  appeal,  because  it  is  the  appeal  of  Hemingway  and  Gwinn  only, 
and  not  of  the  levee  board.    Bui  we  are  of  opinion  that  ifarS  motion^ 
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and  the  motion  made  in  the  court  below  to  dismiss  the  bill,  are  eqaally 
I  groundless. 

•  *The  statute  of  1876,  while  it  abolished  the  offices  of  the  commis- 
sioners who  previously  constituted  the  corporation  of  the  levee  boards 
did  not  dissolve  or  extinguish  the  corporation,  but  merely  substituted 
the  state  treasurer  and  the  auditor  of  accounts  as  the  members  of 
that  corporation.  The  suit  might,  therefore,  be  prosecuted  againsi 
the  levee  board  as  a  corporation,  notwithstanding  the  change  in  its 
members;  and  a  bill  of  revivor  having  been  allowed  to  be  filed  for 
that  purpose,  it  need  not  be  considered  whether  any  revivor  is  requi- 
site. The  fact  that  the  new  members  reside  in  another  district  is 
immaterial.  A  court  which  has  once  acquired  jurisdiction  of  a  suit 
does  not  lose  it  by  a  change  of  domicile  of  the  parties,  and  may,  when 
the  suit  is  of  a  nature  that  survives,  bring  in  the  representatives  or 
successors  of  a  party  who  has  died  or  ceased  to  exist,  without  regard 
to  their  domicile. 

The  levee  board,  being  the  defendant  in  the  suit,  might  appeal 
from  the  final  decree;  and  the  appeal  taken  by  Hemingway  and 
Gwinn,  describing  themselves  not  only  by  their  individual  names,  and 
as  treasurer  and  auditor  respectively,  but  also  as  ex  officio  the  levee- 
board,  is  the  appeal  of  the  board.  It  follows  that  the  motion  to  dis- 
miss the  bill  because  of  the  passage  of  the  statute  of  1876  was  rightly 
denied  by  the  court  below,  and  that  the  motion  to  dismiss  the  appeal 
must  be  overruled  by  this  court.  The  evidence  shows  that  the  board,, 
under  the  authority  conferred  by  its  act  of  incorporation,  advertised 
for  written  bids  for  contracts  to  do  the  work;  that  the  plaintiffs  made 
a  bid  accordingly  for  the  work  on  certain  parts  of  the  levees  at  spec- 
ified prices  by  the  cubic  yard,  payable  in  bonds  at  90  cents  to  the 
dollar,  or  10  per  cent,  discount;  that  this  bid  was  accepted  by  the 
board,  and  on  the  twenty-eighth  of  September,  1871,  a  contract  in 
writing  was  signed  by  the  parties,  by  which  the  plaintiffs  agreed  to 
do  the  work  according  to  the  specifications,  and  to  the  satisfaction 
and  acceptance  of  the  chief  engineer  of  the  board.  The  board  agreed 
to  pay  them  in  bonds  the  prices  named  in  the  bid, — four-fifths  on 
monthly  estimates  by  its  engineer  of  the  relative  value  of  the  work 
done,  and  the  rest  on  the  final  completion  of  the  work,  the  engineer's 
e  acceptance  thereof,  and  estimate  of  the  quantity,  character,  and  value 

*  of  the  work  done,  and  the  plaintiffs'  release,  under  seal,  of  all  demands- 
arising  under  the  contract ;  and  it  was  mutually  agreed  that  the  decis* 
ion  of  the  chief  engineer  should  be  final  and  conclusive  in  any  dispute* 
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which  might  arise  between  the  parties  to  this  contract.  It  farther 
appears  that  afterwards,  and  to  carry  out  the  intention  of  the  parties 
at  the  time  of  signing  the  contract,  the  board,  at  the  plaintiffs'  request, 
caused  to  be  interlined  therein,  after  the  word  ''bonds,"  the  words  "at 
the  rate  of  90  cents  on  the  dollar,"  and  that  monthly,  during  the 
progress  of  the  work,  four-fifths  of  the  engineer's  estimates  of  the 
amount  of  work  done  were  paid  for,  at  the  prices  stipulated  in  the 
contract,  in  bonds  at  that  rate. 

The  board,  in  its  answer  and  by  a  oross-bill»  contended  that  the 
plaintiffs  had  been  largely  overpaid,  because  the  prices  agreed  on 
greatly  exceeded  the  prices  at  which  the  work  could  be  done,  and  was 
done  by  subcontractors,  for  cash ;  and  because  the  issue  of  bonds  at 
90  cents  on  the  dollar  in  payment  of  those  prices  was  in  effect  a 
negotiation  of  the  bonds  at  a  greater  rate  of  discount  than  10  per 
cent.  But  the  board  had  authority  to  make  contracts,  and  conse- 
quently to  agree  upon  the  compensation  for  the  work.  Being  author- 
ized to  issue  bonds,  it  might  issue  them  directly  to  the  plaintiffs;  and 
the  prices  agreed  to  be  paid,  as  well  as  the  rate  at  which  the  bonds 
should  be  taken,  corresponded  to  the  original  bid  made  by  the  plain- 
tiffs and  accepted  by  the  board,  as  well  as  to  the  terms  deliberately 
adopted  in  the  formal  contract.  The  suggestion  that  this  course  was 
pursued  with  the  purpose  of  fraudulently  evading  the  restriction  of 
the  statute  is  unsupported  by  proof;  and  there  ia  no  evidence  that 
the  funds  necessary  to  repair  the  levees  could  have  been  obtained  in 
any  other  manner.  This  position  of  the  levee  board,  therefore,  cannot 
be  maintained,  and  to  that  extent  the  decree  of  the  district  court 
must  be  affirmed. 

But  the  remaining  question  in  the  case  presents  greater  difficul- 
ties. The  facts,  as  disclosed  by  the  record,  appear  to  us  to  be  as  follows : 
After  the  plaintiffs  had  completed  the  work,  W.  B.  Eirkpatrick,  the 
chief  engineer  of  the  board,  who  had  superintended  the  work,  madeS 
a  final  estimate  of  its  quantity,  character,  and^value.  The  board,* 
being  dissatisfied  with  his  estimate,  discharged  him,  and  caused  the 
work  to  be  remeasured  by  B.  Mickle,  a  special  engineer,  (afterwards 
appointed  chief  engineer,)  whose  estimate  showed  a  much  smaller  sum 
to  be  due  to  the  plaintiffs.  The  board  thereupon  refused  to  pay  the 
amount  due  according  to  Eirkpatrick's  estimates,  and,  after  some 
controversy  and  negotiation,  settled  the  claim  by  paying  the  plain- 
tiffs $47,800,  the  amount  found  due  by  Mickle,  and  the  plaintiffs 
signed  and  gave  them  a  receipt  in  these  terms:  "Memphis,  June  18, 
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1872.  Beceived  of  A.  B.  Howe,  Treasurer  MissiBsippi  Leyee  Board 
District  No.  1,  $47,800,  on  account  of  work  on  levee,  the  same 
being  in  full  of  all  demands  to  date.'"  The  plaintiffs  in  their  bill 
allege  that  this  receipt  was  fraudulently  and  oppressively  extorted 
by  the  levee  board,  and  was  signed  by  the  plaintiffs  under  protest. 
But  the  only  evidence  to  support  their  allegation  is  the  testimony  of 
Stansell  himself,  and  he  on  cross-examination  admitted  that  he  did 
not  know  much  about  the  matter,  as  Partee  attended  to  the  money 
transactions  of  the  firm;  and  his  testimony  is  met  and  controlled  by 
the  explicit  denial  in  the  answer  of  the  board  upon  the  oath  of  two 
of  its  members,  as  well  as  by  the  recitals  of  an  agreement  under  seal, 
made  between  the  board  of  the  first  part  and  the  plaintiffs  of  the  sec- 
ond part  on  the  fourth  of  October,  1872,  the  important  portions  of 
which  are  as  follows : 

"  Whereas,  said  party  of  the  first  part  have  heretofore  made  fuU  and  com- 
plete settlement  for  all  work  done  on  said  levee  by  said  party  of  the  second 
part,  as  evidenced  by  their  receipt  acknowledging  the  same;  and  said  party  of 
the  second  part  do  now  come  forward  and  complain  that  injustice  was  done 
them  iu  said  settlement;  and  it  being  the  desire  of  the  party  of  the  first  part 
to  do  f  uU  justice  to  all  men, — ^it  is  hereby  agreed  that  the  party  of  the  second 
part  shall  designate  an  engineer,  who  shall  proceed  with  the  chief  engineer  of 
this  board  to  measure  all  work  done  by  said  party  of  the  second  part  on  said 
levee,  and  render  to  the  parties  to  this  agreement  an  estimate  of  the  amount 
due  to  the  party  of  the  second  part  for  such  work,  according  to  the  contracts 
S  entered  into  for  the  completion  of  the  same.  And  it  is  further  agreed  that, 
•  should  said  estimate  exceed  the  estimate^ade  by  the  special  engineer  of  this 
board  in  the  month  of  June,  1872,  the  party  of  the  first  part  shall  pay  to  said 
Partee  &  Stansell,  party  of  the  second  part,  the  amount  of  such  excess,  and 
all  the  expenses  of  this  measurement  shall  be  borne  by  the  board.  But  if  the 
said  estimate  shaU  be  less  than  the  estimate  of  the  said  special  engineer  in 
June,  1872,  then  said  party  of  the  second  part  shaU  refund  to  said  party  of  the 
first  part  the  amount  of  such  deficit,  and  pay  all  the  expenses  of  this  measure- 
ment." '*  It  is  further  agreed  that  the  party  of  the  second  part  shall  designate 
an  engineer,  which  engineer  shall  suggest  a  third  engineer,  who  shall  be  ac- 
ceptable to  the  chief  engineer  of  this  board,  and  the  said  engineers  so  selected 
shall,  with  the  chief  engineer  of  this  board,  constitute  a  board  of  arbitrament 
for  the  adjustment  of  all  questions  of  difference,  the  agreement  of  any  two  to 
be  final.  In  the  adjustment  of  questions  pertaining  to  this  measurement,  the 
contractors  shall  have  the  privilege  of  introducing  all  proper  evidence,  oral 
or  written,  of  notes,  profiles,  or  other  evidence;  which  testimony  may  be  re- 
butted by  the  president  of  the  board, — ^this  testimony  being  allowed  to  give 
the  engineer  information  as  to  the  fills  or  any  other  fact  not  perceptible  to  the 
engineers;  to  which  testimony  the  engineers  shall  give  such  weight  as  they 
may  think  the  same  entitled  to  receive." 
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On  the  twelfth  of  December,  1872,  the  parties  signed  a  further 
agreement,  stating  that  Mickle  on  the  part  of  the  levee  board,  George 
B.  Fleece  on  the  part  of  the  plaintiffs,  and  B.  L.  Cobb,  designated  by 
Fleece  with  the  consent  of  Mickle,  constitute  the  board  of  arbitra* 
ment  referred  to  in  the  agreement  of  October  4,  1872;  and  establish- 
ing rules  to  govern  that  board  in  adjusting  all  matters  brought  before 
them,  one  of  which  rules  was  as  follows : 

*' Inasmuch  as  by  the  terms  of  said  agreement  the  first  party  can  only  rebut 
the  testimony  introduced  by  the  second  party,  it  is  agreed  that  the  said  second 
party  shall,  before  furttier  proceeding  with  the  measurement,  notify  the  first 
party  in  writing  what  points  they  expect  to  prove  and  the  character  of  the 
evidence  proposed,  so  that  the  said  first  party  may  be  ready  with  the  rebutting 
evidence." 

On  the  same  day,  the  plaintiffs  gave  notice  in  writing  to  the  leveef 
board  that  they  would  introduce  proof  before  the  board* of  arbitra-* 
tion  upon  twelve  different  matters,  including  these  three : 

"(4)  The  clause  in  the  conti-act  touching  shrinkage,  its  meaning,  and  the 
adjudication  of  that  question  by  the  chief  engineer  of  your  board  prior  to  and 
about  simultaneous  with  the  signing  of  the  original  contract."  *'(9)  The 
damage  done  to  us  by  the  repeated  refinishing  of  work  under  orders  of  your 
engineers."  <^(11)  The  delay  of  a  final  estimate,  of  various  payments,  and 
the  damage  to  us  arising  therefrom." 

On  the  next  day,  Mickle  wrote  a  letter  to  Fleece^  beginning  thus : 

**In  arranging  the  preliminaries  to  our  organization  as  a  board  of  arbitra- 
ment on  the  question  of  difference  between  the  levee  board  of  this  district 
and  Messrs.  Partee  and  Stansell,  I  am  notified  that  claims  will  be  made  and 
testimony  offered  clearly  in  contravention  of  the  terms  of  the  agreement  from 
which  our  authority  is  to  emanate,  and  as  such  proceeding  would  render  our 
decision  unsatisfactory  and  void,  I  cannot  proceed  further  in  the  matter  un- 
less it  is  distinctly  understood  that  the  following  provisions  of  the  contracts 
and  agreements  entered  into  by  the  said  parties,  and  on  which  our  authority 
is  understood  to  be  based,  shall  be  strictly  observed." 

He  proceeded  to  point  out  that  the  agreement  of  October  4, 1872, 
did  not  permit  any  evidence  to  be  introduced  except  in  relation  to 
the  measurement  of  levees;  and  also  stated  the  substance  of  the  fol- 
lowing provisions  in  the  specifications  annexed  to  the  original  con* 
tract : 

^'Nothing  will  be  paid  for  settling,  but  its  cost  will  be  included  in  the  price 
paid  for  the  levee,  as  estimated  up  to  true  grade.  If  the  levee  be  found  de- 
ficient in  height,  slopes,  or  base,  or  not  to  have  the  full  settling  on  top  and 
slopes,  the  contractor  must  go  over  it  immediately  and  correct  all  deficiencies, 
when  the  engineer  in  charge  will  run  a  test-level  over  it  to  see  that  all  is  right." 
*^A11  damage  or  injury  to  the  work,  resulting  from  fiood  or  other  cause,  shall 
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be  sustained  by  the  contractor  until  finished  and  receiyed  by  the  chief  engineer; 
and  no  work  shall  be  received  until  fully  and  completely  finished  in  accord- 
ance with  the  above  specifications." 

To  this  letter  Fleece  immediately  replied,  contending  that  the  board 
^of  arbitrament  was  already  organized,  and  declining  to  discuss  in  ad- 
7vance  any  point  likely  to  come  before  it.  A*  correspondence  of  six 
weeks  ensued  between  Mickle  and  Fleece,  in  the  course  of  which, 
after  much  dispute  upon  the  question  whether  Cobb  had  been  in  due 
form  accepted  as  one  of  the  arbitrators,  Fleece  designated  him  anew 
in  writing,  Mickle  declined  to  accept  him.  Fleece  offered  Mickle  the 
choice  of  either  of  several  other  persons  in  Cobb's  stead,  and  the  cor- 
respondence  ended  in  Mickle's  insisting  on  the  objections  made  in 
his  letter  of  December  18, 1872,  and  in  the  plaintiffs'  abandoning  the 
arbitration. 

The  court  below  was  of  opinion  that  the  receipt  in  full  of  the 
eighteenth  of  June  had  been  wholly  set  aside  by  the  agreement  of  the 
fourth  of  October,  and  that  the  arbitration  nnder  this  agreement 
had  failed  by  the  fault  of  the  defendant;  and  entered  a  decree  for  the 
plaintiffs  according  to  the  final  estimate  of  Eirkpatrick.  We  cannot 
concur  either  in  the  reasons  or  in  the  result.  In  our  view,  the  effect 
of  the  agreement  of  the  fourth  of  October,  1873,  was  to  recognize 
that  there  had  been  a  settlement  in  full  between  the  parties  of  the 
amount  due  from  the  levee  board  to  the  plaintiffs,  which  bound  both 
parties  as  an  accord  and  satisfaction;  and  to  agree  to  open  that  set- 
tlement to  this  extent  only:  Three  engineers,  to  be  appointed  as 
therein  provided,  should  measure  the  work  done  by  the  plaintiffs. 
If  their  estimate  should  differ  from  the  estimate  of  Mickle,  according 
to  which  the  settlement  had  been  made,  the  difference  should  be  paid 
by  the  board  or  refunded  by  the  plaintiffs.  The  stipulation  that  the 
three  engineers  should  "constitute  a  board  of  arbitrament  for  the  ad- 
justment of  all  questions  of  difference"  was  necessarily  limited  to 
questions  of  difference  in  relation  to  the  subject  to  be  referred  to 
them.  If  such  measurement  by  the  arbitrators  should  not  modify 
the  estimate  of  work  done,  or  if  the  arbitration  should  fail  without 
fault  of  the  levee  board,  the  settlement  stood. 

The  evidence,  the  subdtance  of  which  is  above  recited,  satisfies  us 

that  the  arbitration  did  not  fail  by  any  fault  on  the  part  of  the  levee 

board,  but  by  reason  of  the  persistent  attempts  of  the  plaintiffs, 

against  the  steady  opposition  of  the  levee  board,  to  introduce  evidence 

S  before  the  board  of  arbitrament,  not  limited  to  the  question  of  meas- 

•  urement,  which  was  the*only  matter  to  be  submitted  to  this  boards 
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bat  touching  other  matters  which  had  been  eonclnded  by  the  con- 
tracts executed  and  the  settlement  made  between  the  parties. 

The  result  is  that  the  decree  below  must  be  reversed,  and  the  case 
remanded  with  directions  to  enter  a  decree  dismissing  the  bilL 


(106  U.  S.  St6) 

Umttsd  States  v.  Powbb  and  othera^^ 

(January  8, 1883.) 

DiSBfTRSiNQ  Officer— Whbh  Charobablb  with  Iktbrbst. 

Where  an  officer  of  the  goyemment  has  money  committed  to  his  charge,  with  the 
duty  of  disbursing  it  as  required,  he  cannot  be  charged  with  interest  until  it  ia 
shown  that  he  has  converted  it  to  his  own  use  or  failed  to  pay  when  occasion 
required,  or  to  transfer  or  pa7  to  the  government  on  some  lawful  order. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

Sd.  Oen.  PhiUips,  for  plaintiff  in  error. 

No  brief  filed  or  argument  made  for  defendant  in  error. 

MiLLEB,  J.  The  United  States  recovered  a  judgment  in  the  circuit 
court  for  the  district  of  Massachusetts  against  Denvir,  on  his  bond, 
given  as  surety  for  the  faithful  performance  by  David  F.  Power  of 
all  his  duties  as  acting  assistant  paymaster  in  the  navy  of  the  United 
States.  No  service  on  Power  or  appearance  for  him  and  no  defense 
by  Denvir  being  made,  judgment  was  rendered  for  the  sum  of  money 
found  to  be  in  the  hands  of  the  paymaster,  with  interest  from  the 
service  of  the  original  writ  in  this  suit,  in  March,  1875.  The  United 
States  asserted  a  right  to  interest  from  the  date  of  the  last  receipt  of 
money  by  the  paymaster,  namely,  August,  1866,  and  excepted  be- 
cause the  court  overruled  this  proposition.  No  evidence  was  given 
of  any  demand  on  the  paymaster,  or  any  refusal  to  pay  or  transfer 
the  fund  in  his  hands,  or  to  comply  with  any  lawful  order  on  the 
subject. 

Though  the  condition  of  the  bond  is  not  exactly  the  same  as  in  the 
case  of  U.  S.  v.  Curtis^  100  U.  S.  119,  the  principle  of  that  case  must 
control  this. 

That  principle  is  that  where  an  officer  of  the  government  has 
money  committed  to  his  charge,  with  the  duty  of  disbursing  or  pay* 
ing  it  out  as  occasion  may  arise,  he  cannot  be  charged  with  interest 
v.l— 81 
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on  Buoh  money  until  it  is  shown  that  he  has  failed  to  pay  when  laoh 
occasion  required  him  to  do  so,  or  has  failed  to  account  when  re« 
g  quired  by  the  government,  or  to  pay  over  or  transfer  the  money  on 
^  some  lawful  order.  *  The  mere  proof  that  the  money  was  received  by 
him  raises  no  obligation  to  pay  interest,  in  the  absence  of  some  evi- 
dence of  conversion  or  some  refusal  to  respond  to  a  lawful  require- 
ment.   The  obvious  reason  for  this  is  that  the  government  placet 
the  money  in  the  hands  of  this  class  of  officers  and  all  others  who 
are  disbursing  officers  that  it  may  remain  there  until  needed  for  use 
in  the  line  of  that  officer's  duty,  and  until  that  duty  requires  such 
payment,  or  a  return  of  the  money  to  the  proper  department  of  the 
government,  he  is  in  no  default,  and  cannot  be  required  to  pay  interest. 
The  judgment  of  the  circuit  court  is  affirmed. 


(106  U.  S.  6S7) 

United  Statbs  v.  Enowlbb  and  another. 

(January  8, 1888.) 

Official  Bokd— Suit  on— InrBRBsr,  whef  Ghaboeabul 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

SoL  Oen.  Phillips^  for  plaintiff  in  error. 

No  counsel  for  defendants  in  error. 

MiLiiEB,  J.  This  case  differs  from  the  preceding  case  of  United 
State$  V.  Power  only  in  the  circumstance  that  it  is  a  suit  on  the  bond 
of  a  military  storekeeper  in  the  army,  and  the  amount  found  due 
had  reference  to  property  as  well  as  money.  The  same  question  as 
to  interest  was  raised,  and  the  court,  on  the  ground  that  no  demand 
was  made  until  the  service  of  the  writ,  only  allowed  interest  from 
that  date. 

Though,  in  the  case  of  personal  property,  and,  indeed,  of  money  so 
held,  proof  of  a  conversion  might  justify  interest  from  the  date  of 
such  conversion,  there  is  no  evidence  in  this  case  of  such  conversion^ 
or  of  an  earlier  demand  than  that  made  by  service  of  the  writ,  and 
the  judgment  must  be  affirmed. 
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GARDED. 

Where  claimant  was  appointed  as  an  occasional  weigher  and  measurer,  with  a 
compensation  fixed  at  $2,000  per  annum,  when  employed,  and  monthly  there- 
after during  his  entire  term  of  office  he  was  paid  his  compensation,  receipting 
for  the  same,  ?iM,  that  he  cannot  be  permitted,  after  10  years'  service  and 
after  he  is  out  of  the  emplojrment,  to  say  that  his  contract  was  for  an  absolute 
salary,  and  that  he  is  entitled  to  pay  for  Sundays,  which  had  been  excepted  in 
his  monthly  bills  against  the  department. 

Appeal  from  the  Court  of  Claims. 

T.  H.  TaXbott,  for  appellant. 

AmU  Atty.  Oen.  Maury,  for  appellee. 

MiLLEBy  J.  According  to  the  finding  of  facts  in  this  ease,  the 
claimant  received,  on  the  first  day  of  March,  1867,  a  written  instm- 
ment  appointing  him  occasional  weigher  and  measurer,  with  a  com- 
pensation fixed  at  $2,000  per  annum  when  employed.  He  held  the 
place  and  performed  the  duties  of  occasional  weigher  and  measurer 
at  Portland,  Maine,  under  that  appointment  until  November  80, 1877. 
A  further  finding  is  this : 

Por  each  month  during  the  period  of  said  service  the  claimant  was  paid  his 
compensation  upon  bills  made  out  in  the  following  form: 

*^T?ie  United  States  Dr.  to  F.  E.  Pray,  occasional  Weigher  of  the  Customs  for 

the  Port  of  Portland. 

*<For  my  services  as  occasional  weigher  of  the  customs  from  — ^  to 
,  inclusive,  Sundays  excepted,  one  month,  at  $2,000  per  annum.** 

Each  bill  so  made  out  was  for  the  sum  due  for  the  month  named  in  it^  after 
deducting  the  Sundays,  and  to  each  was  subjoined  a  receipt^  signed  by  the 
claimant,  in  the  following  form: 

"  Received  payment  for  the  above  services,  • ^  of ^  collector  oi 

customs  for  the  port  of  Portland."  ^ 

*The  present  suit  is  brought  to  recover  compensation  for  the  Sun-* 
days  excepted  out  of  these  monthly  payments  during  the  entire 
period  of  service.  This  demand  is  founded  on  the  law  which  gives 
to  the  weighers  and  measurers,  holding  office  as  such  by  the  usual 
appointment,  a  salary  of  $2,000  per  annum,  in  which,  of  course, 
Sundays  are  disregarded.    Counsel  for  the  government  contends  that 
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his  letter  of  appointment,  naming  him  as  ''occasional  weigher  and 
measurer/'  to  be  paid  at  the  rate  of  $2,000  per  annum  ''when  em- 
ployed/' justified  payment  at  that  rate  only  for  the  days  when  he  was 
in  actual  service.  Whatever  might  have  been  said  in  opposition  to 
this  view»  if  claimant  had  asserted  it  during  the  early  time  of  his 
service,  it  is  clear  that  by  the  form  of  the  bill  for  service  for  each 
month,  he  expressed  his  own  understanding  of  the  contract  to  be  the 
same  as  that  with  the  collector  who  employed  and  paid  him.  He 
makes  out  in  his  own  name,  "for  [his]  my  services  as  occasional 
weigher"  "for  one  month,  Sundays  excepted,"  his  bill,  with  the  sum 
fixed  on  that  basis,  and  accepts  and  signs  a  receipt  for  it,  and  this  he 
does  every  month  for  10  years.  He  cannot  be  permitted  now  to  say, 
after  he  is  out  of  that  employment,  that  his  contract  was  for  $2,000  a 
year  as  an  absolute  salary.  If  this  was  the  case  of  a  person  employed 
by  a  bank,  a  railroad  company,  or  in  any  large  business  requiring 
many  persons  for  its  service,  the  case  would  admit  of  no  argument. 
We  think  it  equally  plain  in  the  present  case.  V.  S.  v.  Adams,  7  Wall. 
463;  Same  v.  Child,  12  Wall.  241;  Sams  v.  Justice,  14  Wall.  535; 
Mason  v.  17.  S.  17  WaU.  75. 

The  judgment  of  the  court  of  claims,  dismissing  the  petition,  ii 
afi&rmed* 


(106  U.  a  S78) 

Town  of  Elgin  r.  Mabshall  and  another. 

(January  8, 1883.) 

Bdfbxmb  Ooubt— Appbllatb  Jurisdiction— Matter  m  Dispotb— Valuation 
OF — Collateral  Effect  of  Decree. 

Sections  991  and  692,  Rev.  Bt.,  which  limit  the  Jurisdiction  of  this  court  on  writs  of 
error  and  appeal  to  review  final  judgments  in  civil  actions  and  final  decrees, 
in  cases  of  equity  and  admiralty  and  maritime  Jurisdiction,  to  those  where  the 
matter  in  dispute,  exclusive  of  costs,  exceeds  the  sum  or  value  of  $5,000,  have 
reference  to  the  matter  which  is  directly  in  dispute  in  the  particular  cause  in 
which  the  Judgment  or  decree  sought  to  be  reviewed  has  been  rendered  and  do 
not  permit  this  court,  for  the  purpose  of  determining  its  sum  or  value,  to 
estimate  its  collateral  effect  in  a  subsequent  suit  between  the  same  or  other 
parties. 

The  language  of  the  rule  limits  by  its  own  force  the  required  valuation  to  the 
matter  in  dispute  in  the  particular  action  or  suit  in  which  the  Jurisdiction  is 
invoked ;  and  it  plainly  excludes,  by  a  necessary  implication,  any  estimate  of 
ralue  as  to  any  matter  not  actually  the  subject  of  that  litigation.    It  would  be 
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dearly  a  violation  of  the  rale  to  add  to  the  value  of  the  matter  determined  any 
estimate  in  money,  by  reason  of  the  probative  force  of  the  Judgment  itself,  in 
some  subsequent  proceeding. 
Although  the  entire  matter  in  dispute  in  the  suit  exceeds  in  value  the  Jurisdic- 
tional limit,  nevertheless  If  there  are  several  and  separate  interests  in  that  sum 
belonging  to  distinct  parties  and  constituting  distinct  causes  of  action,  al* 
though  actually  united  in  one  suit  and  growing  out  of  the  same  transaction, 
Jurisdiction  on  appeal  will  be  denied. 

In  Error  to  the  Cirooit  Gonrt  of  the  United  States  for  the  District 
of  Minnesota. 

Oordan  E.  Cole,  for  plaintiff  in  error. 

8.  V.  Pinney,  for  defendants  in  error. 

Matthews,  J.  This  action  was  brought  by  the  defendants  in 
error^  being  citizens  of  Wisconsin,  against  the  plaintiff  in  error,  to  re- 
cover the  amount  due  upon  certain  coupons  or  interest  warrants, 
detached  from  municipal  bonds,  alleged  to  have  been  issued  by  the 
town  of  Elgin  in  aid  of  a  railroad  company.  The  defense  set  up 
was  that  the  bonds  and  coupons  were  void,  the  statute,  under  the 
assumed  authority  of  which  they  had  been  issued,  being,  as  was  al- 
leged, unconstitutional.  The  cause  was  tried  by  the  court  without  the 
intervention  of  a  jury,  and  it  is  part  of  the  finding  of  the  court  that, 
at  the  time  of  rendering  the  judgment,  the  defendants  in  error  were 
the  owners  of  the  bonds  and  coupons  mentioned  in  the  complaint,  and 
judgment  is  given  for  the  amount — $1,660.75— due  thereon,  being 
for  the  interest  on  16  bonds  of  $500  each. 

The  case  has  been  fully  presented  in  argument  upon  its  merits,  as 
they  appear  from  the  findings  of  the  court,  but  as  we  consider  our- 
selves obliged  to  dismiss  the  writ  of  error  for  want  of  jurisdiction, g 
we  have  considered  no  other  question.  *This  question  is  anticipated S? 
by  the  counsel  for  the  plaintiff  in  error,  who,  while  admitting  that 
the  amount  sued  for,  and  for  which  judgment  was  recovered,  is  less 
than  $5,000,  yet  maintains  that  the  value  of  the  matter  in  dispute 
is  in  excess  of  that  sum,  because  the  defendants  in  error,  being  the 
holders  and  owners  of  the  bonds  to  the  amount  of  $7,500,  have  ob- 
tained, by  the  present  judgment,  an  adjudication,  conclusive  upon 
the  plaintiff  in  error,  as  an  estoppel,  of  its  liability  to  pay  the  entire 
amount  of  the  principal  sum. 

It  is  true  that  the  point  actually  litigated  and  determined  in  this 
action  was  the  validity  of  the  bonds,  and  as  between  these  parties,  in 
any  subsequent  action  upon  other  coupons,  or  upon  the  bonds  them- 
selves, this  judgment,  according  to  the  principles  stated  in  Cromwell 
T.  County  of  Sac,  94  U.  S.  351,  might,  and  as  to  all  questions  actually 
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adjudged  woold,  be  oonclasive  as  an  estoppel.  And,  aocordingly,  the 
plaintiff  in  error,  in  support  of  the  jurisdiction  of  this  court,  relies  on 
what  was  said  in  Troy  v.  Evans,  97  U.  8.  1,  that,  ''prima  facie,  the 
judgment  against  a  defendant  in  an  action  for  money  is  the  measure 
of  our  jurisdiction  in  his  behalf.  This  prima  fade  case  continues  un- 
til the  contrary  is  shown ;  and  if  jurisdiction  is  invoked  because  of  the 
collateral  effect  a  judgment  may  have  in  another  action,  it  must  ap- 
pear that  the  judgment  conclusively  settles  the  rights  of  the  parties 
in  a  matter  actually  in  dispute,  the  sum  or  value  of  which  ex- 
ceeds the  required  amoant."  The  point  was  not  involved  in  the 
decision  of  that  case,  as  the  writ  of  error  was  in  fact  dismissed, 
and  what  was  said  in  the  opinion  seems  to  have  been  rather  intended 
as  a  concession  for  the  sake  of  argument,  than  as  a  statement  of  a 
conclusion  of  law.  The  inference  now  sought  to  be  drawn  from  it  we 
are  not  able  to  adopt.  In  our  opinion,  sections  691  and  692,  Bev. 
8t.,  which  limit  the  jurisdiction  of  this  court,  on  writs  of  error  and 
appeal,  to  review  final  judgments  in  civil  actions,  and  final  decrees 
in  cases  of  equity  and  admiralty  and  maritime  jurisdiction,  to  those 
where  the  matter  in  dispute,  exclusive  of  costs,  exceeds  the  sum  or 
c  value  of  $5,000,  have  reference  to  the  matter  which  is  directly  in  dis- 
iPpute,  in  the  particular  cause  in  which  the*judgment  or  decree,  sought 
to  be  reviewed,  has  been  rendered,  and  do  not  permit  us,  for  the  pur- 
pose of  determining  its  sum  or  value,  to  estimate  its  collateral  effect 
in  a  subsequent  suit  between  the  same  or  other  parties. 

The  rule,  it  is  true,  is  an  arbitrary  one,  as  it  is  based  upon  a  fixed 
amount,  representing  pecuniary  value,  and,  for  that  reason,  excludes 
the  jurisdiction  of  this  court  in  cases  which  involve  rights  that,  be- 
cause they  are  priceless,  have  no  measure  in  money,  (Lee  v.  Lee,  8 
Pet.  44;  Pratt  v.  Fitzhugh,  1  Black,  271 ;  Barry  v.  Mercein,  6  How. 
103;  Sparrow  v.  Strong,  8  Wall.  97;)  but,  as  it  draws  the  boundary 
line  of  jurisdiction,  it  is  to  be  construed  with  strictness  and  rigor.  As 
jurisdiction  cannot  be  conferred  by  consent  of  parties,  but  must  be 
given  by  the  law,  so  it  ought  not  to  be  extended  by  doubtful  construc- 
tions. Undoubtedly,  congress,  in  establishing  a  rule  for  determining 
the  appellate  jurisdiction  of  this  court,  among  other  reasons  of  con- 
venience that  dictated  the  adoption  of  the  money  value  of  the  matter 
in  dispute,  had  in  view  that  it  was  precise  and  definite.  Ordinarily, 
it  would  appear  in  the  pleadings  and  judgment,  where  the  claim 
must  be  stated  and  determined;  but  where  the  recovery  of  specific 
property,  real  or  personal,  is  sought,  affidavits  of  value  were  per- 
mitted, from  the  beginning,  as  a  suitable  mode  of  ascertaining  the  fact. 
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and  bringing  it  apon  the  record.  WiUiamson  v  Kineaid,  4  Dall.  20; 
Course  v.  Stead,  Id.  22;  U.  8.  v.  The  Brig  Union,  4  Cranch,  216. 
But  the  fact  of  value  in  excess  of  the  limit  must  affirmatively  appear 
in  the  jrecordy  as  thns  constitnted,  as  it  is  essential  to  the  existence 
and  exercise  of  jurisdiction.  This  court  will  not  proceed  in  any  case, 
unless  its  right  and  duty  to  do  so  are  apparent  upon  the  face  of  this 
record. 

The  language  of  the  rule  limits,  by  its  own  force,  the  required  valu- 
ation to  the  matter  in  dispute,  in  the  particular  action  or  suit  in  which 
the  jurisdiction  is  invoked;  and  it  plainly  excludes,  by  a  necessary 
implication,  any  estimate  of  value  as  to  any  matter  not  actually  the 
subject  of  that  litigation.  It  would  be,  clearly,  a  violation  of  the  rule, 
to  add  to  the  value  of  the  matter  determined  any  estimate  in  money^ 
by*reason  of  the  probative  force  of  the  judgment  itself  in  some  subse-* 
quent  proceeding.  That  would  often  depend  upon  contingencies,  and 
might  be  mere  conjecture  and  speculation,  while  the  statute  evidently 
contemplated  an  actual  and  present  value  in  money,  determined  by  a 
mere  inspection  of  the  record.  The  value  of  the  judgment,  as  an  es- 
toppel, depends  upon  whether  it  could  be  used  in  evidence  in  a  sub- 
sequent action  between  the  same  parties ;  and  yet,  before  the  prin- 
cipal sum,  in  the  present  case,  or  any  future  installments  of  interest, 
shall  have  become  due,  the  bonds  may  have  been  transferred  to  a 
stranger,  for  or  against  whom  the  present  judgment  would  not  be 
evidence.  And,  in  every  such  case,  it  would  arise  as  a  jurisdictional 
question,  not  how  much  is  the  value  of  the  matter  finally  determined 
between  the  parties  to  the  suit,  but  also  whether  and  in  what  circum- 
stances, and  to  what  extent,  the  judgment  will  conclude  other  con- 
troversies thereafter  to  arise  between  them,  and  thus  require  the  trial 
and  adjudication  of  issuable  matter,  both  of  law  and  fact,  entirely 
extraneous  to  the  actual  litigation,  and  altogether  in  anticipation  of 
further  controversies,  that  may  never  arise.  It  is  not  the  actual  value 
of  the  judgment  sought  to  be  reviewed  which  confers  jurisdiction, 
otherwise  it  might  be  required  to  hear  evidence  that  it  could  not  be  col* 
lected;  but  it  is  the  nominal  or  apparent  sum  or  value  of  the  sub- 
ject-matter of  the  judgment.  It  is  impossible  to  foresee  into  what 
mazes  of  speculation  and  conjecture  we  may  not  be  led  by  a  depart- 
ure from  the  simplicity  of  the  statutory  provision.  Accordingly,  this 
court  has  uniformly  been  strict  to  adhere  to  and  enforce  it. 

In  Grant  v.  McKee,  1  Pet.  248,  it  refused  to  take  jurisdiction,  be- 
cause the  value  of  the  premises,  the  title  to  which  was  involved  iD 
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that  action,  was  less  than  the  jurisdictional  limit,  although  they 
were  part  of  a  larger  tract,  held  under  one  title,  on  which  the  re- 
covery in  ejectment  had  been  obtained  against  several  tenants,  whose 
rights  all  depended  on  the  same  action.  Stingon  v.  Dousman,  20 
How.  461,  was  an  action  at  law  for  the  recovery  of  rent,  where  the 
3  claim  and  judgment  against  the  defendant  below  were  less  than  the 
? amount  required  to  give* this  court  jurisdiction  on  a  writ  of  error; 
but  in  giving  judgment  for  the  plaintiff  below,  for  any  sum  at  all, 
the  court  necessarily  passed  upon  a  defense  of  the  defendant,  set  up 
by  way  of  an  answer  in  the  nature  of  a  counter-claim,  insisting  upon 
an  equitable  right  to  a  conveyance  of  the  land,  out  of  which,  it  was 
alleged,  the  rent  issued,  and  the  value  of  which  was  in  excess  of  the 
limit  required  for  the  jurisdiction  of  the  court.  The  effect  of  the 
judgment  was  to  adjust  the  legal  and  equitable  claims  of  the  parties 
to  the  subject  of  the  suit,  which  was,  not  merely  the  amount  of  the 
rent  claimed,  but  the  title  of  the  respective  parties  to  the  land.  On 
that  ground  alone  the  jurisdiction  of  the  court  was  upheld.  Oray  v. 
Blanchard,  97  U.  S.  564,  and  TinUman  v.  National  Bank,  100  U.  S. 
6,  are  instances  of  the  strict  application  of  the  rule  limiting  the 
jurisdiction  to  the  amount  actually  in  dispute  in  the  suit;  of  which 
a  similar  example  is  found  in  Parker  v.  Morrili,  ante^  14,  decided 
at  the  present  term. 

Indeed,  so  strictly  has  it  been  applied,  that,  in  oases  where,  al- 
though the  entire  matter  in  dispute  in  the  suit  exceeds  in  value  the 
jurisdictional  limit,  nevertheless,  if  there  are  several  and  separate 
interests  in  that  sum,  belonging  to  distinct  parties,  and  constituting 
distinct  causes  of  action,  although  actually  united  in  one  suit  and 
growing  out  of  the  same  transaction,  the  jurisdiction  of  the  court  has 
been  constantly  denied.  We  have  had  occasion  to  repeat  and  apply 
this  principle  in  several  oases  at  the  present  term.  Ex  parte  BaUi- 
more  <k  Ohio  R.  Co.  ante,  35 ;  Adams  v.  Crittenden,  ante,  92;  Farmere* 
Loan  dt  Trust  Co.  v.  Waterman,  ante,  131;  Schtoed  v.  Smith,  ante,  221. 
In  some  of  these  cases,  the  value  of  the  matter  in  dispute,  actually 
determined  against  the  party  invoking  our  appellate  jurisdiction, 
actually  was  largely  in  excess  of  its  limit,  and  yet  its  exercise  was 
forbidden,  because  it  was  divided  into  distinct  claims,  no  one  of 
which  was  sufficient  of  itself  to  entitle  either  party  to  an  appeal,  al- 
though the  decision  in  one  was  necessarily  the  same  in  all,  because 
rendered  upon  precisely  the  same  state  of  facts.  BusseU  v.  StanseU, 
105  U.  8.  808. 
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To  entertain  jurisdiction  in  the  present  case  would  be,  in  ourg 
opinion,  to  unsettle  the  principle  of  construction  by  which,  inndl  the' 
eases  referred  to,  this  court  has  been  guided.    The  writ  of  error  is 
accordingly  dismissed  for  want  of  jurisdiction. 


(106  U.  &  S8S) 

Town  oy  Flainyibw  r.  MakbhatiL  and  another. 

(January  8, 1883.) 
SuPRKMB  Court— Apfellatb  Juribdiction— Matter  m  DnPUTB—V iLiTATKnr  of. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Minnesota. 

Matthbws,  J.  This  case  does  not  differ  in  any  material  respect 
from  that  of  Toum  of  Elgin  y.  Marshall^  ante,  484,  in  which  the  writ 
of  error  has  been  dismissed  for  want  of  jurisdiction,  the  value  of  the 
matter  in  dispute  being  less  than  $5,000.  For  the  same  reason  the 
writ  of  error  in  this  case  must  also  be  dismissed,  and  it  is  so  ordered. 


(106  U.  &  S2S) 

FiBST  Nat.  Bank  of  Toungstown,  Ohio,  v.  Huohbs,  late  Auditor^  etc*, 

and  others. 

(January  8, 1888.) 
Affbal— Matter  nr  Duputb— Bbtdcatb  ov  Valux— APFroATiTi. 

Where  the  suit  if  not  for  money,  nor  for  anything,  the  valae  of  which  can  be  meas- 
nred  by  money,  and  there  is  no  property  in  dispute  between  the  parties,  and 
DO  suit  for  even  nominal  damages  could  be  sustained  against  the  defendant,  the 
appeal  will  be  dismissed. 

At&davits  can  only  be  used  to  furnish  evidence  of  value  not  appearing  on  the  face 
of  the  record,  when  the  nature  of  the  matter  in  dispute  is  such  as  to  admit  of 
an  estimate  of  its  value  in  money. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  Ohio.     On  motion  to  dismiss. 

Sidney  Strong,  for  appellant. 

W.  C.  McFarland,  for  appellees. 

Wattb,  C.  J.  Section  2782  of  the  Bevised  Statutes  of  Ohio  (1880) 
provides  that  if  a  county  auditor  has  reason  to  believe  or  is  informed 
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that  any  person  has  given  to  a  tax  assessor  a  false  statement  of  his 
personal  property,  moneys,  etc.,  or  that  the  assessor  has  made  an 
erroneous  return  of  any  property,  moneys,  etc.,  which  are  by  law 
subject  to  taxation,  he  may  proceed  to  correct  the  return  and  to  charge 
such  persons  on  the  tax  duplicate  with  the  proper  amount  of  taxes; 
'*to  enable  him  to  do  which  he  is  ♦  *  •  authorized  and  empowered 
to  issue  compulsory  process,  and  require  the  attendance  of  any  person 
or  persons  whom  he  may  suppose  to  have  a  knowledge  of  the  articles, 
Sor  value  of  the  personal  property,  moneys,  or  credits,  investments  in 
•  bonds,? stocks,  joint-stock  companies,  or  otherwise,  and  examine 
such  person  or  persons,  on  oath,  in  relation  to  such  statement  or 
return." 

Section  2783  provides  for  process  of  subpoana  in  case  any  person 
shall  neglect  to  appear  and  testify  when  called  on  by  the  auditor, 
and  for  punishment  for  contempt.  Under  the  authority  of  this 
statute  the  auditor  of  Mahoning  county,  in  the  exercise  of  his  power 
to  charge  persons  on  the  tax  duplicate  with  the  proper  amount  of 
taxes,  called  on  the  cashier  of  the  First  National  Bank  of  Youngs- 
town  to  appear  and  testify,  and,  because  he  could  not  testify  with- 
out, to  bring  with  him  the  books  of  the  bank  showing  its  deposits. 
Thereupon  the  bank  filed  a  bill  in  equity  to  enjoin  the  auditor,  alleg- 
ing for  cause  that  such  a  proceeding  on  his  part  would  unlawfully 
expose  its  business  affairs,  lessen  public  confidence  in  it  as  a  deposi- 
tory of  moneys,  diminish  its  deposits,  and  greatly  impair  the  value  of 
its  franchises.  The  circuit  court  dismissed  the  bill  and  the  bank 
appealed.  A  motion  is  now  made  to  dismiss  the  appeal  for  want  of 
jurisdiction,  because  the  value  of  the  matter  in  dispute  does  not  ex- 
ceed $5,000. 

In  Barry  v.  Mereein^  5  How.  120,  it  was  decided  that  to  give  this 
court  jurisdiction  in  cases  dependent  upon  the  amount  in  controversy, 
''the  matter  in  dispute  must  be  money,  or  some  right,  the  value  of 
which,  in  money,  can  be  calculated  and  ascertained."  To  the  same 
effect  are  Pratt  v.  Fitzkugh,  1  Black,  278 ;  De  Kraft  v.  Barney ^  2  Black, 
714;  Potts  V.  Chumasero,  92  U.  S.  861. 

The  present  suit  is  not  for  money,  nor  for  anything,  the  value  of 
which  can  be  measured  by  money.  The  bank  has  no  interest  in  the 
taxes  to  be  placed  on  the  tax  duplicate.  There  is  no  property  in  dis- 
pute between  the  auditor  and  the  bank.  If  the  cashier  is  compelled 
to  testify  and  to  produce  the  books  to  be  used  in  evidence  for  the 
purposes  required,  the  damages,  if  any,  resulting  to  the  bank  would 
be,  in  the  highest  degree^  remote  and  speculative.    Certainly  no  suit 
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for  even  nominal  damages  oonld  be  sustained  against  the  auditor  on 
account  of  what  he  had  done.  All  the  cashier  is  required  to  do,  is  to 
give  testimony  in  a  proceeding  instituted  under  the  authority  of  laiv|f 
by  the  auditor  to  perfect  the  tax  lists  of  the  county.  It  is^supposed^ 
the  books  of  the  bank  contain  evidence  pertinent  to  this  inquiry,  and 
appropriate  measures  are  taken  to  have  them  produced  for  exami- 
nation. The  case  is  in  no  respect  different  in  principle  from  what  it 
would  be  if  the  evidence  was  called  for  in  an  ordinary  suit  in  a  court 
of  justice  between  individuals. 

Affidavits  can  only  be  used  to  furnish  evidence  of  value  not  ap- 
pearing  on  the  face  of  the  record  when  the  nature  of  the  matter  in 
dispute  is  such  as  to  admit  of  an  estimate  of  its  value  in  money. 

The  motion  to  dismiss  is»  therefore,  granted. 


(106  U.  &  6S2) 

Bheltok  and  another  v.  Van  Elbsok  and  others. 

(Januaiy  8, 1883.) 
Bnx  OF  BsvoBW— QuBsnom  ov  Fact— Dbobbb  Pbo  Uqmiubo— Nbw  Mattbb 

MOT  CONBTOXBED. 

Aj  questions  of  fact  sre  not  open  for  re-examination  on  a  biU  of  review  for  errora 
in  law,  the  truth  of  any  fact  averred  in  such  bill,  inconsistent  with  the  decree, 
is  not  admitted  by  a  demurrer,  as  no  error  can  be  assigned  on  such  a  fact,  and 
it  is,  therefore,  not  properly  pleaded. 

If  a  party  to  the  cause  was  served  with  a  subpoena,  and  did  not  plead,  answer,  or  de^ 
mur  to  the  bill,  the  decree  was  pro  eanfesio  as  to  him,  and  the  fact  that  he  waa 
not  named  in  the  bUl  is  unimportant. 

Where  new  matter,  alleged  to  have  been  discovered,  relates  to  proceedings  subaa> 
quent  to  the  decree,  and  can  hare  no  effect  upon  the  original  decree,  it  cannot 
be  considered  on  a  bill  of  review,  but  as  part  of  the  exhibit  annexed  to  a  biU  of 
review,  affidavits  to  establish  the  new  matter  may  be  referred  to  for  the  pot* 
pose  of  determining  whether,  upbn  the  showing  of  complainant  on  review,  the 
matter  alleged  first  came  to  his  knowledge  after  the  time  when  it  could  hare 
been  made  use  of  at  the  original  hearing. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North* 
em  District  of  Illinois. 

Choi.  J.  BeatHe  and  L.  E.  Payion,  for  appellants. 

John  L  Bennett,  for  appellees.  S 

*  Waits,  G.  J.    The  only  questions  open  for  examination  on  a  biD  of* 
review  for  error  of  law  appearing  on  the  face  of  the  record  are  such 
as  arise  on  the  pleadings,  proceedings,  and  decree,  without  reference  t^ 
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the  evidence  in  the  came.  This  has  been  many  times  decided  in  this 
court.  Whiting  v.  Bank  of  U.  S.  18  Pet.  6;  Putnam  v.  Day,  22 
Wall.  66;  Buffington  v.  Harvey,  95  U.  S.  99;  Thompeon  t.  Maxwell, 
Id.  397. 

A  demurrer  admits  only  such  facts  as  are  properly  pleaded.  As 
questions  of  fact  are  not  open  for  re-examination  on  a  bill  of  review 
for  errors  in  law,  the  truth  of  any  fact  averred  in  a  bill  of  review  in- 
consistent with  the  decree  is  not  admitted  by  a  demurrer,  because  no 
error  can  be  assigned  on  such  a  fact,  and  it  is,  therefore,  not  prop- 
erly pleaded.  This  disposes  of  the  first,  second,  third,  fourth,  and 
fifth  specifications  of  error  presented  in  this  bill  of  review.  They 
are  all  errors  of  fact,  and  can  only  be  determined  by  a  reference  to 
the  evidence.  It  nowhere  appears  from  "the  bill,  answer,  and  other 
pleadings,  together  with  the  decree,**  constituting  what  Mr.  Justice 
Stobt  said,  in  Whiting  v.  Bank  of  U.  8.  supra,  "is  properly  consid- 
ered as  the  record,"  that  there  was  any  usury  in  the  case,  or  that  the 
appellants  had  not  waived  their  homestead  rights  as  alleged  in  the 
bill. 

All  the  allegations  of  error  on  the  face  of  the  record  are  equally 
bad.  It  is  stated  in  the  decree  that  all  the  material  averments  of 
gfact  in  the  bill  were  proved,  and  on  these  facts  the  priority  of  the 
f  lien  of  the  complainant  was  established.  *A11  the  issues  were  thus 
disposed  of,  and  the  decree  was  in  favor  of  the  complainant  and 
against  all  the  defendants.  The  omission  of  the  name  of  McGregor 
from  among  those  against  whom  it  was  stated  in  the  decree  the  bill 
was  taken  as  confessed,  is  unimportant.  If,  as  is  stated  in  the  brief 
of  counsel  for  the  appellant,  he  was  served  with  subpoena,  and  did 
not  plead,  answer,  or  demur  to  the  bill,  the  decree  was  in  fact  pro 
confesso  as  to  him,  and  he  is  as  much  bound  as  if  he  had  been 
particularly  named. 

All  the  new  matter  alleged  to  have  been  discovered  relates  to  the 
proceedings  in  making  the  sale,  and  can  have  no  effect  on  the  origi- 
nal decree.  So  far  as  the  decree  confirming  the  sale  is  concerned, 
the  matter  is  not  new,  for  the  addition  to  the  transcript,  filed  by  con- 
sent, shows  that  all  the  affidavits  now  relied  on  to  establish  the  new 
facts  were  actually  read  in  evidence  on  the  hearing  of  a  motion,  made 
before  the  confirmation,  to  set  aside  the  sale.  These  affidavits  can- 
not be  considered  on  a  bill  of  review  to  reverse  the  decree  of  confir- 
mation for  errors  appearing  on  the  face  of  the  record,  because  as  evi- 
dence they  form  no  part  of  the  record  which  can  be  looked  into  on 
such  a  review.     But,  as  part  of  the  exhibits  annexed  to  a  bill  of  re- 
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Tiew  for  alleged  discovery  of  new  matter,  they  may  be  referred  to  for 
the  purpose  of  determining  whether,  upon  the  showing  of  the  com- 
plainant in  review,  the  matter  alleged  to  be  new  first  eame  to  his 
knowledge  after  the  time  when  it  coald  have  been  made  use  of  at  the 
original  hearing.  This  disposes  of  the  case;  and  the  decree  of  the 
circuit  court  dismissing  the  bill  of  review  is  afi&rmed. 


(106  U.  a  700) 

OsAND  Tbuhs  Bt.  Go.  of  Canada  v.  Gumionos. 
(January  8, 1883.) 

Wbtt  of  Erbor— Refusal  to  Ddibot  Verdict— Ground  fob  REVBRSAZi— Feb- 
eoNAL  IirjuBiES— Neoligbncb. 

A  case  may  be  presented  in  which  the  refusal  to  direct  a  verdict  for  the  defendant 
at  the  close  of  plaintifffl  testimony  will  be  a  good  ground  for  the  reversal  of  a 
Judgment  in  favor  of  the  plaintiff,  if  defendant  rests  hia  case  on  such  testimony 
and  Introduces  none  in  his  own  behalf ;  but  if  he  goes  on  with  his  defense  and 
puts  in  testimony  of  his  own,  and  the  jury,  under  proper  instructions,  finds 
against  him  on  the  whole  evidence,  the  judgment  cannot  be  reversed,  in  theab- 
sence  of  defendant's  testimony,  on  account  of  the  original  refusal,  even  though 
it  would  not  have  been  wrong  to  give  the  instruction  at  the  time  it  was  asked. 

In  an  action  for  damages  for  personal  injuries  caused  by  a  collision  between 
two  trains  of  cars,  an  instruction  to  the  effect  that  if  the  negligence  of  the  com- 
pany had  a  share  in  producing  the  injury,  the  company  la  liable,  even  though 
the  negligence  of  a  fellow-servant  was  contributory  also,  la  not  erroneous ;  for 
if  the  negligence  of  the  company  contributed  to,  it  must  necessarly  have  been 
an  Immediate  cause  of,  the  accident,  and  it  is  no  defense  that  another  was  like- 
wise guilty  of  wrong. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Maine. 

John  Rand,  for  plaintiff  in  error. 

A.  A.  Strout  and  Oeo.  F.  Holmes,  for  defendant  in  error. 

Waitb,  C.  J.  This  was  a  suit  brought  by  Cummings,  the  plaintiff 
in  error,  an  engineman  in  the  employ  of  the  Grand  Trunk  Railway 
Company  of  Canada,  to  recover  damages  for  an  injury  sustained  in 
the  course  of  his  employment  by  a  collision  of  a  train,  on  which  he 
was,  with  another  train  of  the  same  company.  The  claim  of  Cum- 
mings  is  that  the  collision  was  caused  by  the  fault  and  neglect  of  the 
company;  that  of  the  company,  that  it  was  caused  by  the  negligence 
and  disobedience  of  a  fellow-servant  of  Cummings.  This  was  the  is- 
sue at  the  trial,  and  at  the  close  of  the  testimony  on  the  part  of  Cum« 
mings  the  company  asked  the  court  to  instruct  the  jury  to  return  a 
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verdict  in  its  favor,  which  being  refused,  an  exception  was  taken* 
All  the  testimony  before  the  jury  when  this  instruction  was  asked  has 
been  put  into  the  bill  of  exceptions.  Tke  company  then  introduced 
w  testimony  touching  the  points  covered  by  that  on  the  part  of  Gum- 
s' mings.  None  of  tbis'testimony  is  in  the  record.  The  company  did 
not  contend  that  Cummings  was  guilty  of  contributory  negligence. 

At  the  close  of  the  case  on  both  sides  the  court  gave  to  the  jury 
sundry  instructions,  not  excepted  to,  and  then,  at  the  request  of  Cum- 
mings, instructed  them  further,  "that  if  Noyes  [the  person  claimed 
to  be  a  co-servant]  was  negligent,  and  if  the  company  was  also  want- 
ing in  ordinary  care  and  prudence  in  discharging  their  duties,  and 
such  want  of  ordinary  care  contributed  to  produce  the  injury,  and 
the  plaintiff  did  not  know  of  such  want  of  ordinary  care  and  prudence, 
the  defendant  would  be  liable ;  that  if  two  of  those  causes  contributed, 
the  company  would  be  liable;  that  the  mere  negligence  of  Noyes  of  it- 
self does  not  exonerate  them,  if  one  of  their  own  faults  contributes.'' 
To  this  an  exception  was  taken.  The  jury  returned  a  verdict  for 
Cummings,  upon  which  a  judgment  was  rendered  against  the  corn- 
pany.  To  reverse  that  judgment  this  writ  of  error  was  brought,  and 
the  only  errors  assigned  are  (1)  the  refusal  to  direct  a  verdict  for  the 
company  at  the  close  of  Cummings*  testimony;  and  (2)  the  giving  of 
the  instruction  which  was  excepted  to. 

It  is  undoubtedly  true  that  a  case  may  be  presented  in  which  the 
refusal  to  direct  a  verdict  for  the  defendant  at  the  close  of  the  plain- 
tiff's  testimony  will  be  good  ground  for  the  reversal  of  a  judgment 
on  a  verdict  in  favor  of  the  plaintiff,  if  the  defendant  rests  his  case 
on  such  testimony  and  introduces  none  in  his  own  behalf ;  but  if  he 
goes  on  with  his  defense  and  puts  in  testimony  of  his  own,  and  the 
jury,  under  proper  instructions,  finds  against  him  on  the  whole  evi« 
dence,  the  judgment  cannot  be  reversed,  in  the  absence  of  the  de- 
fendant's testimony,  on  account  of  the  original  refusal,  even  though 
it  would  not  have  been  wrong  to  give  the  instruction  at  the  time  it 
was  asked.  The  present  case  comes  within  this  rule.  The  evidence 
introduced  on  the  part  of  the  company  is  not  in  the  bill  of  except 
tions,  and  the  court  was  not  asked  to  instruct  the  jury  to  find  for  the 
defendant  on  the  whole  case.  Under  such  circumstances,  it  must  be 
presumed,  in  the  absence  of  anything  to  the  contrary,  that  when 
^the  case  was  closed  on  both  sides,  there  was  enough  in  the  testimony 
•  to  make  it  proper  to  leav6*the  issues  to  be  settled  by  the  jury.  In 
this  we  are  not  to  be  understood  as  saying  that  the  instraction  ought 
to  have  been  given  when  it  was  asked. 
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In  the  instraotion  which  was  given  we  find  no  error.  It  was  in 
effect  that  if  the  negligence  of  the  company  contributed  to,  that  is  to 
say,  bad  a  share  in  producing,  the  injury,  the  company  was  liable^ 
even  though  the  negligence  of  a  fellow-servant  of  Cummings  was 
contributory  also.  If  the  negligence  of  the  company  contributed  to, 
it  must  necessarily  have  been  an  immediate  cause  of,  the  accident, 
and  it  is  no  defense  that  another  was  likewise  guilty  of  wrong. 

The  judgment  of  the  circuit  court  is  affirmed. 


<106  U.  &  468) 

Bbakoh  and  others  v.  Jebup,  surviving  Trustee,  and  another* 

(January  16, 1888.) 

Raxlroad  Cohpaht— Right  to  Conbtbuot  Lnnt— Acts  kot  Ultra  Vibxs— Dis« 

POSil*  OV  FaANCmSB— RiGRTB  OF  BrOCKHOLDSBS. 

The  Bouth  Georgia  A  Florida  Railroad  Company,  having  power,  by  iti  charter,  to 
conatmct  a  railroad  from  Albany  to  Thomasyille,  Georgia,  and  from  Thomas- 
▼Ule  to  the  Florida  line,  and  also  power  to  purchase  and  sell  all  kinds  of  prop- 
erty of  erety  nature  and  quality,  and  to  incorporate  its  stock  with  that  of  any 
other  company,  contracted  with  the  Albany  A  Gulf  Railroad  Company  to  oon- 
struct  its  road  from  Thomasville  to  Albany,  and  to  seU  and  deliver  it  to  the 
latter  company  in  sections  as  completed,  together  with  the  franchise  of  using 
the  same,  and  to  incorporate  its  stock  created  for  building  said  road  with  that 
of  the  Albany  &  Gulf  Railroad  Company.  Sdd,  that  this  contract  was  not  idira 


The  Albany  A  Gulf  RaUroad  Company  had  the  same  general  power,  except  that  of 
incorporating  its  stock  with  that  of  other  companies,  and  had  the  right  under 
its  charter  also  to  construct  a  railroad  from  Thomasrille  to  Albany.  EM,  that 
it  was  not  acting  tiltra  vires  to  make  the  purchase  of  said  road  and  franchises 
as  above  stated,  and  to  pay  for  the  same  by  issuing  its  own  stock  therefor, 
which  was  delivered  to  and  accepted  by  the  contractors  in  lieu  of  the  stock  of 
the  8outh  Georgia  <&  Florida  Railroad  Company,  which  latter  stock  they  had 
subscribed  for  and  agreed  to  take  in  payment  for  the  work  of  construction. 

When  a  railroad  company  has  the  right  of  constructing  a  particular  line  of  raU- 
road,  with  general  power  to  purchase  all  kinds  of  property,  of  whatever  nature 
or  kind,  it  may  purchase  from  another  company  a  road  constructed  upon  that 
line,  if  the  latter  company  had  power  to  sell  and  dispose  of  the  same. 

As  a  general  rule,  a  corporation  cannot  dispose  of  its  franchises,  nor  a  railroad  com- 
pany its  road,  without  legislative  authority ;  but  in  this  case  it  was  held  that 
the  legislative  authority  existed. 

Prior  to  the  purchase  of  the  railroad  the  Albany  A  Gulf  Railroad  Company  had 
executed  a  trust  deed  by  way  of  mortgage  upon  all  its  railroad  and  property  ac- 
quired or  to  be  acquired.  Held,  that,  inasmuch  as  the  road  purchased  was  within 
its  chartered  limits,  and  might  have  been  constructed  if  it  had  not  been  pur- 
chased, the  mortgage  extended  to  and  covered  the  said  road,  when  purchased, 
the  same  as  it  would  have  done  had  the  company  itself  constructed  it 
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rhe  contracton  who  built  the  road  and  accepted  in  payment  therefor  the  stock  of 
the  Atlantic  A  Golf  Railroad  Company  in  lieu  of  that  of  the  South  Georgia  A 
Florida  Railroad  Company,  and  the  assignees  and  purchasers  of  said  stock, 
after  the  transaction  between  the  two  companies  has  been  carried  into  effect 
and  the  road  has  been  possessed  and  operated  by  the  Atlantic  A  Gulf  Railroad 
Company  for  seyerai  years,  are  estopped  from  claiming  the  right  to  be  re- 
garded as  stockholders  of  the  South  Georgia  A  Florida  Railroad  Company,  or 
as  preferred  crediton  as  against  the  railroad  Itself.  Having  yoluntarily  ac- 
cepted the  position  of  stockholders  of  the  purchasing  company,  they  cannot 
question  the  validity  of  the  transaction  adyersely  to  it,  or  to  the  mortgage 
giYCD  by  it,  coYcring  the  road  in  question. 

The  stock  thus  issued  and  accepted  was  preferred  stock,  on  which  interest  was 
payable.  HM,  that  the  holders  thereof,  and  their  assigns,  haying  accepted  it, 
and  receiyed  interest  on  it  for  several  years,  are  estopped  from  questioning  the 
power  of  the  company  to  issue  such  preferred  stock. 

The  South  Georgia  A  Florida  Raihroad  Company,  haying  received  all  it  stipulated 
for,  and  having  incorporated  its  stock  with  that  of  the  Albany  &  Gulf  Railroad 
Company,  by  accepting  the  stock  of  that  company  in  lien  of  issuing  its  own 
stock,  and  being  in  fact  amalgamated  therewith  so  far  as  the  road  in  question 
if  concerned,  has  no  Kround  to  complain  that  the  terms  of  the  contract  have 
Bot  been  fulfilled  by  the  Athmtic  A  Gulf  Railroad  Company.  It  has  lost  noth- 
Ing.  It  has  not  incurred  any  liability  which  is  not  protected  by  first  liens  on 
the  road,  the  priority  of  which  is  conceded  by  all  parties. 


J 


*  Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South. 
em  District  of  Georgia. 

W.  W.  Montgomery^  for  appellants. 

W.  S.  Chuholm  and  R.  FaUigant,  for  appellees. 

Bbadlxt,  J.  This  case  arises  upon  a  bill  filed  by  Morris  E.  Jesup, 
as  surviying  trustee,  for  the  foreclosure  of  a  deed  of  trust  in  the  nat- 
ure of  a  mortgage,  bearing  date  of  December  20,  1867,  given  by  the 
Atlantic  &  Gulf  Bailroad  Company  of  Georgia  to  said  Jesup  and  one 
(Gardner  (since  deceased)  to  secure  the  payment  of  certain  bonds  of 
the  company  to  the  amount  of  $2,000,000,  payable  in  1897,  with  in« 
terest.  The  bill  was  filed  February  15,  1877,  and  on  the  nineteenth 
of  the  same  month  receivers  were  appointed  to  take  charge  of  the 
mortgaged  property,  being  the  railroad  of  the  company,  with  its  roll- 
ing stock  and  machinery.  A  supplemental  bill  was  filed  on  the 
twentieth  of  April,  1877.  The  only  defendant  named  in  either  bill 
was  the  Atlantic  &  Gulf  Bailroad  Company.  The  premises  sought 
to  be  foreclosed  and  sold  were— Fir«^,  the  main  line  of  the  company's 
road,  extending  from  Savannah  southwesterly  and  westerly  to  Bain- 
bridge,  in  Georgia,  a  distance  of  about  237  miles ;  secondly,  a  branch 
road,  extending  from  Dupont  to  the  Florida  line,  about  82  miles, 
connecting,  thirdly,  with  a  short  road  in  Florida,  extending  to  Live 
Oak,  in  that  state,  which  the  company  held  and  operated  under  a 
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lease;  fauHhly,  a  branch  road  about  58  miles  in  length,  extending 
from  Thomas ville,  on  the  main  line,  northerly  to  Albany,  Georgia; 
fifthly,  two  other  small  branches  at  Savannah,  one  connecting  the 
main  line  with  wharves  on  the  Savannah  river,  and  the  other  con-  g 
necting  it  with  the  Savannah  &  Charleston^Bailroad.  The  Thomas-^ 
viUe  branch  was  parchased  from  the  South  Georgia  &  Florida  Bail- 
road  Company  in  1868  (shortly  after  the  giving  of  the  mortgage  in 
suit)  for  the  purpose  of  extending  the  Ime  to  Albany;  which  branch 
was  subject  to  certain  bonds  and  mortgages  issued  by  the  latter  com- 
pany, having  a  lien  paramount  to  the  mortgage  in  suit.  The  other 
branches  were,  in  like  manner,  severally  subject  to  certain  prior 
mortgages,  given  for  purchase  money  or  construction,  and  having  a 
paramount  lien.  The  bill  conceded  the  priority  of  the  several  liens. 
The  defendant  answered,  specifying  the  liens  on  its  property  prior  to 
that  of  the  mortgage,  and  insisting  that  it  would  be  inequitable  to 
foreclose  and  sell  at  that  time,  although  consenting  to  the  appoint- 
ment of  receivers. 

On  the  twenty-second  of  April,  1878,  Branch,  Sons  &  Co.  and 
others,  (who  are  appellants  here,)  petitioned  for  and  obtained  leave 
to  intervene  pro  interesse  suo,  claiming  to  be  preferred  creditors  of 
the  Atlantic  &  Gulf  Bailroad  Company,  as  to  the  proceeds  and  earn- 
ings of  the  South  (Georgia  &  Florida  Bailroad;  that  is,  the  branch 
from  Thomasville  to  Albany.  By  amendment  to  the  petition  the 
South  Georgia  &  Florida  Bailroad  Company  was  also  made  a  party, 
and  a  prayer  was  added  to  have  declared  void  the  sale  of  the  said 
branch  road  and  for  its  restoration  to  the  South  Georgia  &  Florida 
Bailroad  Company.  By  their  petition  of  intervention  the  appellants 
insisted  that  the  lien  of  the  mortgage  sought  to  be  foreclosed  does  not 
cover  the  branch  aforesaid;  that  the  petitioners  and  others  are  hold- 
ers of  certificates  of  special  guarantied  7  per  cent,  stock  of  the 
Atlantic  &  Gulf  Bailroad  Company  to  the  amount  of  some  $300,000, 
of  which  the  petitioners  own  $56,100 ;  that  these  certificates  were  is- 
sued by  the  Atlantic  &  Gulf  Bailroad  Company  under  a  contract  with 
the  South  Georgia  &  Florida  Bailroad  (^mpany,  dated  January, 
1869,  for  the  construction  of  its  road  from  Thomasville  to  Albany;  a 
copy  of  which  contract  and  certain  modifications  of  it,  and  a  copy  of 
one  of  the  certificates,  were  annexed  to  the  petition.  The  petitioners 
further  contended  that  the  earnings  of  that  branch  road,  if  kept  by;! 
themselves,  would  be  sufficient  not  only  to  pay  the*interest  on  the?^ 
preferred  bonds  of  the  South  Georgia  &  Florida  Bailroad  (Company, 
v.l— 82 
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bat  to  pay  the  interest  on  said  oertificates;  that  the  guarantied  scrip 
was  given  for  the  purchase  of  the  South  Georgia  &  Florida  Railroad, 
and  was  distributed  among  the  contractors  who  built  it  in  payment 
for  their  labor;  that  it  is  in  effect  the  promissory  notes  of  the  At- 
lantic &  Gulf  Railroad  Company,  and  that  the  holders  could  proceed 
by  attachment  if  the  property  of  that  company  were  not  in  the  hands 
of  receivers;  and  after  making  further  averments  as  to  the  solvency 
of  the  South  Georgia  &  Florida  Railroad  Company,  if  it  stood  alone, 
unconnected  with  the  Atlantic  &  Gulf  Railroad  Company,  the  peti- 
tioners prayed  for  themselves,  and  the  other  holders  of  certificates,  to 
be  examined  pro  intereste  tuo  touching  their  alleged  paramount  claim 
upon  the  proceeds  of  the  South  Georgia  &  Florida  Railroad  after 
payment  of  interest  on  its  bonds,  and  for  an  order  directing  such 
examination  before  the  master,  and  for  other  directions. 

In  the  amended  petition  the  petitioners  averred  that  the  original 
holders  of  the  certificates  of  preferred  stock  before  mentioned  were 
subscribers  to  the  capital  stock  of  the  South  Georgia  &  Florida  Rail- 
road Company,  and  paid  their  subscriptions  by  work  done  on  the  road, 
for  which  they  received  the  said  certificates  of  preferred  stock  in  the 
Atlantic  &  Gulf  Railroad  Company,  and  that  the  present  holders  are 
bona  fide  purchasers  of  said  scrip,  except  in  some  instances  where  the 
original  holders  have  not  parted  with  their  scrip ;  and  they  alleged 
that  when  the  contracts  between  the  two  companies  were  executed  it 
was  supposed  that  they  had  power  to  enter  into  the  same;  but  that 
they  are  now  advised  that  the  contracts  were  ultra  vires  and  void, 
and  they  prayed  a  rescission  and  the  cancellation  thereof;  but  if  the 
court  should  decree  that  the  contract  only  amounted  to  a  lease  of  the 
road,  (which  they  conceded  would  not  be  tdtra  vires,)  then  they  prayed 
that  it  may  be  rescinded  for  non-compliance  with  its  terms,  and  the 
inability  of  the  Atlantic  &  Gulf  Railroad  Company  to  comply  there- 
with. But  if  the  court  should  think  there  was  a  valid  contract  of 
Ssale,  then  they  repeated  their  prayer  to  be  decreed  to  have  a  first  lien 
•  on  the  proceeds  of  the  road  after  the^mortgages  executed  thereon  by 
the  South  Georgia  &  Florida  Railroad  Company,  and  for  a  separate 
sale  of  that  road  subject  to  said  mortgages. 

The  first  contract  referred  to  in  the  petition  bore  date  June  19, 
1868,  and  provided  that  the  South  Georgia  &  Florida  Railroad  Com- 
pany should  complete  its  road  from  Thomasville  to  Albany,  and  turn 
it  over  in  sections,  as  completed,  to  the  Atlantic  &  Gulf  Railroad 
Company,  and  that,  when  completed  to  Albany,  the  stock  of  the  South 


Digitized  by 


Google 


BBAKOH  V.  J18UF.  4tW 

Georgia  &  Florida  Baflroad  Company  should  be  incorporated  with  the 
Btook  of  the  Atlantic  &  Gulf  Railroad  Company,  and  that  interest  at 
the  rate  of  7  per  cent,  per  annum  on  the  actual  cost  of  the  road 
should  be  paid  as  well  before  such  incorporation  of  stock  as  on  said 
stock  after  its  incorporation;  and  that,  when  the  stock  should  be  thus 
incorporated,  all  the  rights,  privileges,  and  franchises  of  the  South 
Georgia  &  Florida  Bailroad  Company,  so  far  as  related  to  the  road 
from  Thomasville  to  Albany,  should  Test  in  the  Atlantic  &  Gulf  Bail* 
road  Company,  and  said  road  should  be  a  branch  of  the  Atlantic  & 
Gulf  Boad.  This  contract  was  modified  by  another  contract  made 
Januazy  16,  1869,  which  recited  that  the  legislature  of  the  state  had 
passed  an  act  authorizing  the  state  to  indorse  the  bonds  of  the  South 
Georgia  &  Florida  Bailroad  Company,  to  the  amount  of  $8,000  per 
mile ;  and  that  the  Atlantic  &  Gulf  Bailroad  Company  consented  to 
the  issue  of  said  bonds,  and  a  first  mortgage  to  secure  them,  and 
guarantied  their  payment;  and  it  was  stipulated  that  the  amount  of 
said  bonds  should  be  deducted  from  the  amount  of  preferred  stock  to 
be  issued  to  the  South  Georgia  &  Florida  Bailroad  Company  for  the 
construction  of  the  road.  Another  agreement,  made  September  1, 
1869,  authorized  the  further  issue  of  bonds  by  the  South  Georgia 
&  Florida  Bailroad  Company  to  the  amount  of  $200,000,  to  be 
secured  by  a  second  mortgage  on  the  road,  and  guarantied  by  the 
Atlantic  &  Gulf  Bailroad  Company. 

The  road  appears  to  have  been  completed  to  Albany  prior  to 
October,  1870.  On  the  tenth  of  that  month  the  following  resolation 
was  passed  by  the  board  of  directors  of  the  South  Georgia  &  Florida 
Bailroad  Company:  g 

*««  Whereas,  the  South  Georgia  ft  Florida  Bailroad  Company  entered  into  an* 
agreement  with  the  Atlantic  &  Gulf  Bailroad  Companj,  on  the  nineteenth 
day  of  June,  1868,  by  which  a  transfer  of  the  said  South  Georgia  &  Florida 
Bailroad  was  to  be  made  (that  is,  all  of  said  road  between  ThomasyiUe  and 
Albany)  upon  certain  conditions  therein  stipulated^  all  of  which  will  more 
fully  appear  by  reference  to  said  agreemrats ;  and  whereas,  the  Soath  Georgia 
&  Florida  Bailroad  has  been  completed  to  East  Albany  and  the  same  has  been 
turned  over  to  the  Atlantic  &  Gulf  Bailroad  Company,  and  which  is  now 
being  operated  by  said  Atlantic  ft  Gulf  Bailroad  Company;  and  whereas,  the 
president  of  the  Atlantic  ft  Gulf  Bailroad  Company  has  signified  his  willing- 
ness to  recelTC  said  road  finished  to  East  Albany;  and  whereas,  the  South 
Georgia  ft  Florida  Bailroad  Company  have  made  up  the  entire  cost  of  said 
road  and  made  affidavit  certificate  under  oath  as  prescribed  by  said  agreement, 
— ^it  is  therefore  resolved  that  the  president  of  this  road  proceed  to  Savannah, 
submit  his  estimates  and  certificates,  and  demand  and  receive  tne  guarantied 
stock  agreed  to  be  given  to  the  South  Georgia  ft  Florida  Bailroad  stockhold- 
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en  under  said  agreements  in  terms  of  the  several  agreements  made  bj  the 
South  Georgia  &  Florida  Railroad  Company  with  said  Atlantic  &  Golf  Rail- 
road Company.  Resolved,  further,  that  the  president  be,  and  he  is  hereby, 
authorized  to  make,  execute,  and  deliver  all  papers  necessary  to  carry  out  and 
fulfill  said  agreements  for  a  transfer  of  so  much  of  said  South  Georgia  A 
Florida  Railroad  as  lies  or  is  located  between  Thomasville  and  Albany, 
specially  reserving  the  other  franchise  or  rights  of  building  and  equipping  a 
railroad  from  Thomasville  to  the  Florida  line  under  the  charter  of  the  South 
Georgia  &  Florida  Railroad  Company.** 

This  resoiation  was  duly  carried  into  effect  shortly  after  its  adop- 
tion, as  appears  by  a  final  contract  executed  in  due  form  between  the 
companies,  bearing  date  January  8, 1876,  which  recited  the  several 
prior  contracts,  and  the  said  resolutions,  and  the  fact  of  their  accept- 
ance and  of  the  performance  and  fulfillment  of  the  same,  and  by 
which  the  South  Georgia  &  Florida  Railroad  Company  made  a  formal 
conveyance  to  the  Atlantic  &  Gulf  Railroad  Company,  its  successors 
and  assigns,  forever,  of  so  much  of  the  South  Georgia  &  Florida  Rail- 
S  road  as  lies  or  is  located  between  Thomasville  and  Albany,  with  all  the 
*  appurtenances  thereof,  including  the  franchises  of  the  South*Gtoorgia 
&  Florida  Bailroad  Company  to  construct  and  use  the  same.  The 
certificates  of  stock  issued  by  the  Atlantic  &  Gulf  Railroad  Company 
in  pursuance  of  said  contract  were  regular  scrip  certificates  for  pre- 
ferred stock  in  that  company,  in  the  following  form : 

*«  Atlantic  &  Gulf  Railroad,  Georgia.  Special  guarantied  7  per  cent,  stock 
issued  under  a  contract  with  the  South  Georgia  &  Florida  Railroad  Company, 
bearing  date  January  2, 1869,  for  the  construction  of  the  South  Georgia  & 
Florida  Railroad.  This  is  to  certify  that  Branch  &  Sons,  or  bearer,  is  enti- 
tled to  66  shares,  on  which  the  par  value  of  SlOO  has  been  paid,  of  the  special 
stock  of  the  Atlantic  &  Gulf  Railroad  Company,  on  which  interest  from  date 
is  perpetually  guarantied  at  the  rate  of  7  per  cent,  per  annum,  payable  semi- 
annually, etc.  Witness,  etc  Sealed,  etc.,  first  day  of  November,  1872. 
[Signed]  John  Scrtven,  President    Attest:  D.  MoDonald,  Secretary." 

No  evidence  was  taken  in  the  case,  and  the  hearing  was  had  on  bill 
and  answer.  It  was  conceded,  or,  at  least,  not  controverted,  that 
the  intervenors  were  holders  of  the  stock  certificates  as  claimed  in 
their  petition,  and  that  said  certificates  originated  in  the  manner  and 
in  fulfillment  of  the  contracts  therein  set  forth.  The  court  below  de- 
nied the  prayer  of  the  intervenors  and  dismissed  the  petition;  and 
went  on  to  make  a  final  decree  in  the  cause,  ordering  a  foreclosure 
and  sale  of  the  railroad  of  the  Albany  &  Gulf  Railroad  Company,  with 
all  its  branches,  including  the  branch  from  Thomasville  to  Albany, 
subject,  however,  to  all  prior  mortgage  liens,  including  the  first  and 
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-second  mortgages  on  the  Thomasville  branch.    From  this  decree  the 
intervenors  have  appealed. 

The  questions  raised  by  the  appellants,  as  stated  in  their  brief,  are 
4is  follows : 

(1)  Was  the  sale  of  a  part  of  the  South  Georgia  &  Florida  Railroad  and  its 
franchises  to  the  Atlanta  &  Galf  Bailroad  void  as  against  pablic  policy  and 
ultra  vires  f 

(2)  If  not,  did  the  contract  amount  to  anything  more  than  a  lease?  ^ 

(3)  If  it  was  a  sale,  are  not  the  South  Georgia  &  Florida* Bailroad  Com-* 
pany  and  other  intervenors  vendors  with  the  purchase  money  unpaid,  and 
hence  ^titled  to  assert  their  right  of  attachment  upon  the  property  sold,  in 
preference  to  the  claims  of  the  mortgage  creditors  of  the  vendee,  the  Albany 
^  Georgia  Railroad  Company  ? 

(4)  If  the  intervenors  are  not  entitled  to  attach  as  vendors,  are  they  not 
creditors  of  the  Albany  &  Gulf  Railroad  Company,  and  entitled  to  be  paid  out 
of  property  of  the  debtor  which  is  not  covered  by  the  mortgage;  and  in  this 
•case  does  the  mortgage  cover  the  South  Georgia  &  Florida  Railroad? 

If  only  stockholders,  can  they  not  object  to  the  sale  of  the  South 
•Georgia  &  Florida  Railroad  under  the  present  proceedings  ? 

The  court  below  was  of  opinion  that  the  sale  and  purchase  of  the 
road  was  not  void,  nor  tdtra  vires  of  the  two  contracting  companies, 
without  examining  the  question  of  the  right  of  the  appellants  to  con- 
gest the  validity  of  the  transaction.  We  will  proceed  to  give  some 
examination  into  that  question. 

The  appellants  are  stockholders  of  the  Atlantic  &  Gulf  Bailroad 
Company.  Their  stock  is  preferred  stock,  it  is  true,  entitling  them 
to  interest  on  its  face  before  any  dividends  can  be  made  to  the  com- 
mon stockholders.  But  this  is  not  inconsistent  with  its  being  stock. 
It  is  a  very  common  thing  in  this  country  to  issue  stock  of  this  kind. 
The  interest  accruing  thereon  is  in  the  nature  of  preferred  dividend, 
and  is  sometimes  so  called.  Though  after  it  has  accrued  it  may 
become  a  debt,  so  also  does  a  dividend  become  a  debt  after  it  has 
been  declared  and  has  become  payable.  It  has  no  priority  over  other 
debts,  if,  indeed,  it  has  an  equality  with  them.  And  this  position, 
as  stockholders  of  the  Atlantic  &  Gulf  Bailroad  Company,  was  volun- 
tarily assumed  by  the  appellants.  This  is  true,  both  of  those  who 
purchased  their  stock  at  second  band,  and  of  those  who  originally 
received  the  stock.  They  probably  deemed  it  to  their  interest  to  accept 
payment  for  their  work  in  this  form.  But  again,  not  only  are  they 
stockholders  in  the  Atlantic  &  Gulf  Bailroad  Company,  but  the  ac- 
eeptance  of  the  stock  was  an  acknowledgment  of  the  validity  of  the 
contract  between  the  two  companies.     The  issue  of  the  stock  was  in 
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•  part  performance  of  that  contract,  and  thit*appears  upon  the  face  of 
the  certificates.  After  thus  acquiescing  in  the  purchase  by  the  At- 
lantic &  Gulf  Bailroad  Company  of  the  branch  railroad  in  question, 
and  of  the  amalgamation  of  stock  incident  to  said  purchase,  and  after 
the  possession  and  use  of  said  road  and  its  franchises  by  the  said 
company  as  a  part  of  its  road  system  for  a  period  of  several  years, 
the  appellants  are  estopped  from  questioning  the  validity  of  said 
transaction,  and  cannot  now  repudiate  their  character  of  stockholders 
of  the  Atlantic  &  Gulf  Bailroad  Company,  and  assume  that  of  stock- 
holders of  the  South  Georgia  &  Florida  Bailroad  Company.  To  sus- 
tain such  a  course  on  their  part  would  have  the  effect  of  ripping  up 
and  unraveling  a  thousand  transactions  which  have  taken  place  on 
the  basis  of  the  purchase  and  amalgamation  referred  to.  Whatever 
right  the  state  may  have  to  inquire  into  the  validity  of  such  purchase 
and  amalgamation,  certainly  the  appellants  have  no  right  in  law  or 
in  equity  to  question  it.  In  law,  they  are  stockholders  of  the  pur- 
chasing company,  in  which  character  they  neither  can  nor  do  ask 
any  relief;  in  equity,  they  are  participators  in  the  face  of  all  the 
world  in  a  transaction  which  is  conceded  to  have  been  fair  and 
supposed  to  be  lawful  at  the  time,  and  upon  the  faith  of  which 
numberless  transactions  in  business,  and  in  the  stock  and  bonds  of 
the  purchasing  company,  have  undoubtedly  been  entered  into.  To 
give  to  the  appellants  relief  in  any  form  in  which  it  is  asked,  would 
be  attended  with  injury  and  injustice  to  others  who  have  inno- 
cently confided  in  the  acts  of  the  appellants  and  their  associates.  We 
might  safely  stop  here  and  affirm  the  decree  below  on  this  considera- 
tion alone.  But  as  our  view  of  the  other  questions  which  have  been 
raised  leads  to  the  same  result,  it  may  be  proper  to  state  the  reasons 
therefor. 

The  first  relates  to  the  power  of  the  two  companies  to  enter  into 
the  arrangement  for  the  sale  and  purchase  of  the  Thomasville  branch. 
The  power  of  the  South  Georgia  &  Florida  Bailroad  Company  to  sell 
the  road  depends  upon  its  charter,  which  took  its  origin  in  an  act  of 
the  legislature  approved  January  S2,  1852,  creating  the  Georgia  & 
Florida  Bailroad  Company,  with  power  to  construct  a  railroad  from 
fe^  Oglethorpe,  or  some  other  point  on  the  Southwestern  Bailroad,  to  Al- 
7bany;  alsiHrith  power  to  construct  a  railroad  from  Albany  to  Thom- 
asville, and  from  thence  to  the  Florida  line  in  the  direction  of  Talla* 
hassee;  also  a  plank  or  macadamized  road  in  connection  wtth  the 
railroad;  and  for  the  purpose  of  constructing  said  road  or  roads, 
procuring  right  of  way,  and  managing  all  its  affairs,  the  said  corn- 
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pary  was  inyested  with  the  same  powers  and  priyileges  granted  to  the 
Savannah  &  Albany  Bailroad  Company,  not  inconsistent  therewith; 
and  it  was  enacted  that  the  said  Georgia  &  Florida  Bailroad  Com- 
pany might  at  any  time  incorporate  their  stock  with  the  stock  of  any 
other  company  on  snch  terms  as  might  be  mutually  agreed  upon. 
The  company  was  further  authorized,  from  time  to  time,  to  deter- 
mine the  amount  of  stock  necessary  to  carry  out  its  purposes  and 
the  construction  of  said  road  or  roads.  The  powers  given  in  this 
charter  by  adoption  and  reference  to  the  charter  of  the  Savannah  & 
Albany  Bailroad  Company  consisted,  as  expressed  in  the  charter  of 
the  latter  company,  of  all  the  rights,  privileges,  and  immunities  which 
by  the  laws  of  Georgia  were  held  or  enjoyed  by  any  incorporated 
railroad  company  or  companies  in  the  state;  and  by  a  reference 
to  prior  existing  charters  we  find  that,  so  far  as  relates  to  the  ques- 
tion in  hand,  these  powers  were,  ""To  have,  purchase,  possess,  enjoy, 
and  retain  lands,  rents,  hereditaments,  tenements,  goods,  chattels, 
and  effects,  of  whatsoever  kind,  nature,  or  quality  the  same  may  be, 
and  the  same  to  sell,  grant,  demise,  alien,  or  dispose  of." 

All  the  powers  thus  given  to  the  Georgia  &  Florida  Bailroad  Com- 
pany in  1852  were  conferred  upon  the  South  Georgia  &  Florida  Bail- 
road Company  by  an  act  passed  December  S2,  1867.  By  this  act 
the  South  Georgia  &  Florida  Bailroad  Company  was  created,  and  the 
line  of  road  which  the  Georgia  &  Florida  Company  was  authorized 
to  construct  from  Albany  to  Thomasville,  and  thence  to  the  Florida 
line,  was  separated  from  the  rest  and  granted  to  the  South  Georgia 
&  Florida  Bailroad  Company,  which  company  was  invested  with  the 
usual  powers  to  purchase,  hold,  and  convey  property,  real  and  per- 
sonal, and  with  specific  power  to  construct  a  railroad  from  Albany 
"to  Thomasville,'*  "and  from  Thomasville  to  any  point  on  the 
Florida  line,"  and  to  connect  with  any  other  road  at  such  points  as  » 
they  should  deem  best;  and  it  was  enacted*" that  the  provisions  of  • 
the  act  incorporating  the  Georgia  &  Florida  Baibroad  Company,  so 
far  as  applicable,  shall  be  applied  to  said  South  Georgia  &  Florida 
Bailroad  Company."  By  reference  and  adoption,  therefore,  the  lat- 
ter company  became  invested  with  all  the  authority  and  power,  in 
regard  to  the  line  between  Albany  and  Thomasville,  and  between 
Thomasville  and  the  Florida  line,  which  had  been  conferred  upon 
the  Georgia  &  Florida  Bailroad  Company.  It  seems  to  ns  dear  that 
these  powers  were  sufficient  to  enable  the  company  to  sell  its  road 
and  franchises  to  any  company  competent  to  purchase  them.  As  a 
general  role,  it  is  true,  a  railroad  company,  with  only  the  ordinary 
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power  to  oonstraot  and  operate  its  road,  eannot  dispose  of  it  to  an- 
other company.  Legislative  aid  is  necessary  to  that  end.  Bnt  this 
company  had,  by  its  charter,  express  power  to  incorporate  its  stock 
with  the  stock  of  any  other  company.  This  power  has  an  en- 
larging effect  upon  the  ordinary  power  to  sell  and  dispose  of 
property  belonging  to  the  company.  Generally,  the  power  to  sell 
and  dispose  has  reference  only  to  transactions  in  the  ordinary  course 
of  business  incident  to  a  railroad  company,  and  does  not  extend  to 
the  sale  of  the  railroad  itself,  or  of  the  franchises  connected  there- 
with. Outlying  lauds,  not  needed  for  railroad  uses,  may  be  sold. 
Machinery  and  other  personal  property  may  be  sold.  But  the  road 
and  franchises  are  generally  inalienable;  and  they  are  so  not  only 
because  they  are  acquired  by  legislative  grant,  or  in  the  exercise  of 
special  authority  given,  for  the  specific  purposes  of  the  incorporating 
act,  but  because  they  are  essential  to  the  fulfillment  of  those  pur- 
poses ;  and  it  would  be  a  dereliction  of  the  duty  owed  by  the  corpora- 
tion to  the  state  and  to  the  public  to  part  with  them.  But  where,  as 
in  this  case,  power  is  given  to  incorporate  the  capital  stock  with  the 
stock  of  any  other  company,  a  very  large  addition  is  made  to  the 
ordinary  powers  granted  to  a  company. 

In  this  country,  the  creation  and  exercise  of  such  a  power  is  well 
understood.  It  contemplates  not  only  the  possible  transfer  of  the 
railroad  and  its  franchises  to  another  company,  but  even  the  extin- 
guishment of  the  corporation  itself,  and  its  absorption  into  a  different 
g  organization.  The  greater  power  of  alienating  or  extinguishing  all 
•  its  franchises,  including  its  own  being  and* existence,  contains  the 
lesser  power  of  alienating  its  road  and  the  franchises  incident  thereto 
and  necessary  to  its  operation.  Its  power  of  alienation  and  sale  ex- 
tends to  a  class  of  subjects  to  which  it  does  not  ordinarily  apply.  In 
view  of  the  large  power  thus  conferred  upon  the  South  Georgia  & 
Florida  Bailroad  Company,  we  cannot  doubt  that  it  had  full  power  to 
enter  into  the  arrangement  made  with  the  Atlantic  &  Gulf  Bailroad 
Company  for  the  transfer  of  that  portion  of  its  line  extending  from 
Albany  to  Thomasville,  including  the  franchise  of  constructing  and 
using  the  same,  and  an  incorporation  of  all  its  stock  issued  for  the 
construction  of  said  road  with  the  stock  of  the  latter  company. 

It  is  true  that  the  South  Georgia  &  Florida  Bailroad  Company  did  not 
part  with  its  entire  franchise.  Power  was  given  to  it  by  its  charter  to 
construct  a  road  from  Thomasville  to  the  Florida  line,  (being  a  dis< 
tance  of  about  15  miles  due  south,)  and  to  connect  with  any  other 
road  at  such  points  as  it  might  deem  best.     But  this  extension  is 


Digitized  by 


Google 


BBANCH  V.  JBSUF.  505 

mentioned  as  a  distinct  enterprise,  has  never  been  entered  upon,  and 
would  have  no  yalue  without  a  connection  with  some  railroad  in 
Florida,  for  which,  so  far  as  appears,  no  authority  has  thus  far  been 
accorded  by  that  state.  The  authority  to  make  it  is  nominal  only, 
if  it  has  not  entirely  expired  by  lapse  of  time;  and  could  be  of  little 
use  to  the  Atlantic  &  Gulf  Bailroad  Company,  which  had  a  connec- 
tion of  its  own  with  the  Florida  system  of  railroads  at  Live  Oak. 
The  retention  of  this  nominal  franchise  by  the  South  Georgia  &  Flor- 
ida Bailroad  Company,  which  has  never  issued  any  capital  stock 
under  it,  or  with  a  view  to  its  use,  seems  to  be  in  reality  a  mere 
shadow  without  any  substance.  All  the  capital  stock  which  the  com- 
pany ever  provided  for  was  that  which  went  to  the  building  of  the 
road  from  Thomasville  to  Albany,  and  that,  at  its  very  inception, 
was  incorporated  with  the  stock  of  the  Albany  &  Gulf  Bailroad  Com- 
pany ;  the  stock  of  the  latter  company  being  issued  and  accepted  in 
the  place  of  it.  So  that,  in  truth,  the  terms  of  the  charter  have  been 
literally  carried  out.  At  all  events,  we  think  that  the  arrangement 
made  with  the  latter  company  was  within  the  powers  given  to  the 
South  Georgia  &  Florida  Bailroad  Company;  and  this  arrangementg 
was  fully  assented^to  and  acquiesced  in  by  every  subscriber  to  its? 
stock,  as  before  mentioned. 

In  this  connection,  it  is  proper  to  notice  a  fact  which  has  been 
referred  to  by  the  counsel  of  the  appellants  in  support  of  his  views, 
but  which  seems  to  us  corroborative  of  the  view  which  we  have  taken 
of  the  powers  of  the  South  Georgia  &  Florida  Bailroad  Company. 
The  original  route  authorized  to  be  taken  by  its  parent  company, 
the  Georgia  &  Florida  Bailroad  Company,  extended,  as  we  have  seen, 
from  Oglethorpe,  or  some  other  point  on  the  Southwestern  Bailroad, 
to  Albany,  with  authority  also  to  construct  a  railroad  from  Albany  to 
Thomasville,  and  from  thence  to  the  Florida  line.  Afterwards,  as  we 
have  also  seen,  in  December,  1867,  the  South  Georgia  &  Florida 
Bailroad  Company  was  created,  and  that  portion  of  the  route  extend- 
ing from  Albany  southward  to  Thomasville  and  the  Florida  line  was 
transferred  to  the  latter  company,  with  all  the  general  powers  of  the 
parent  company,  among  which  was  the  power  to  incorporate  its  stock 
with  that  of  any  other  company.  The  northern  part  of  the  original 
Toute,  extending  from  Albany  northward  to  Americus,  a  point  of  con- 
nection with  the  Southwestern  Bailroad,  still  remained  under  the 
original  charter ;  and  this  part  (between  30  and  40  miles  in  length) 
was  afterwards  transferred  to  the  Southwestern  Bailroad  Company 
with  an  incorporation  of  stocky  similar  to  what  was  done  by  the 
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Soath  Georgia  &  Florida  Bailroad  Company  with  the  sonthem  part 
of  the  line.  Bat  it  seems  that  the  Sonthwestem  Bailroad  Company 
had  not  snflEicient  nnissaed  stock  to  pay  for  the  road  thus  acquire^- 
Whereupon  an  act  was  passed  by  the  legislature  ''to  amend  the 
charter  of  the  Southwestern  Bailroad  Company,  and  to  authorize  an 
increase  of  the  capital  stock  of  said  company/'  etc.,  by  which^ 
after  reciting  the  power  given  to  the  Georgia  &  Florida  Bailroad 
Company  to  incorporate  its  stock  with  the  stock  of  any  other  com- 
pany,  further  recited  that  the  latter  company  had  agreed  with  the 
Southwestern  Bailroad  Company  to  incorporate  its  stock  with  the 
stock  of  that  company,  and  had  delivered  its  railroad  running  from 
Americus  to  Albany  to  the  Southwestern  Bailroad  Company,  and 
Shad  received  stock  of  the  said  company  to  the  amount  of  near 
•  $500,000,  and  that^it  thereby  became  necessary  to  increase  the  cap- 
ital  stock  of  said  Southwestern  Bailroad  Company.  It  was  therefore 
enacted  that  the  latter  company  be  authorized  to  issue  stock  in  ad- 
dition to  the  amount  mentioned  in  its  charter  for  any  sum  not  exceed- 
ing $500,000,  and  that  the  road  from  Americus  to  Albany  should  be 
considered  part  and  parcel  of  the  road  of  the  Southwestern  Bailroad 
Company,  and  be  liable  to  pay  to  the  state  the  same  tax  that  the 
rest  of  the  Southwestern  Bailroad  Company  was  liable  to  pay.  This 
arrangement,  which  the  legislature  thus  enabled  the  Southwestern 
Bailroad  Company  to  carry  out,  (and  in  doing  so  recognized  its 
validity,)  was  precisely  similar  to  that  which  had  been  made  between 
the  South  Georgia  &  Florida  Bailroad  Company  and  the  Atlantic  & 
Gtilf  Bailroad  Company  in  regard  to  the  road  from  Albany  to 
Thomasville.  The  only  difference  between  the  two  cases  was  that 
the  Southwestern  Bailroad  Company  had  to  get  power  to  issue  ad- 
ditional stock — a  power  which  the  Atlantic  &  Gulf  Bailroad  Com- 
pany did  not  need,  as  it  already  had  authority  to  issue  the  amount 
of  stock  required  for  carrying  out  its  arrangement  with  the  South 
Georgia  &  Florida  Bailroad  Company;  at  least,  it  is  so  stated,  and  is 
not  denied,  nor  is  the  contrary  alleged  in  any  of  the  pleadings. 

The  point  taken  in  relation  to  the  issue  of  stock  by  the  Atlantic  8c 
Gulf  Bailroad  Company,  in  payment  of  the  road  purchased  by  it,  is 
not  that  the  company  had  no  power  to  issue  that  amount  of  stocky 
but  that  it  had  no  power  to  issue  preferred  stock.  But  it  hardly  lies 
in  the  mouth  of  those  who  received  this  stock,  and  who  for  several 
years  accepted  the  interest  guarantied  to  be  paid  thereon,  to  make 
this  objection,  especially  as  no  other  parties,  neither  the  state  nor 
the  holders  of  the  common  stock,  have  ever  objected  to  the  issue  of 
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this  preferred  stock.     Without  entering,  therefore,  into  a  discussion 
of  the  abstract  question  whether  a  railroad  company  may  not  issue  a 
preferred  stock,  when  done  in  good  faith,  instead  of  issuing  bonds  to 
the  same  amount,  it  is  8u£Eicient  to  say  that  the  appellants  are  not  in 
a  position  to  raise  the  question.     But,  supposing  it  to  be  shown  that 
the  South  Georgia  &  Florida  Bailroad  Company  had  the  power  to  sell, 
had  the  Atlantic  &  GkOf  Bailroad  Company  the  power  to  buy  the  roadS 
•in  question?    The  latter  company  was  formed  by  the  amalgamation* 
of  two  distinct  companies,  and  became  invested  with  all  the  powers 
contained  in  the  charters  of  both.     These  companies  were — First, 
the  Savannah,  Albany  &  Gulf  Bailroad  Company,  chartered  in  1847, 
under  the  name  of  the  Savannah  &  Albany  Bailroad  Company;  and, 
secondly,  the  Atlantic  &  Gulf  Bailroad  Company,  chartered  in  1856. 
The  first  of  these  companies  was  authorized  to  construct  a  railroad 
communication  between  Savannah  and  Albany,  by  such  route  as  the 
company  might  select,  with  such  branch  road  towards  the  north  and 
towards  the  south  from  said  road  to  such  point  or  points  as  they 
might  deem  requisite;  with  power  also,  at  any  time,  to  extend  said 
road  to  any  point  or  points  on  or  across  the  Chattahoochee  river. 
Besides  the  ordinary  corporate  powers  given  to  this  company,  it  was 
invested,  as  already  mentioned,  ''with  all  the  rights,  privileges,  and 
immunities  which,  by  the  laws  of  Georgia,  are  held  and  enjoyed  by 
any  incorporated  railroad  company  or  oompanies."    The  Georgia 
Bailroad  &  Banking  Company  had  been  chartered  in  1835.     Other 
railroad  companies  in  Georgia,  then  in  existence,  had  power  ''to  have, 
purchase,  receive,  possess,  enjoy,  and  retain  lands,  rents,  tenements, 
hereditaments,  goods,  chattels,  and  effects  of  whatsoever  kind,  na- 
ture, or  quality,  and  the  same  to  sell,  grant,  demise,  alien,  or  dispose 
of."   See  charters  of  Georgia  Bailroad  and  Central  Bailroad  Company, 
Prince,   Dig.   811,   826.     The   second   of   the  companies   consoU- 
dated  as  aforesaid,  to-wit,  the  Atlantic  &  Gulf  Bailroad  Company,  had 
power  to  construct  a  railroad  from  a  point  in  Wayne  county,  south- 
west of  Savannah,  to  the  western  boundary  of  the  state  south  of  Fort 
Gaines,  being  in  a  general  westerly  direction  across  the  southern  part 
of  the  state ;  but  it  was  provided  that  the  Savannah,  Albany  &  Gulf 
Bailroad  Company,  as  well  as  the  Brunswick  &  Florida  Bailroad  Com- 
pany, might  join  their  tracks  with  that  of  the  Atlantic  &  Gulf  Bail- 
road Company.    The  latter  company  was  invested  with  all  the  priv- 
ileges, immunities,  and  exemptions  granted  to  the  Central^  and  to 
the  Georgia  Bailroad  Companies^  or  either  of  tlienu 
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E  The  two  companies,  Sayannah,  Albany  &  Golf,  and  Atlantic  k- 
•Qnlf,  were  consolidated  nnder  the  name  of  the  latter^company  by^ 
virtue  of  an  act  passed  in  April,  1863,  by  which  it  was  provided  that- 
''the  several  immonities,  franchises,  and  privileges  granted  to  said 
companies  by  their  original  charters,  and  the  amendments  thereof,, 
and  the  liabilities  therein  imposed,  shall  eontinne  in  force."  From, 
these  charters  and  laws  it  appears  that  the  consolidated  company 
had  power  to  constmct  a  railroad  from  Savannah  to  the  sonth-weetem. 
border  of  the  state ;  and,  among  other  things,  ta  construct  a  railroad, 
communication  between  Savannah  and  Albany,  and  to  make  branch 
roads  towards  the  north  and  towards  the  south;  and,  even  before  the- 
consolidation,  the  Savannah  &  Albany  Company  was  authorized  to 
join  its  tract  to  that  of  the  Albany  &  Gulf  Company;  so  that  the  line 
of  roads,  as  finally  located,  constructed,  and  acquired,  including  the- 
branch  from  Thomasville  to  Albany,  cannot  be  said  to  have  departed 
in  any  respect  from  the  strict  course  pointed  out  and  designated  by 
the  charters  of  the  consolidated  companies.  The  main  line  com- 
mences at  Savannah,  under  the  charter  of  the  Savannah  &  Albany 
Company,  and  runs  south-westerly  to  Wayne  county,  and  thence, 
under  both  charters  (for  both  companies  were  authorized  to  use  the 
same  track)  westwardly  to  ThomasviUe  and  Bainbridge,  in  the  south- 
western part  of  the  state,  with  a  branch  running  from  Dupont 
towards  the  south  into  Florida,  and  a  branch  from  Thomasvillo^ 
towards  the  north  to  Albany,  forming  a  railroad  connection  between 
Savannah  and  Albany.  In  making  the  railroad  connection  between^ 
Savannah  and  Albany,  the  original  charter  of  the  Savannah  &  Al- 
bany Bailroad  Company  could  not  be  construed  to  require  that  this- 
connection  should  be  made  by  a  rigidly  straight  line.  The  directors- 
were  invested  with  reasonable  discretion  as  to  the  route  to  be  taken; 
and  since  the  subsequent  legislation  expressly  authorized  the  Savan- 
nah &  Albany  Company  to  join  its  track  with  that  of  the  Albany  & 
Gulf  Bailroad  Company,  it  is  clear  that  the  line  of  the  latter  com- 
pany was  not  regarded  as  an  improper  departure  for  that  of  the 
former.  Indeed,  by  an  act  passed  in  1857,  the  Albany  &  Gulf  Bail- 
road Company  were  required  to  get  the  release  of  the  Savannah  & 
J^  Albany  Company  of  its  right  of  way  over  the  line  of  its  contemplated 
7  road,  before  it  could  have* the  state  subsidy  proposed  to  be  given  to- 
it ;  which  plainly  shows  that  the  line  of  the  Albany  &  Gulf  road 
(which  properly  lay  through  Thomasville)  was  regarded  as  withi]> 
the  fair  limits  of  the  route  granted  to  the  Savannah  &  Albany  Com- 
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pany.  This  being  bo,  the  branch  road  from  Thomasville  to  Albany 
was  fairly  within  the  power  and  authority  given  to  the  Savannah  & 
Albany  Company  by  its  original  charter,  to  establish  a  railroad  con- 
nection between  Savannah  and  Albany. 

Then,  since  the  consolidated  company  had  authority  to  construct  a 
railroad  from  Thomasville  to  Albany,  and  to  establish  the  railroad 
connection  between  Savannah  and  Albany  in  that  way,  and  had  the 
general  power  to  porchase  and  receive  property  of  every  conceivable 
kind,  nature,  or  quality,  (limited,  of  course,  by  the  general  objects  of 
its  charter,)  what  was  to  hinder  its  purchasing  from  the  South  Geor* 
gia  &  Florida  Railroad  Company  its  line  of  road  between  Thomasville 
and  Albany,  and  paying  for  it  by  the  issue  of  its  own  stock — an  ar- 
rangement which,  as  we  have  seen,  the  South  Georgia  &  Florida 
Bailroad  Company,  on  its  part,  had  a  perfect  right  to  make?  It 
seems  to  us  that  this  question  is  not  hard  to  answer;  but  that  it  is 
clear  that  the  one  company  had  the  right  to  purchase  this  road  as 
fully  as  the  other  company  had  the  right  to  sell  it;  and  that  the 
right  of  both  was  fully  given  by  the  charters  and  laws  which  gave 
them  their  respective  powers.  We  do  not  mean  in  the  slightest 
degree  to  disafiEirm  the  general  rule  that  a  corporation  cannot  dispose 
of  its  franchises  to  another  corporation  without  legislative  authority; 
but  we  think  that  the  authority  clearly  existed  in  this  case,  being 
fairly  derived  from  the  legislation  which  affected  the  two  companies, 
without  any  forced  or  strained  construction  of  its  terms. 

The  second  question  raised  by  the  appellants,  namely,  whether  the 
contract  amounted  to  anything  more  than  a  lease,  has  been  suf- 
ficiently answered  by  what  has  already  been  said.  The  transaction 
between  the  companies  had  in  view  a  transfer  of  the  entire  interest 
of  the  South  Georgia  &  Florida  Bailroad  Company. 

The  third  question  raised  is  whether  the  South  Georgia  &  Florida 
Bailroad  Company  and  the  other  intervenors  are  not  vendors  whose  £ 
purchase  money  is  unpaid,  and  who  are  thence* entitled  to  assert  a? 
right  of  attachment  upon  the  property  in  preference  to  the  claims  of 
the  mortgage  creditors  of  the  Atlantic  &  Gulf  Bailroad  Company,  the 
vendee?  The  original  intervenors  are  certainly  not  entitled  to 
assume  any  such  position.  As  already  shown,  their  status  is  fixed  by 
their  own  choice  as  stockholders  of  the  Atlantic  &  Gulf  Bailroad 
Company.  They  are  such,  and  nothing  more,  except  as  to  the  inter- 
est due  on  their  stock,  as  to  which  they  are  nothing  more  than  gen- 
eral creditors.  As  to  the  South  Georgia  &  Florida  Bailroad  Com- 
pany,  it  has  no  claim  at  all.    It  received  all  that  it  stipulated  for. 


Digitized  by 


Google 


510  BTOBBia   OOUBT  BBPOBTBB. 

The  priority  of  its  bonds  and  mortgages  is  foUy  conoeded;  and  its 
stock,  BO  far  as  the  railroad  in  question  is  concerned,  was  incorpo- 
rated with  that  of  the  Atlantic  k  Gulf  Bailroad  Company,  with  which 
it  became  amalgamated  and  identified.  Its  separate  existence  pro 
tanto  became  merged  in  the  latter  company.  How  far  it  can  ever  be 
galvanized  into  new  life  for  the  purpose  of  the  extension  of  the  road 
from  Thomasville  to  the  Florida  line,  it  is  not  necessary  to  inquire. 
That  question  has  nothing  to  do  with  the  one  now  in  hand. 

The  only  remaimng  question  is  whether  the  deed  of  trust  or  mort- 
gage given  by  the  Atlantic  k  Gulf  Bailroad  Company  to  the  complain* 
ant  and  his  co-trustee  covers  the  railroad  in  question.  In  terms  it 
covers  and  pledges  the  entire  railroad  of  the  Atlantic  &  Gulf  Bailroad 
Company  in  Georgia,  constructed,  or  to  be  constructed,  from  Savan- 
nah to  Bainbridge,  or  to  and  from  any  other  points  in  the  state  of 
Georgia,  with  its  appurtenances,  with  all  rights  of  way  acquired,  or 
thereafter  to  be  acquired  or  obtained,  and  all  rolling  stock  and  ma- 
chinery acquired  or  to  be  thereafter  acquired,  and  all  franchises, 
rights,  and  privileges  connected  with  or  relating  to  said  railroad,  or 
the  construction,  maintenance,  or  use  thereof.  Under  the  settled 
rule  in  regard  to  the  operation  of  railroad  mortgages  on  after-acquired 
property,  where  the  terms  of  the  instrument  extend  to  such  property, 
there  can  be  no  question  that  the  mortgage  in  this  case  did  extend  to 
and  cover  any  portion  of  road  belonging  to  the  company  and  author- 
ized by  its  charter,  which  was  constructed  after  the  mortgage  was 
given.  The  only  question  here  is  whether  the  railroad  from  Thomas- 
2  viUe  to  Albany  is  fairly  within  this  category.  We  have  already  seen 
?  that  the*company  had  the  power  to  construct  this  line;  that  it  was 
within  its  chartered  limits.  There  can  be  no  doubt,  therefore,  that 
if  the  road  had  been  constructed  by  the  company  without  any  refer- 
ence to  the  South  Georgia  &  Florida  Bailroad  Company,  it  would 
have  fallen  directly  within  the  operation  of  the  rule  in  question.  In- 
stead of  constructing  it  directly,  the  Atlantic  &  Gulf  Bailroad  Com- 
pany  procured  its  construction  through,  and  by  arrangement  with 
and  purchase  from,  the  South  Georgia  &  Florida  Company.  Can 
this  make  any  difference?  When  constructed,  the  road  became  part 
of  the  system  of  roads  of  the  Atlantic  &  Gulf  Bailroad  Company,  as 
much  so  as  if  it  had  constructed  it  independently.  A  road  purchased 
as  and  for  a  part  of  its  chartered  line  is  no  less  a  part  of  its  proper 
road  than  one  built  for  that  purpose.  Provision  was  made,  it  is  true, 
in  the  contract  between  the  companies,  for  a  prior  lien  in  favor  of 
the  mortgages  separately  placed  upon  the  road  thus  acquired.    That 
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lien  is  conceded  to  be  valid  and  binding.  But,  Bubject  thereto,  the 
mortgage  given  to  the  complainant  properly  extends  to  and  covers 
this  road  as  part  of  the  entire  line  of  the  company.  It  is  embraced 
in  the  terms  of  the  mortgage,  and  is  in  law  subject  to  its  operation. 
It  is  part  of  the  lawfally-acquired  property  of  the  Atlantic  &  Gnlf 
Bailroad  Company — acquired  under  its  chartered  rights  and  powers. 
It  is  the  property  of  no  other  company.  It  is  subject  to  the  debts  of 
no  other  company,  except  those  which  attached  to  it  by  virtue  of  the 
superior  mortgage  liens  before  mentioned.  The  appellants,  as  stock- 
holders of  the  company,  equally  with  the  company  itself,  are  bound 
by  the  mortgago.  Their  claims  are  inferior  and  subject  to  it.  Their 
position  as  general  creditors,  in  regard  to  any  interest  due  them,  is 
equally  inferior.     They  have  no  equity  that  can  prevail  against  it. 

The  appellants  have  suggested  several  subsidiary  points  which, 
regard  being  had  to  the  views  we  have  already  expressed,  cannot  affect 
the  result.  One  point  is  that  the  charter  of  the  South  Georgia  &  Flor- 
ida Bailroad  Company  expired  in  1872,  before  the  execution  of  the 
final  deed  to  the  Alantic  &  Gulf  Bailroad  Company.  We  do  not  under- 
stand that  the  charter  expired  at  that  time,  but  only  that  the  time 
limited  for  the  construction  of  the  road  expired.  If  the  charter  ex-& 
pired,  how  did  the»company  become  a  party  to  this  suit?  But  even* 
if  the  charter  did  expire,  the  road  was  finished  and  in  the  possession 
of  the  Atlantic  &  Gulf  Bailroad  Company  in  1870,  and  the  entire 
transaction  was  then  completed.  The  conveyance  executed  in  1876 
was  merely  carrying  out  in  form  what  was  already  completed  and  car- 
ried out  in  substance.  But  how  can  this  objection  avail  the  appellants 
in  any  view  of  the  case  ?  What  right  have  they  to  object  to  the  convey- 
ance ?  Its  only  purpose  was  to  carry  out  what  they  and  all  the  parties 
concerned  consented  to  and  acquiesced  in  long  before.  And  in  their 
position,  as  stockholders  of  the  Atlantic  &  Gulf  Bailroad  Company^ 
it  does  not  lie  in  their  mouths  to  object  that  the  South  Georgia  & 
Florida  Bailroad  Company  unlawfully  exercised  corporate  powers 
when  it  completed  the  performance  of  its  obligation  to  the  Atlantio 
ft  Gulf  Bailroad  Company. 

But  it  is  unnecessary  to  pursue  the  subject  further.  We  see  noth- 
ing in  the  points  raised  on  the  appeal  to  invalidate  the  decree  of  the 
oirouii  court.    The  decree  is,  thereforOi  affirmed. 


Digitized  by 


Google 


612  gUPBBMB   COUBT  BEPOBTBB. 

(lOe  U.  S.  668) 

GiTT  OF  Savannah  r.  Jbsup,  anrviving  Tnustee,  and  another. 
(January  15, 1888.) 

FORECLOSDBB— IntSRVENTION  BT  MUNICIPAL  COBPORATION— CLAIM  FOB  TaXBS. 

Where  a  foreclosure  suit  was  brought,  and  the  municipal  corporation  within  which 
the  mortgaged  property  was  situate  was  allowed  to  intervene  and  set  up  a  claim 
for  taxes  thereon,  held,  that  the  order  of  the  circuit  court  rejecting  such  claim 
is  binding  upon  the  corporation,  and  where  the  amount  of  taxes  is  sufficient  to 
give  this  court  jurisdiction,  the  corporation  is  entitled  to  an  appeal. 

Certain  taxes  assessed  by  the  city  of  Savannah,  for  the  years  1877  and  1878,  upon 
lands  situate  within  its  limits,  and  belonging  to  the  Atlantic  A  Golf  Railroad 
Company,  hdd  to  be  unauthorized  by  law. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  Georgia. 

A.  R.  Lawton,  for  appellant. 

W.  S.  ChUholm,  for  appellees. 

Hablan,  J.  In  State  of  Georgia  v.  Je$up,  ante,  868,  will  be  found  a 
brief  statement  of  the  history  of  a  suit  commenced  on  the  fifteenth  day 
of  February,  1877,  in  the  circuit  court  of  the  United  States  for  the 
southern  district  of  Georgia,  by  Morris  E.  Jesup,  surviving  trustee,  etc., 
against  the  Atlantic  &  Gulf  Bailroad  Company,  a  Georgia  corporation, 
for  the  foreclosure  of  certain  mortgages,  covering  the  main  line  and 
branches  of  that  company,  with  their  respective  appurtenances,  roll- 
ing  stock,  equipment,  etc.  In  addition  to  the  facts  there  stated,  it 
may  be  added  that  on  the  tenth  day  of  April,  1879 — ^the  mortgaged 
property  being  then,  as  it  had  been  since  February  20,  1879,  in  the 
actual  possession  of  receivers — ^the  city  of  Savannah,  a  municipal  cor« 
poration  of  Georgia,  by  leave  of  court,  filed  in  said  cause  its  petition 
pro  interesse  suo.  It  was  therein  alleged  that  the  city  was  a  creditor 
of  the  railroad  company,  in  this :  that  the  latter  was  indebted  to  the 
city  for  taxes  "upon  real  estate  owned  and  used  for  its  legitimate  cor- 
porate purposes,''  within  the  corporate  limits  of  Savannah,  in  the  sum 
of  $2,858.75  for  the  year  1877,  and  $3,720  for  the  year  1878;  and 
that  for  those  sums  execution  had  duly  issued  on  the  twentieth  day 
Z  of  January,  1877,  and  March  1,  1879,  respectively,  and  were  then  in 
*  the  hands  of  the  city^marshal  to  be  levied  on  the  goods,  chattels, 
lands,  and  tenements  of  the  railroad  company.  The  prayer  of  the 
city  was  that  it  be  heard  in  its  own  interest;  that  the  court  would 
authorize  It  to  proceed  in  the  collection  of  said  taxes  by  levy  and  sale, 
under  its  ordinances  and  the  laws  the  state,  else  order  the  receivers 
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to  pay  such  taxes  oat  of  the  funds  and  property  in  their  possession, 
or  give  such  other  and  immediate  relief  in  the  premi^^es  as  to  the  court 
seemed  proper. 

This  intervening  petition,  having  been  submitted  and  considered 
upon  the  merits,  was,  by  order  of  the  court,  dismissed.  Subsequently, 
the  main  cause  was  heard  upon  bills  and  answers,  and  the  various 
interventions  filed,  and  a  final  decree  rendered,  in  which,  among 
other  things,  it  was  recited  that  various  persons  had  intervened  for 
their  interest,  claiming  to  have  liens  against  the  property  of  the  com- 
pany as  laborers,  mechanics,  or  material-men,  or  claiming  to  have 
an  equity  to  be  paid  out  of  moneys  in  the  hands  of  the  receivers  be- 
fore payment  of  the  bonds  secured  by  the  mortgages.  By  the  decree 
it  was,  among  other  things,  ordered  and  adjudged  that  certain  claims 
of  laborers  and  mechanics  were  superior  liens  on  the  mortgaged  prop- 
erty and  its  proceeds,  but  that  the  claims  of  those  who  have  furnished 
material  only,  but  not  as  laborers  or  mechanics,  although  entitled  to 
liens  therefor,  be  postponed  to  the  mortgages  therein  mentioned, 
"and  no  allowance  is  made,  or  to  be  paid,  from  the  proceeds  of  said 
property,  or  from  the  money  in  the  receivers'  hands,  to  any  other 
persons  than  to  those  who  have  such  liens  as  aforesaid." 

The  city  of  Savannah  prayed,  and  was  allowed,  an  appeal — ^the 
one  now  before  the  court — from  the  decree  denying  its  claim  for  taxes 
for  the  years  1877  and  1878. 

Upon  the  oral  argument  in  this  court,  some  question  arose  as  to 
whether  the  present  appeal  brings  before  us  for  review  the  merits  of 
these  claims  for  taxes.  We  are  of  opinion  that  this  question  must 
receive  an  affirmative  answer.  If  the  city  had  a  valid  claim  for  taxes, 
paramount  to  the  lien  created  by  the  mortgages,  two  courses  were 
open  to  it, — ^to  postpone  action  under  its  executions  until  the  proceed- 
ings in  the  circuit  court  of  the  United  States  were  concluded,  and  its 
possession  of  the  property,  by  receivers,  had  ended;  or,  with  leave  of* 
court,  to^file  a  petition  pro  interesse  suo,  submitting  its  claims  for* 
judicial  determination.  It  adopted  the  latter  course,  and,  in  so  do- 
ing, put  itself  in  a  condition  to  appeal  from  any  order  adverse  to  its 
interests,  if  such  order  involved  an  amount  sufficient  to  give  this 
court  jurisdiction.  This  practice  received  the  sanction  of  this  court 
in  WiswaU  v.  Sampson,  14  How.  65.  The  order  dismissing  the  city's 
petition  was  followed  by  a  final  decree,  which,  in  terms,  limited  the 
distribution  of  the  proceeds  of  sale  to  certain  claimants,  (the  city  not 
among  the  number,)  excluding  all  others.  The  orders  in  the  court 
v.l— 33 
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uelow,  therefore,  constituted,  in  every  essential  sense,  a  judicial  de« 
termination  adverse  to  the  city's  claims  for  taxes.  Until  those  orders 
are  reversed  or  modified,  the  city  is  concluded  against  any  further 
assertion  of  its  rights  in  the  premises.  Consequently,  the  appeal 
from  the  decree  dismissing  the  petition  and  denying  the  claims  for 
taxes,  brings  before  us  the  question  whether  those  claims  were  valid 
and  enforceable  against  the  property  of  the  railroad  company,  or  the 
proceeds  arising  from  any  sale  thereof.  That  question  we  proceed 
to  examine. 

In  conformity  with  an  act  of  the  legislature  of  Georgia,  passed 
April  18,  1863,  the  Atlantic  &  Gulf  Bailroad  Company  was  formed 
by  the  consolidation  of  two  other  companies — one,  the  Savannah, 
Albany  &  Gulf  Railroad  Company,  incorporated  December  25,  1847; 
and  the  other,  the  Atlantic  &  Gulf  Bailroad  Company,  incorporated 
February  27, 1856.  The  two  constituent  companies  acquired,  by  their 
respective  charters,  an  immunity  from  all  taxation  in  excess  of  one- 
half  of  one  per  cent,  upon  its  annual  net  income,  or  the  annual  net 
proceeds  of  its  investments — whether  the  one  or  the  other  is  not  ma- 
terial in  the  present  case.  This  immunity  passed  to  the  consolidated 
company,  subject,  however,  to  the  right  of  the  state,  reserved  in  the 
Code  of  Georgia,  (which  was  in  force  on  and  after  January  1, 1863,) 
to  withdraw  it  altogether.  In  Railroad  Co.  v.  Oeorgia,  98  U.  S.  865, 
we  held  that  this  immunity  or  limited  exemption  was,  in  law,  with- 
drawn by  the  state  in  the  act  of  February  28, 1874,  entitled  ''An  act 
to  amend  the  tax  laws  of  the  state  so  far  as  the  same  relate  to  rail- 
road companies,  and  to  define  the  liabilities  of  said  companies  to  tax- 
S  ation,  and  to  repeal  so  much  of  the  charters  of  such  companies  re- 
*  spectively  as^may  conflict  with  the  provisions  of  this  act."  As  the 
present  case  turns  mainly  upon  the  construction  and  effect  of  that 
act,  it  is  necessary  to  examine  its  provisions  with  some  care. 

By  the  first  section  it  is  enacted  that  from  and  after  the  passage  of 
the  act  "the  presidents  of  all  the  railroad  companies  in  this  state 
shall  be  required  to  return  on  oath,  annually,  to  the  comptroller 
general  the  value  of  the  property  of  their  respective  companies,  with- 
out deducting  their  indebtedness;  each  class  or  species  of  property 
to  be  separately  named  and  valued,  so  far  as  the  same  may  be  prae-* 
ticable,  to  be  taxed  as  other  property  of  the  people  of  the  state,  and 
that  said  returns  shall  be  made  under  the  same  regulations  provided 
by  law  for  the  returns  of  officers  of  other  incorporated  companies 
which  are  required  by  law  to  be  made  to  the  oomptroller  general." 
The  second  section  provides  that  the  presidents  of  railroad  companies 
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snail  **pa7  to  the  oomptroller  general  the  taxes  assessed  upon  the 
property  of  said  railroad  companies,  and  on  failure  to  make  the  re- 
turns required  hy  the  preceding  section,  or  on  failure  to  pay  the  taxes 
so  assessed,  the  comptroller  general  shall  proceed  to  enforce  the  col' 
lection  of  the  same,  in  the  manner  provided  by  law  for  the  enforce- 
ment of  taxes  against  incorporated  companies  hereinbefore  men- 
tioned.** The  third  section  provides  that  if  any  railroad  company 
affected  by  the  first  and  second  sections  of  the  act  "desires  to  resist 
the  collection  of  the  tax  herein  provided  for,  said  company,  through 
its  proper  officer,  may,  after  making  the  return  required  in  the  first 
section  of  this  act,  and  after  paying  the  tax  levied  on  such  corpora- 
tion by  the  tax  act  for  1878,  and  continuing  to  pay  the  same  while 
the  question  of  its  liability  under  this  act  is  undetermined,  resist  the 
collection  of  the  tax  herein  provided  for  by  filing  an  affidavit  of  ille- 
gality to  the  execution  or  other  process  issued  by  the  comptroller 
general  aforesaid,  and  stating  fully  and  distinctly  the  grounds  of  re- 
sistance, which  shall  be  returnable  to  the  superior  court  of  Fulton 
county,  to  be  there  determined  as  other  illegalities,  only  the  same 
shall  have  precedence  of  all  cases  in  said  court  as  to  time  of  hearing, 
and  with  the  same  right  of  motions  for  new  trial  and  writs  of  error  as 
in  other  cases  of  illegality  on  the  part  of  the  comptroller  general  andS 
of  said  corporation,  in^which  cases  the  comptroller  general  shall  be* 
represented  by  the  attorney  general  of  the  state  or  such  other  attor- 
ney as  the  governor  may  select,  and  if  the  grounds  of  such  illegality 
be  not  sustained,  the  oomptroller  general  shall,  after  crediting  the 
process  aforesaid  with  amount  paid,  proceed  to  collect  the  residue 
due  under  the  provisions  of  the  act,  and  if  at  any  time  during  the 
pendency  of  any  litigation  herein  provided  for,  the  said  corporation 
shall  fail  to  pay  the  tax  required  to  be  paid  as  a  condition  of  hearing, 
then  said  illegality  must  be  dismissed  and  no  second  affidavit  of  ille- 
gality shall  be  allowed.  Said  illegality  may  be  amended  as  other 
affidavits  of  illegality,  and  shall  always  be  accompanied  by  good  bond 
and  security  for  the  payment  of  the  tax  Ji.  fa.  issued  by  the  comp- 
troller general.'*  The  remaining  section  does  nothing  more  than 
repeal  all  conflicting  laws.  In  Railroad  Co.  v.  Oeorgia,  supra,  the 
constitutional  validity  of  that  act  was  sustained. 

The  effect,  then,  of  the  act  of  1874  was  that  whereas,  prior  to  its 
passage,  the  railroad  company  enjoyed  immunity  from  all  taxation, 
except  at  a  limited  rate  upon  its  annual  net  income,  or  annual  net 
proceeds  of  its  investments,  by  that  statute,  each  class  or  species  of 
its  property,  without  exception,  was  thenceforward  liable,  without 
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deducting  the  indebtedness  of  the  eompany,  '*to  be  taxed  as  other 
property  of  the  people  of  the  state."  Now,  the  argument  of  learned 
counsel  is  that  by  its  charter  the  city  had  ''full  power  and  authority 
to  make  such  assessments  and  lay  such  taxes  on  the  inhabitants  of 
said  city»  and  those  who  have  taxable  property  within  the  same,  and 
those  who  transact  or  offer  to  transact  business  therein,  as  said  cor- 
porate authorities  may  deem  expedient  for  the  safety,  benefit,  con* 
venience,  and  advantage  of  said  city;''  and  that,  "besides  real  and 
personal  property,  the  said  mayor  and  aldermen  may  tax  capital  in- 
vested in  said  city,  stocks  in  money  corporations,  choses  in  action, 
income  and  commissions  derived  from  the  pursuit  of  anj  profesrion, 
faculty,  trade  or  calling,  dividends,  bank,  insurance,  express,  or  other 
agencies,  and  all  other  property  or  sources  of  profit  not  expressly 
» prohibited  or  exempt  by  state  law  or  competent  authority  of  the 
^  United  States.  "*  Code  of  Georgia,  1 4847.  Consequently,  it  is^argued, 
when  the  act  of  1874  withdrew  the  immunity  theretofore  enjoyed  by 
the  company,  and  declared  that  its  property  should  "be  taxed  as 
other  property  of  the  people  of  the  state,"  such  of  the  property  of  the 
company,  within  the  city,  as  was  taxable  under  its  charter,  could  be 
thereafter  reached  for  all  purposes  of  municipal  taxation. 

This  argument,  at  first  blush,  would  seem  to  have  some  force;  but 
we  are  of  opinion  that  the  opposing  view  is  more  consistent  with  the 
language  of  the  statute  of  1874,  and  the  policy  which  seems  to  have 
dictated  its  enactment.  Upon  its  face  that  act  appears  to  establish 
a  system  of  taxation  by  the  state,  for  its  benefit  exclusively,  of  the 
property  of  railroad  companies.  The  returns  by  the  companies  are 
required  to  be  made  to  the  comptroller  general,  under  the  same  regu- 
lations prescribed  for  returns  to  him  by  other  incorporated  companies. 
The  taxes  assessed  are  to  be  paid  to  that  officer,  and  upon  him,  as 
representing  the  state,  and  upon  no  other  officer,  is  imposed  the  duty 
of  enforcing  their  collection.  In  the  event  of  litigation  he  is  to  be 
represented  by  the  attorney  general  of  the  state,  or  by  such  other 
attorney  as  the  governor  may  select.  The  statute,  thus  imposing,  in 
behalf  of  the  state,  taxes  to  be  collected  by  its  officer,  and  to  be  paid, 
when  collected,  into  its  treasury,  provides  no  machinery  by  means  of 
which  the  property  of  railroad  companies  may  be  taxed  by  municipal 
corporations  for  local  purposes.  No  provision  is  made  for  taxation 
by  the  municipal  authorities  of  counties,  cities,  and  towns,  through 
which  the  road  passes,  of  such  portion  of  the  company's  property  as 
vas  within  their  respective  limits.  Nor  is  any  provision  made  for 
the  transmission  by  the  comptroller  general  to  such  local  authorities 
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of  the  retnmB  made  to  him  by  railroad  companies  of  their  property 
for  taxation.  Had  the  statute  done  nothing  more,  in  the  cases  of 
railroad  companies  whose  charters  were  subject  to  legislative  repeal 
or  modification,  than  to  withdraw  the  immunity  from  taxation  there- 
tofore enjoyed  by  them,  there  would  be  more  force  in  the  position 
taken  by  the  city  of  Savannah.  But  such  is  not  the  case;  for,  in 
the  same  act  requiring  taxation,  for  the  benefit  of  the  state,  of  all 
the  property  of  railroad  companies,  and  which,  therefore,  operatedS 
as  a  withdrawal  of  the  then  existing  right  of  limited  exemption^from* 
taxation,  the  legislature  makes  the  returns  to  the  comptroller  general 
by  the  railroad  companies  of  their  property  the  only  basis  of  the  tax- 
ation  to  which,  by  its  provisions,  they  are  to  be  thereafter  subjected. 
The  mode  prescribed  by  the  statute  for  the  payment  of  taxes  by  rail- 
road  companies  has  reference  exclusively  to  taxes  to  be  paid  to  the 
state,  and  not  to  municipal  corporations.  It  seems  to  the  court  that 
the  legislature  did  not  intend,  when  imposing,  as  was  done  by  the 
statute  of  1874,  taxation  for  the  state  upon  all  the  property  of  rail- 
road companies,  to  put  upon  the  same  property  the  additional  bur- 
den of  municipal  taxation  which,  had  not  that  act  been  passed,  would 
have  been  forbidden  by  the  charters  of  those  companies.  The  city 
relies  upon  that  statute  as  opening  the  door  for  municipal  taxation 
upon  all  the  property  of  the  railroad  company  which  was  taxable 
under  any  law  of  the  state.  But  as  the  state  simply  substituted,  for 
taxation  to  a  limited  amount,  taxation  for  the  benefit  of  the  state 
upon  all  the  property  of  the  company  according  to  its  value,  we  do 
not  think  that  the  railroad  company  could  be  subjected  to  additional 
taxation  upon  the  part  of  the  city  of  Savannah  without  further  legis- 
lation to  that  end. 

Counsel  have  called  attention  to  Bailey  v.  Magtvire,  22  Wall.  216, 
and  insist  that  the  principles  there  announced,  if  applied  in  this  case, 
will  lead  to  a  conclusion  different  from  that  indicated.  We  do  not 
so  understand  that  case,  and  do  not  assent  to  any  such  interpreta- 
tion of  the  decision  there  rendered.  In  that  case  it  appeared  that 
the  Pacific  Bailroad  Company,  a  Missouri  corporation,  was  granted 
an  exemption  from  taxation  for  a  limited  period.  When,  as  well  as 
betore,  that  immunity  was  granted,  the  property  of  the  company  was 
liable  for  county,  school,  and  municipal  taxes,  under  the  pvblic  laws 
of  ike  state  providing  a,  general  scheme  far  the  taxation  of  aU  property. 
It  was  decided  that  there  was  nothing  in  the  language  of  the  statute, 
giving  the  exemption  for  a  fixed  term  of  years,  which  justified  the 
conclusion  that  the  state  intended  to  relieve  the  property  of  the  rail- 
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road  eompany,  after  the  exemption  ceased,  from  the  same  liability 

for  municipal  taxes  to  which  it  was  subject,  by  the  general  tax  laws 

g  of  the  state,  at  the  time  that  exemption  was  granted.     The  essential 

•  difference*  between  that  case  and  this  is  that  the  Atlantic  ft  Gulf 
Railroad  Company  was,  from  its  organization,  exempted  from  all 
taxation,  in  excess  of  a  limited  amount,  and,  simultaneously  with  the 
withdrawal  of  that  immunity,  the  state  provided  for  the  taxation  of 
all  of  its  property  for  the  benefit  of  the  state.  Here  it  is  not  claimed 
that  the  property  of  the  company  was  taxable  by  the  city  of  Savan- 
nah during  the  period  of  limited  exemption,  withdrawn  by  the  act  ot 
1874,  and  for  which  exemption  was  substituted  taxation,  for  the  bene- 
fit of  the  state,  of  all  of  its  property. 

But  it  is  contended  that  the  taxes  for  the  year  1878  stand  upon  a 
different  footing  from  those  in  1877;  that  is,  that  the  city  is  entitled 
to  collect  the  former,  even  if  the  law  be  otherwise  as  to  the  latter. 
This  position  rests  upon  that  part  of  the  constitution  of  Georgia 
(which  went  into  effect  December  21,  1877)  declaring  that  ''all  laws 
exempting  property  from  taxation,  other  than  the  property  herein 
enumerated,  [which  does  not  embrace  the  property  of  railroad  cor- 
porations,] shall  be  void."  We  are  unable  to  perceive  how,  in  the 
view  expressed  as  to  the  scope  and  effect  of  the  act  of  1874,  that  con- 
stitutional provision  can  have  any  bearing  upon  the  present  case. 
The  act  of  1874,  as  was  ruled  in  Railroad  Co.  v.  Oeorgia^  took  away 
the  immunity  of  limited  taxation  previously  enjoyed  by  the  Atlantic 
&  Gulf  Bailroad  Company  under  its  charter,  and  substituted  another 
mode  of  taxation,  for  the  benefit  of  the  state,  covering  all  the  prop- 
erty of  that  company.  The  act  of  1874  contained  no  exemption,  and 
it  was,  therefore,  unaffected  by  a  constitutional  provision  declaring 
laws  to  be  void  which  exempted  property,  other  than  that  specially 
enumerated,  from  taxation. 

For  the  reasons  given  we  are  of  opinion  that  the  decree  below  was 
right  and  should  be  affirmed.    It  is  so  ordered. 

MiLLEB,  J.,  dissenting.    I  do  not  agree  to  the  construction  which 

the  court  places  upon  the  act  of  the  state  of  Georgia  subjecting  the 

C  railroad  company  to  taxation.     When  that  statute  says  that  the  prop- 

*  erty  of  the*railroad  company  is  "to  be  taxed  as  other  property  of  the 
people  of  the  state,"  I  understand  it  to  mean  that  it  is  to  be  sub- 
jected to  all  the  lawful  taxes  imposed  by  state  laws  under  the  same 
circumstances  that  the  property  of  the  citizen  is.  The  case  of  Bailey 
y.  Magwire,  23  Wall.  215,  construes  a  statute  of  Missouri,  passed 
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nnder  similar  oircamstances  and  in  language  almost  identical,  to 
have  this  meaning.  That  the  statute  of  Georgia  only  provides  in  fnai 
act  for  the  means  of  collecting  the  taxes  dne  the  state,  affords  no  ar* 
gament  against  taxation  by  counties  and  cities  for  local  purposes,  be- 
cause the  laws  already  in  existence  were  sufficient  for  that  purpose. 


(106  U.  R  552) 

TuBHBB  and  another  v.  Fabmiebs'  Loan  &  Tbust  Go.  and  others. 

(January  15, 1888.) 

FoBXCLOflURB—RBMOTAir— Appeal  from  Dbobeb  Oohfirmiko  Baub. 

In  a  salt  for  foreclosure,  commenced  in  a  state  court,  and  removed  to  the  circuit 
court  of  the  United  States,  a  motion  to  remand  the  cause  was  made  and  over- 
ruled. Subsequently,  a  final  decree  of  sale  wae  passed.  Upon  appeal  merely 
from  the  order  confirming  the  sale,  the  final  decree  not  disclosing,  affirmativelj, 
a  want  of  Jurisdiction,  this  court  will  not  examine  the  record,  prior  to  such 
final  decree,  to  see  whether  the  petition  for  removal  was  filed  in  proper  time, 
or  whether  it  makes  a  case  of  federal  Jurisdiction  by  reason  of  the  pres- 
ence in  the  suit  of  a  controversy  between  citizens  of  different  states;  but 
assuming  that  the  final  decree  was  within  the  power  of  the  circuit  court 
to  render,  will  only  examine  the  decree  to  ascertain  whether  the  sale  was  had 
in  conformity  with  its  provisions. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  Illinois. 

N.  A.  Cowd/ry  and  Geo.  W,  Kretzinger,  for  appellants. 

Ja$.  D.  Campbell,  for  appellees. 

Hablan,  J.  This  suit  was  commenced  on  the  twenty-first  day  of 
November,  1874,  in  the  circuit  court  for  De  Witt  county,  Illinois,  by 
Malcolm  G.  Turner,  James  Turner,  and  others,  constituting  the  firm 
of  Turner  Bros.,  against  the  Indianapolis,  Bloomington  &  Western 
Railway  Company,  the  Farmers'  Loan  &  Trust  Company,  and 
others.  The  complainants,  suing  in  behalf  of  themselves  and  all 
other  bondholders  and  creditors  of  the  railway  company,  asked  a  de- 
cree for  the  foreclosure  of  several  mortgages,  covering  as  well  its 
property  and  franchises  as  the  road  and  franchises  of  the  constituent 
companies,  by  whose  consolidation  it  was  created.  The  Farmers'  Loan 
&  Trust  Company  appeared  and  answered.  It  also  filed  a  cross-bill, 
making  all  necessary  parties  defendant  thereto;  and,  as  trustee  in  some 
of  the  mortgages  creating  prior  liens  upon  the  main  line  of  the  consoli- 
dated road,  it  prayed  for  a  decree  of  foreclosure,  a  sale  of  the  mortgaged 
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property,  and  a  proper  distribution  of  the  proceeds  arising  therefrom 

among  the  several  classes  of  creditors  of  the  railway  company.    Sabse- 

quently,  on  the  twenty-sixth  of  April,  1876,  it  filed  a  petition,  accom- 

S  panied  by  a  sufficient  bond,  for  the  removal  of  the  suit  into  the  circuit 

•  court  of  the  United  States  for  the*6onthem  district  of  Illinois;  and  there- 
after, it  is  asserted,  the  state  court  proceeded  no  further.  A  transcript 
of  the  proceedings  having  been  filed  in  the  circuit  court  of  the  United 
States,  a  motion  was  there  made  to  remand  the  cause,  while  the 
Farmers'  Loan  &  Trust  Company  moved  that  the  court  take  juris- 
diction. By  an  order  entered  on  the  nineteenth  day  of  July,  1876, 
the  former  motion  was  denied  and  the  latter  sustained. 

On  the  eighteenth  day  of  July,  1877,  a  final  decree  was  passed, 
ascertaining  the  amounts  due  and  unpaid  on  the  mortgages  to  the 
Farmers'  Loan  &  Trust  Company.  By  that  decree  it  was  ordered 
and  adjudged  that  the  railway  company,  within  20  days  thereafter, 
pay  the  trustee  the  amount  so  ascertained,  ($6,234,625,)  with  interest 
from  the  date  of  the  decree;  that  in  default  of  such  payment  the 
equity  of  all  the  defendants  to  the  cross-bill,  in  the  mortgaged  prop- 
erty, be  forever  barred  and  foreclosed,  and  the  property — ^which  in- 
eluded  all  the  rights,  effects,  and  franchises  of  the  consolidated  com- 
pany, and  of  its  constituent  companies,  as  to  the  main  line  of  road — 
be  sold  as  an  entirety,  the  same  being,  in  the  opinion  and  judgment 
of  the  court,  incapable  of  sale  separately  or  in  division  without  ma- 
terial injury  to  its  value.  It  was  further  decreed  that  the  mortgaged 
property  be  sold  without  appraisement  and  without  reference,  and  not 
subject  to  any  law  of  Illinois  or  Indiana,  conferring  the  right  of 
redemption  from  mortgage  sales.  On  the  eighth  day  of  May,  1878, 
the  original  decree  was  amended  by  way  of  further  direction  for 
its  execution.  The  sale  occurred  on  the  thirtieth  day  of  October,  1878, 
was  reported  to  court  on  the  succeeding  day,  and  on  the  first  day  of 
November,  1878,  exceptions  thereto  were  filed  by  James  Turner  and 
the  railway  company.  On  the  twentv-third  of  December,  1878,  the 
exceptions  were  overruled,  and  an  order  entered  confirming  and  ap- 
proving the  sale  in  all  respects.  On  the  third  day  of  February,  1879, 
Turner  and  the  railway  company  filed  their  joint  petition,  praying  an 
appeal  from  the  final  order  confirming  the  sale.  The  appeal  was 
allowed,  and  the  bond  tendered  was  approved,  not  to  operate  as  a 
^  Mupersedeaa.     Subsequently  the  purchaser  received  a  deed  and  took 

•  possession  of  the  property  under  the  direction  of  the  court.  *  It  may 
be  stated  that  a  similar  decree  was  entered  in  the  circuit  court  of  the 
iUnited  States  for  the  district  of  Indiana,  in  a  suit  pending  therein 
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between,  substantially,  the  same  parties  and  relating  to  the  same  prop- 
erty.    That  suit  was  commenced  on  the  eighteenth  day  of  November, 

1874,  in  the  circuit  court  for  Montgomery  county,  Indiana,  and  thence 
removed  into  the  federal  court  upon  the  petition  of  the  Farmers'  Loan 
&  Trust  Company. 

Notwithstanding  the  record  is  very  voluminous,  it  is  believed  that 
this  statement  is  sufficient  to  indicate  the  grounds  upon  which  this 
court  rests  its  determination  of  the  case. 

Numerous  errors  have  been  assigned  in  behalf  of  the  appellants, 
James  Turner  and  the  Indianapolis,  Bloomington  &  Western  Bailway 
Company.  The  first  and  most  important  one  relates  to  the  jurisdic- 
tion of  the  circuit  court  of  the  United  States.  Their  contention  is 
that  under  the  act  of  March  3,  1875,  the  state  court  could  not  have 
been  deprived  of  jurisdiction  to  proceed,  unless  the  petition  for  re- 
moval was  filed  "before  or  at  the  term  at  which  such  cause  could  be 
first  tried  and  before  the  trial  thereof;"  that  the  petition  of  the  Farm- 
ers' Loan  &  Trust  Company  was  not  so  filed;  consequently,  it  is 
insisted,  jurisdiction  in  the  federal  court  could  not  have  attached. 
It  is  further  argued  that  the  pleadings  disclose  the  fact  that  there 
was  no  such  controversy  in  this  suit,  between  citizens  of  different 
states,  as  would  authorize  its  removal  from  the  state  court  under  the 
act  of  March  3,  1875,  or  under  that  of  March  2,  1867,  even  if  the 
latter  is  in  force  for  any  purpose. 

Without  admitting  the  soundness  of  these  propositions,  we  are  of 
opinion  that  the  questions  of  jurisdiction  now  raised  cannot  be  deter- 
mined upon  an  appeal  merely  from  the  order  confirming  the  report 
of  sale.  Whether  the  suit  was  one  which  the  Farmers'  Loan  &  Trust 
Company  was  entitled  to  have  removed, — ^that  is,  whether  the  circuit 
court  of  the  United  States  could  rightfully  proceed  after  the  petition 
for  removal,  accompanied  by  a  sufficient  bond,  had  been  filed  in  the 
state  court, — was  a  question  directly  presented  to  that  court  for  judi- 
cial determination  upon  the  motion  that  the  cause  be  remanded. 
The  denial  of  that  motion  constituted  an  adjudication  by  the  federal 
court  that  the  facts  existed  which  were  necessary  to  give  jurisdiction,  g 
And  had  the  question  not  been  thus^formally  presented,  it  was  the* 
duty  of  the  circuit  court  to  dismiss  or  remand  the  cause,  as  justice 
might  have  required,  at  any  time  during  its  progress,  when  it  ap- 
peared that  the  suit  did  not  really  or  substantially  involve  a  dispute 
or  controversy  properly  within   its  jurisdiction.     Act  of  March  3, 

1875,  S  5;  WiUiams  v.  Nottawa,  104  U.  S.  209. 
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Further,  the  final  decree  neoessarily  involved,  and  was  itself,  a  ja* 
dieial  determination,  as  between  the  parties,  that  the  suit  was  one 
of  which  that  court  might  take  cognizance.  That  decree,  unmodified 
and  unchallenged  by  any  direct  appeal  therefrom,  should,  upon  this 
appeal  only  from  the  order  confirming  the  sale,  be  deemed  conclusive, 
between  the  parties  and  their  privies,  as  to  all  matters  in  issue  and 
by  it  adjudicated,  including  the  questions  of  jurisdiction  now  pressed 
upon  our  attention.  Such,  we  think,  must  be  the  rule,  especially  un- 
der existing  statutes  regulating  the  jurisdiction  of  the  courts  of  the 
United  States.  Whether  or  not  a  cause,  commenced  in  a  state  court, 
could  have  been  tried  at  some  term  thereof  prior  to  the  filing  of  a  pe- 
tition for  removal;  whether  the  parties  to  a  particular  suit,  without 
regard  to  their  position  as  plaintiffs  or  defendants,  can  be  so  arranged 
on  different  sides  of  the  controversy  as  to  make  a  proper  case  for  re- 
moval upon  the  ground  of  citizenship,  {Removal  Cases,  100  U.  S. 
457;)  whether  there  is  in  the  suit  a  separable  controversy  between 
citizens  of  different  states  to  which  the  judicial  power  of  the  United 
States  extends, — are  often  questions  difficult  of  solution.  We  have 
held  in  numerous  cases  that  upon  the  filing  of  a  petition  and  bond 
for  removal  in  the  state  court,  the  suit  being  removable  under  the 
statute,  its  jurisdiction  ceases.  And  to  the  end  that  litigants  may  not, 
in  such  cases,  be  harassed  by  doubts  as  to  which  court  has  authority 
to  proceed,  the  party,  against  whom  the  removal  is  had,  is  at  liberty 
to  move  that  the  suit  be  remanded;  and  the  aot  of  1875,  for  the  first 
time  in  the  legislation  of  congress,  declares  that  an  order  of  the  cir- 
cuit court  remanding  a  cause  may,  in  advance  of  the  final  judgment 
or  decree  therein,  be  reviewed  by  this  court  on  writ  of  error  or  ap- 
pealf  as  the  case  may  require  the  one  or  the  other  mode  to  be  pursued. 
Prior  to  that  act  the  remedy,  in  that  class  of  cases,  was  by  nianda- 

imtu  to  compel  the  circuit  court  to  hear  and  determine  the  cause. 

•Babbitt  v.  Clark,  108  U.  8.  606;* Railraad  Co.  v.  Wiswall,  28  Wall. 
507;  Ins.  Co.  v.  Comstock,  16  Wall.  958. 

When  the  circuit  court  assumes  jurisdiction  of  the  cause,  the  party 
denying  its  authority  to  do  so  may,  after  final  decree  and  by  a  direct 
appeal  therefrom,  bring  the  case  here  for  review  upon  the  question  of 
jurisdiction,  the  amount  in  dispute  being  sufficient  for  that  purpose. 
Railroad  Co.  v.  Koontz,  104  U.  S.  15.  In  the  present  case  we  have 
seen  that  the  appeal  is  only  from  the  order  confirming  the  sale. 
Appellants  elected  not  to  appeal  from  the  final  decree,  although  it 
necessarily  involved  every  question  affecting  the  jorisdiotion  of  the 
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circuit  conrt.  That  decree  is,  conseqnently,  not  before  us  for  any 
purpose,  except  to  ascertain^  from  an  inspection  thereof,  whether  the 
sale  was  conducted  in  conformity  with  its  provisions.  In  such  cases^ 
upon  an  appeal,  not  from  the  final  decree,  but  only  from  an  order  in 
execution  thereof,  the  court  will  not  examine  the  record,  prior  to  such 
decree,  to  see  whether  the  petition  for  removal  was  filed  in  due  time^ 
or  whether  it  makes  a  case  of  federal  jurisdiction,  by  reason  of  the- 
presence  in  the  suit  of  a  controversy  between  citizens  of  different 
states,  but  will  assume  that  the  final  decree,  being  passed  by  a  court 
of  general  jurisdiction,  and  not  showing  upon  its  face  a  want  of  juris* 
diction  as  to  subject-matter  or  parties,  was  within  the  power  of  the 
court  to  render.  Whether  the  order  confirming  the  sale  would  have 
been  erroneous,  had  the  decree  itself  disclosed,  afiSrmatively,  a  want 
of  jurisdiction,  is  a  question  which  need  not  be  decided. 

What  we  have  said  disposes  of  numerous  other  assignments  of  er- 
ror, such  as  that  the  court  erred  in  decreeing  that  the  property  of  the 
railroad  company  be  sold  without  appraisement  and  without  reference, 
and  not  subject  to  the  laws  of  Illinois  and  Indiana  conferring  the 
right  of  redemption  from  sales  of  mortgaged  real  estate;  in  ordering 
the  railroad  and  other  property  to  be  sold  without  first  ascertaining 
what  claims  existed  which  were  prior  in  lien  to  the  mortgages  fore- 
closed; in  amending  the  decree  of  September,  1877,  after  the  expira- 
tion of  the  term  at  which  it  was  entered;  in  ordering  the  cros8-)>il) 
of  the  Farmers'  Loan  &  Trust  Company  to  be  taken  by  default  a» 
against  the  complainants  in  the  original  bill,  after  it  appeared  thato 
they  had  become  bankrupts,  and  their  property  and  rights^had  passed*^ 
to  an  assignee  in  bankruptcy,  who  was  not  made  a  party  to  the  eaase ; 
in  decreeing  the  personal  property  to  the  railroad  company  to  be 
sold,  and  in  subsequently  delivering  it  to  the  purchasers,  in  disre* 
gard  of  the  alleged  rights  of  appellants  under  the  chattel  mortgage 
executed  to  Thomas  on  the  sixteenth  day  of  November,  1874;  in  re- 
fusing to  entertain  appellant  Turner's  petition  to  intervene,  filed  on 
the  day  of  sale ;  and  in  directing  a  foreclosure  and  sale  of  the  prop- 
erty for  the  principal  and  interest  of  the  debt  secured  by  the  mort- 
gage, when,  as  is  claimed,  it  did  not  appear  that  the  principal  had 
become  due. 

We  do  not  stop  to  consider  whether  these  objections  find  any  sup- 
port in  the  record,  since  it  is  sufficient  to  say  that,  if  any  such  errora 
exist,  they  necessarily  inhere,  some  in  the  final  decree  of  foreclosure 
and  sale,  and  others  in  the  orders  which  preceded  it.  They  cannot 
be  examined  upon  an  appeal  merely  from  the  order  confirming  the 


Digitized  by 


Google 


6S4  SUPBEMB  OOUBT  BBPOBTUU 

report  of  sale.  Our  authority  extends,  a»  we  have  shown,  no  further 
than  to  an  examination  of  the  exceptions  filed  by  appellants  to  the 
report  of  sale,  from  the  order  confirming  which  this  appeal  is  taken. 
And  some  of  these  exceptions  plainly  hav«  reference,  not  to  the  sale 
itself,  but  to  the  final  decree  of  foreclosure;  such,  for  instance,  as 
that  the  terms  of  sale  were  too  onerous ;  that  the  property  was  sold 
subject  to  various  claims,  the  amount  of  whiah  was  wholly  uncertain ; 
and  that  the  court  had  no  jurisdiction  in  the  case.  The  only  exceptions 
which  properly  relate  to  the  sale  are  that  the  price  at  which  the  prop- 
erty was  struck  off  and  sold — $1,000,000 — was  inadequate  and  insuffi- 
cient ;  and  that  the  property  was  not  advertised  for  a  sufficient  length 
of  time.  It  is  enough  to  say  that  the  record  discloses  no  ground  upon 
which  these  exceptions  could  have  been  sustained.  One  exception 
was  to  the  effect  that  the  purchasers  at  the  sale  constituted  a  com- 
mittee, acting  as  agents  of  bondholders  of  the  railway  company,  and 
that  the  report  of  sale  did  not  disclose  the  names  of  the  principals 
for  whose  use  the  property  was  purchased,  or  the  amount  to  which 
each  of  said  parties  was  beneficially  interested.  We  are  unable  to 
perceive  anything  of  substance  in  this  exception.  Since  the  sale  was, 
gin  all  material  respects,  in  conformity  with  the  final  decree,  from 
•  which  no*appeal  was  prayed,  and  since  the  record  discloses  no  ground 
upon  which  its  fairness  can  be  impeached,  the  court  below  properly 
overruled  the  exceptions  and  confirmed  the  sale.  The  order  appealed 
from  musty  consequently,  be  affirmed.    It  is  so  ordered. 


(107  U.  S.  12«) 

PoTTBB  and  others  v.  United  Statm. 

(January  15, 1888.) 

Rbcbiteb  of  Public  Moneys— Action  on  Boni>— Liability  fob  Monsyb  Rb- 
CBTTBD— Payment  to  Agent  or  Seryaitt  of  Offiobb. 

In  an  action  on  the  official  bond  of  a  receiver  of  the  land  department,  to  recoTer  the 
amount  of  money  received  for  the  sale  of  land  to  pre-emptors,  and  which  the 
receiver  refused  and  neglected  to  account  for,  or  pay  over  to  the  United  States, 
held,  that  the  fact  that  the  register  of  the  land  district  was  absent  from  the 
district  during  a  portion  of  the  terms  of  office  of  the  receiver,  is  not  sufficient 
to  defeat  a  recovery. 

There  is  no  expression  in  the  statute  which  requiret  the  register  and  receiver  to 
sit  at  the  same  time,  and  concurrently  pass  upon  the  suffic)«'ncy  of  the  proof  of 
settlement  and  improvement  by  pre-emptors  ;  and  where  it  does  not  appear  on 
the  record  that  such  proof  was  received  by  the  receiver  during  the  absence  of 
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the  register,  and  had  not  been  made  to  his  satisfaction  before  he  left  the  hind 
district,  and  it  does  not  appear  on  the  record  that  the  proof  was  not  made  to 
the  satisfaction  of  both  officers,  it  must  be  presumed  that  the  money  received 
bj  the  receiver  in  the  absence  of  the  register  was  Justly  due  the  United  States, 
and  was  received  by  him  in  his  official  capacity. 

If  a  public  officer  sees  fit  to  allow  the  money  of  the  government  to  be  paid  during 
his  absence  from  his  office  into  the  hands  of  his  agent  or  servant,  it  ii  a  good 
payment  to  him,  and  the  risk  ii  with  him  and  hit  sureties,  and  not  with  the  gov- 
ernment. 

In  Error  to  the  Gircait  Court  of  the  United  States  for  the  District 
of  Minnesota. 

This  was  an  action  brought  against  George  F.  Potter  and  the  sure- 
ties on  the  official  bond  given  by  him  as  receiver  of  public  moneys  in 
the  Pembina  land  district  in  the  territory  of  Dakota.  The  bond 
bore  date  August  3,  1870,  and  its  condition  was  that  Potter  should 
^truly  and  faithfully  execute  and  discharge  all  the  duties  of  his  said 
office  according  to  law."  The  declaration  alleged  that  Potter  was 
appointed  receiver  of  public  moneys  as  aforesaid  for  four  years, 
beginning  June  7,  1870;  that  after  the  delivery  of  said  bond  and 
prior  to  June  30,  1874,  there  legally  came  into  his  hands  as  receiver 
of  public  moneys  as  aforesaid  the  sum  of  $8,664.77,  which  he  had 
refused  and  neglected  to  account  for  or  pay  over  to  the  United  States, 
and  still  so  neglected  and  refused.  »; 

*Only  the  sureties  on  the  bond  answered.    The  defense  set  up  in* 
their  answer  and  relied  on  was  as  follows : 

^  That  from  and  after  said  September  30, 1878,  there  never  was  any  regis- 
ter at  the  land-office  at  Pembina;  that  there  were  no  legal  sales  of  land  or 
receipts  of  moneys  at  said  land^fflce  for  any  purpose  during  all  the  time  from 
said  thirtieth  day  of  September,  1873,  to  the  end  of  the  time  that  said  Potter 
held  the  office  of  receiver  of  said  land-office." 

The  parties  waived  a  jury  and  submitted  the  issues  of  fact  as  well 
as  of  law  to  the  court.  Upon  the  trial  of  the  case,  as  shown  by  the 
bill  of  exceptions,  the  United  States  offered  in  evidence  certified 
copies  of  the  accounts  rendered  by  Potter  for  four  quarters,  to-wit, 
the  quarters  ending  respectively  September  30  and  December  31, 
1873,  and  March  31  and  June  30,  1874,  which  showed  a  balance 
against  him  of  $8,664.77,  which  he  had  not  accounted  for  or  paid 
over. 

By  way  of  defense  testimony  was  offered,  whieb,  as  stated  by  the 
bill  of  exceptions,  **proved"  that  one  Brashear,  from  the  summer  of 
1871  until  the  expiration  of  the  term  of  office  of  Potter,  was  register 
of  the  land-office  at  Pembina;  that  from  and  after  September  33, 
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1873,  Brashear  was  not  present  at  said  land-office,  bat  on  the  day 
last  named  ''left  Pembina  and  said  land-office,  and  never  returned, 
but  continued  to  hold  said  office  of  register  during  Potter's  term  of 
office,"  which  expired  in  June,  1874;  ''that  before  leaving  the  office 
he  signed  a  large  number  of  printed  blanks,  covering  all  the  various 
business  of  the  register  of  said  land-office,  and  left  tbem  with  one 
William  B.  Goodfellow,  who  was  a  clerk  in  the  custom-house  in  said 
Pembina,  and  had  nothing  to  do  with  said  land-office,  except  that  he 
was  authorized  by  said  Brashear  to  act  for  him  in  his  absence;  and 
that  all  the  business  of  said  land-office,  so  far  as  the  said  register  was 
concerned,  was  done  by  said  Goodf ellow  with  the  blanks  so  signed  by 
said  register  as  aforesaid.**  The  bill  of  exceptions  further  showed 
that  testimony  was  offered  which  proved  "that  the  said  receiver, 
George  F.  Potter,  left  said  Pembina  and  said  land-office  on  the 
eighth  or  ninth  of  April,  1874,  and  did  not  return  until  the  last  of 
June  or  the  beginning  of  July,  1874,  and  that  no  one  was  in  charge 
of  said  land-office  while  said  receiver  was  gone  except  said  Goodfel- 
kIow;  that  on  the  return  of  said  Potter  he  received  no  money  from 
t  said  Goodfellow  on  account  of  said  office,  and  that  he  did*reoeive 
from  his  son  the  sum  of  two  or  three  hundred  dollars,  and  no  more; 
that  Goodfellow  took  in,  during  the  absence  of  said  Potter,  some  $1,400 
of  money  belonging  to  said  land-office,  and  paid  the  same  over  to  said 
son  of  said  Potter,  from  whom  it  was  all  stolen,  except  the  two  or 
three  hundred  dollars  which  was  paid  over  by  him  to  said  Potter." 
Upon  this  evidence  the  counsel  for  the  sureties  on  the  bond  of  Potter 
contended  that  "they  were  not  liable  for  any  moneys  received  at  said 
land-office  for  any  business  done  therein  in  the  absence  of  either  the 
register  or  receiver."  The  court  decided  against  the  contention  of 
the  defendants,  and  rendered  judgment  against  them  for  the  sum  of 
$6,406.80,  which  included  moneys  received  by  Potter  after  as  well 
as  before  September  23,  1873.  To  this  ruling  and  judgment  of  the 
court  the  defendant  excepted.  The  purpose  of  the  writ  of  error  is 
to  obtain  a  review  in  this  court  of  the  question  raised  by  this  excep* 
tion. 

Chas.  E.  Flandrau,  for  plaintiffs  in  error. 

Asst.  Atty.  Oen.  Maury ^  for  defendants  in  error. 

Woods,  J.  The  answer  of  the  defendants  does  not  allege  that  the 
moneys  for  which  the  court  rendered  judgment  against  them  were 
received  by  Potter  after  September  28, 1873,  and  during  the  absence 
of  Brashear,  the  register.  Neither  does  the  bill  of  exceptions  profess 
to  state  all  the  evidence  in  regard  to  the  absence  of  Brashear  and  Poi- 
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ter  from  their  offices  respectiyely.  Passing  by  these  defects  in  the 
record,  we  shall  consider  the  question  presented  by  the  exception  of 
defendants.  Their  first  contention  is  that  they  are  not  responsible  for 
any  moneys  received  by  Potter,  the  receiver,  daring  the  time  that 
Brashear,  the  register,  was  absent  from  the  land-office.  The  grotind 
of  this  contention  is  as  follows :  The  record  shows  that  during  Pot- 
ter's term  of  office  all  sales  of  land  were  either  by  pre-emption  or  com- 
mutation of  homesteads.  The  argument  of  plaintiffs  in  error  applies 
only  to  pre-emption  sales.  Section  2259  of  the  Bevised  Statutes  of 
the  United  States  prescribes  what  persons  are  entitled  to  pre-emptionS 
and  upon  what  terms  the  right  of  pre-emption  is*  accorded  to  the* 
settler  upon  the  public  lands.  Section  2263  declares  that  '^prior  to 
any  entries  being  made  under  and  by  virtue  of  the  provisions  of  sec- 
tion 2259,  proof  of  the  settlement  and  improvements  thereby  required 
shall  be  made  to  the  satisfaction  of  the  register  and  receiver  of  the 
land  district  in  which  such  lands  lie,"  etc.  The  plaintiff  in  error 
contends  that  these  officers  constitute  a  joint  tribunal,  and  that  there 
can  be  no  business  done  without  the  presence  and  action  of  both. 
And  as  Brashear,  the  register,  was  absent  from  September  23,  1873, 
to  the  close  of  Potter's  term,  there  could  be  no  legal  pre-emptions  dur- 
ing that  time,  and  that  all  moneys  paid  for  pre-emptions  before  the 
conditions  prescribed  by  law  had  been  complied  with,  were  not  pay- 
ments made  to  the  United  States,  but  unauthorized  and  unofficial  pay- 
ments made  to  the  receiver,  for  which  his  sureties  were  not  liable. 

In  OTur  judgment  this  contention  has  no  ground  to  stand  on. 
There  is  no  expression  in  the  statute  which  requires  the  register  and 
receiver  to  sit  at  the  same  time  and  concurrently  pass  upon  the  suf- 
ficiency of  the  proof  of  settlement  and  improvement  by  pre-emptors. 
If  the  proof  is  submitted  to  the  register  on  one  day  and  he  is  satis- 
fied, there  is  nothing  in  the  statute  which  implies  that  it  may  not  be 
lawfully  submitted,  at  some  subsequent  day,  to  the  receiver  for  his 
approval.  The  oath  of  the  pre-emptor,  which  is  part  of  the  proof 
required  by  law,  may  be  taken  before  either  the  register  or  receiver. 
Section  2262;  Lytle  v.  State,  9  How.  814.  They  are  nowhere  re- 
quired to  meet  and  jointly  consider  the  sufficiency  of  the  proof  offered. 
If  both  are  satisfied,  that  is  all  the  law  requires. 

It  does  not  appear  in  the  record  that  the  proof  by  pre-emptors  of 
the  setttement  and  improvement  of  the  lands  for  which  money  was 
received  by  Potter  during  the  absence  of  Brashear  had  not  been 
made  to  his  satisfaction  before  he  left  the  land  district.  If  such 
proof  had  been  made  to  the  satisfaction  of  Brashear,  all  that  was 
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necoBsaiy  to  complete  the  right  of  the  pre-emptor  was  the  approval 
of  Potter,  which  was  effectually  expressed  by  his  receipt  of  the 
e  money.  What  the  law  requires  is  that  the  conditions  requisite  to  a 
^  pre-emption  entry  should  be  shown  to  have  been  performed  to*the 
satisfaction  of  both  officers.  As  it  does  not  appear  in  the  record  that 
the  proof  was  not  made  to  the  satisfaction  of  both  officers,  it  must  be 
presumed  that  the  money  received  by  Potter  in  the  absence  of  Bra- 
shear  was  justly  due  the  United  States,  and  was  received  by  him  in 
his  official  capacity.  We  find  nothing  either  in  the  cases  or  statutes 
cited  by  counsel  for  plaintiffs  in  error  which  tends  to  establish  a  dif- 
ferent construction  of  the  law.  But  if  it  be  conceded  that  the  statute 
required  the  register  and  receiver  to  pass  concurrently  upon  the 
proof  of  the  settlement  and  improvement  before  lands  could  be 
entered  by  a  pre-emption,  we  are,  nevertheless,  of  opinion  that  the 
plaintiffs  in  error  are  responsible  for  the  moneys  received  by  Potter. 
The  moneys  were  received  by  him  as  public  moneys,  for  he  charged 
himself  with  them  in  his  accounts  with  the  government.  They  were 
paid  as  public  moneys  by  pre-emptors  as  a  consideration  for  title  to 
portions  of  the  public  domain.  If  any  objection  could  be  raised  to 
the  transfer  of  title  to  the  pre-emptors,  it  could  be  made  by  the 
United  States  only.  But  the  United  States  makes  no  objection. 
On  the  contrary,  all  objection  is  waived  by  the  bringing  of  this  suit 
by  the  government  to  recover  the  moneys  paid  by  the  pre-emptors 
for  their  lands.  These  moneys  are,  therefore,  public  moneys.  They 
belong  neither  to  Potter  nor  the  pre-emptors,  and  must,  consequently, 
be  the  property  of  the  United  States.  It  was,  therefore,  the  duty  of 
Potter,  as  receiver,  to  account  for  and  pay  to  the  United  States  the 
moneys  so  received,  and  it  does  not  lie  in  the  mouths  of  the  sureties 
on  his  official  bond  to  raise  an  objection  to  the  payment  of  the 
moneys  to  him  which  he  could  not  raise,  and  which  is  not  raised  by 
the  pre-emptors  or  by  the  United  States.  Their  responsibility  for 
the  money  so  received  is  therefore  clear. 

In  support  of  this  view  the  case  of  King  y.  D.  8.  99  U.  S.  229,  is 
in  point.  That  was  a  suit  brought  against  one  Chase  and  his  sure- 
ties, on  the  bond  given  by  Chase  as  collector  of  internal  revenue,  to 
recover  taxes  collected  by  him,  and  never  accounted  for  or  paid  over. 
The  facts  were  that  on  June  1, 1868,  the  Toledo,  Wabash  &  Western 
N  Railroad  Company  was  indebted  to  the  United  States  in  a  large  sum 
*  for  the  6*per  cent,  tax  for  interest  paid  on  its  first-mortgage  bonds. 
The  tax,  was,  on  the  day  named,  paid  to  Chase  by  the  treasurer  of  the 
railroad  company.     At  the  time  of  the  payment  the  treasurer  deliv- 
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ered  to  Chase  the  monthly  returns  of  the  taxes  so  due,  in  the  form 
prescribed  by  law,  signed  by  him  as  treasurer,  but  not  sworn  to,  and 
which  had  never  been  filed  with  or  delivered  to  the  assessor.  Chase 
delivered  to  the  assessor  all  these  returns,  except  those  for  Au- 
gust, September,  and  October,  1867,  which  were  never  delivered,  nor 
did  Chase  at  any  time  make  any  mention  of  them  in  his  report  to  the 
government,  and  he  retained  the  amount — $24,923 — paid  by  the  rail- 
road company  as  the  tax  upon  the  returns  for  the  three  months  just 
mentioned.  Five  years  after  the  receipt  by  Chase  of  this  money,  and 
when  he  had  become  insolvent,  suit  was  brought  on  his  official  bond 
to  recover  the  money  so  appropriated  by  him.  The  defense  set  up  by 
his  sureties  was  that,  as  the  money  was  not  received  by  Chase  on  any 
return  made  to  the  assessor,  or  on  any  assessment  of  said  taxes  made 
by  the  assessor  or  by  the  commissioner  of  internal  revenue,  and  as 
the  return  delivered  to  Chase  by  the  treasurer  of  the  railroad  com- 
pany was  not  verified  by  oath,  it  was  a  voluntary  deposit  of  money  in 
his  hands  by  the  treasurer  of  the  railroad  company,  and  was  not  re- 
ceived by  him  in  his  official  capacity;  that  it  was  not  his  duty  to  re- 
ceive it  for  the  government ;  and  the  sureties  were  not  liable,  because 
its  receipt  was  an  unofficial  act.  But  the  court  held  that  the  pay- 
ment of  the  taxes  to  the  collector  was  a  good  payment  to  him  in  his 
official  capacity ;  that  the  money  so  paid  was  the  money  of  the  United 
States ;  and  that  the  sureties  on  his  bond  were  responsible  for  it.  This 
case  is  so  apposite  to  the  question  in  hand,  and  so  conclusive,  as  to 
require  no  further  remark. 

It  is  next  contended  by  the  plaintiffs  in  error  that  they  are  not  lia- 
ble for  the  $1,400  received  during  the  absence  of  Potter,  extending 
from  April  9  to  June  80, 1874,  by  the  person  whom  he  had  left  in 
charge  of  his  office,  because  that  person  had  no  authority  to  perform 
any  of  the  duties  of  receiver. 

There  are  two  sufficient  replies  to  this  contention :  First,  no  such 
defense  is  set  up  in  the  answer  or  amended  answer  of  the  plaintiffs  in 
error.  They  cannot  complain  that  the  circuit  court  did  not  give  ef- 
fect to  a  defense  which  they  did  not  think  it  worth  while  to  plead,  ei 
Seeandf  it  is  not  made  to  appear  by*the  bill  of  exceptions  that  anyT 
money  was  paid  to  Goodfellow,  the  person  left  by  Potter  in  charge  of 
his  office,  which  was  not  due  the  United  States  from  pre-emption  en- 
tries made  by  persons  who  had  proved  the  settlement  and  improve- 
ment of  the  land  to  the  satisfaction  of  both  the  receiver  and  register. 
If,  therefore,  this  contention  of  the  plaintiffs  in  error  is  sustained, 
v.l— 84 
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we  should,  in  effect,  decide  that  the  sureties  of  the  receiver  would  not 
be  answerable  for  public  moneys  paid,  with  his  concurrence  and  as- 
sent,  to  his  assistant  or  cashier,  but  only  for  moneys  actually  paid 
into  the  hands  of  the  receiver  himself.  It  requires  no  argument  to 
expose  the  fallacy  of  such  a  conclusion.  If  a  public  officer  sees  fit 
to  allow  the  money  of  the  government  to  be  paid  during  his  absence 
from  his  office  into  the  hands  of  his  agent  or  servant,  it  is  a  good  pay- 
ment to  him,  and  the  risk  is  with  him  and  his  sureties,  and  not  with 
the  government. 

We  find  no  error  in  the  record.    The  judgment  of  the  circuit  court 
is,  therefore,  affirmed. 


(107  U.  &  86) 

BoHMinT  and  another  v.  Badqbb,  OoUector,  ete. 

(January  15, 1883.) 

CuflTouB  I>UTnB8— Alb  abb  Pobteb— Olass  Bottubs. 

Schedule  D  of  section  2604  of  the  Revised  Statutes  imposes  the  following  customs 
duties :  **Ale,  porter,  and  beer  in  bottles,  35  cents  per  gallon ;  otherwise  than 
in  bottles,  20  cents  per  gallon."  Schedule  B  of  the  same  section  imposes  the 
following  customs  duties :  <*  Qlass  bottles  or  Jars  filled  with  articles  not  other- 
wise provided  for,  30  per  centum  ad  wUorem.**  *'A11  manufactures  of  glass 
«  «  «  not  otherwise  provided  for,  and  all  glass  bottles  or  Jars  filled  with 
sweetmeats  or  preserves,  not  otherwise  provided  for,  40  per  centum  ad  valorem.** 
Under  these  provisions,  the  bottles  in  which  ale  and  beer  are  imported  are  sub- 
ject to  a  duty  of  30  per  cent,  ad  valorem,  in  addition  to  the  dutj  of  36  centa 
per  gallon  on  the  ale  and  beer  imported  in  the  bottles. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  Louisiana. 

C.  W.  Hornor,  for  appellant  in  error. 

Sol.  Oen.  PhiUips,  for  defendant  in  error. 

Blatchfobd,  J.  This  suit  was  brought  to  recover  back  customs 
duties  paid  under  protest  on  glass  bottles  containing  beer  and  ale, 
imported  from  abroad.  The  collector  exacted  a  duty  of  30  per  cent. 
ad  valorem  on  the  bottles.  The  plaintiffs  contended  that  as  a  duty 
of  35  cents  per  gallon  had  been  paid  on  the  contents  of  the  bottles, 
such  duty  covered  all  the  duty  which  the  law  imposed  on  the  bottles. 
There  was  a  verdict  for  the  defendant  under  a  charge  by  the  court 
to  the  jury  that,  although  a  duty  of  36  cents  per  gallon  had  been 
paid  on  the  contents  of  the  bottles,  a  further  duty  of  30  per  cent,  ad 
valorem  was  chargeable  on  the  bottles.    After  a  judgment  for  the  de 
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fendant  the  plaintiffs  sued  out  this  writ  of  error.  The  importations 
in  question  were  made  in  February  and  March,  1881.  In  order  to  a 
olear  understanding  of  the  statutory  provisions  in  force  at  that  time 
it  will  be  useful  to  trace  the  course  of  legislation  on  the  subject. 

It  was  enacted  by  section  8  of  the  act  of  January  29,  1795,  (1  St. 
at  Large,  411,)  that  the  duty  on  any  wines  imported  into  the  United 
States  shall  not  be  less  than  10  cents  per  gallon,  "and  that  the  bottles 
in  which  any  liquor  is  imported  shall  be  subject  to  the  payment  of 
the  like  duty  as  empty  bottles."  By  section  8  of  the  act  of  August 
80,  1843,  (5  St.  at  Large,  559,)  duties  were  imposed  on  various 
liquors  and  wines,  in  casks  and  in  bottles,  at  so  much  per  gallon,  the 
duty  on  importations  in  casks  being  never  higher  than  on  importa-^ 
tions  in  bottles,  and  generally*much  lower,  and  it  was  enacted  that* 
''when  wines  are  imported  in  bottles,  the  bottles  shall  pay  a  separate 
duty.**  The  same  section  provided  that  ale,  porter,  and  beer  in 
bottles  should  pay  20  cents  per  gallon,  and  btherwise  than  in  bottles, 
15  cents  per  gallon.  The  same  act  imposed  a  duty  on  bottles.  By 
section  6  of  the  act  of  March  2,  1861,  (12  St.  at  Large,  180,)  it  was 
provided  that  "brandies  or  other  spirituous  liquors  may  be  imported 
in  bottles,  when  the  package  shall  contain  not  less  than  one  dozen, 
and  all  bottles  shall  pay  a  separate  duty,  according  to  the  rate  estab- 
lished by  this  act,  whether  containing  wines,  brandies,  or  other  spir* 
ituous  liquors.**  The  same  section  imposed  a  duty  on  ale,  porter, 
and  beer  in  bottles,  of  25  cents  per  gallon,  and  otherwise  than  in 
bottles,  15  cents  per  gallon.  The  seventeenth  section  of  the  same 
act  imposed  a  duty  of  30  per  cent,  ad  valorem  on  "all  glass  bottles  or 
jars  filled  with  sweetmeats,  preserves,  or  other  articles."  Here  was 
a  duty  on  the  bottles  containing  liquors,  wines,  or  ales,  as  well  as  on 
the  contents.  By  section  2  of  the  act  of  June  80,  1864,  (13  St.  at 
Large,  203,)  it  was  provided  that  the  separate  duty  on  bottles  "con- 
taining wines,  brandies,  or  other  spirituous  liquors  subject  to  duty" 
should  be  two  cents  each;  and  that  the  duty  on  ale,  porter,  and  beer 
in  bottles  should  be  85  cents  per  gallon,  and  otherwise  than  in  bottles, 
20  cents  per  gallon.  By  section  9  of  the  same  act,  a  duty  of  40  per 
cent,  ad  valorem  was  imposed  on  "all  manufactures  of  glass  •  •  * 
not  otherwise  provided  for,  and  all  glass  bottles  or  jars  filled  with 
sweetmeats,  or  preserves,  not  otherwise  provided  for."  Here  was  a 
duty  on  the  botttes  containing  liquors  and  ales,  in  addition  to  the  du- 
ties on  their  contents,  although  the  duty  on  bottles  containing  ale 
was  expressed  as  an  ad  valorem  duty  on  manufactures  of  glass,  not 
otherwise  provided  for,  and  the  duty  on  bottles  containing  liquors 
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was  expressed  as  a  duty  of  two  cents  each.  By  section  21  of 
the  act  of  July  14,  1870,  (16  St.  at  Large,  262,)  the  same  rate  of 
duty  per  gallon  was  imposed  on  wines  imported  in  bottles  as  on  wines 
imported  in  casks,  and  a  duty  of  three  cents  in  addition  was  imposed 
on  each  bottle;  and  the  same  section  further  provided  that  ''wines, 
^brandy,  and  other  spirituous  liquors  imported  in  bottles  shall  be 
?  packed  in  packages  containing  noteless  than  one  dozen  bottles  in  each 
package,  and  all  such  bottles  shall  pay  an  additional  duty  of  three 
cents  for  each  bottle."  Under  this  act  it  was  held  by  this  court,  in 
De  Bary  v.  Arthur,  93  U.  8.  420,  that  each  bottle  containing  cham- 
pagne wine  was  subject  to  a  duty  of  three  cents  in  addition  to  the 
duty  on  the  champagne  wine. 

We  now  come  to  the  Revised  Statutes,  under  which  the  duties  in 
the  present  case  were  collected.  Schedule  D  of  section  2504  imposes 
the  following  duties :  "Ale,  porter,  and  beer  in  bottles,  86  cents  per 
gallon;  otherwise  than  in  bottles,  20  cents  per  gallon.**  This  is 
taken  from  section  2  of  the  act  of  June  30,  1864.  The  same  sched- 
ule contains  the  foregoing  provisions  from  the  act  of  July  21,  1870, 
as  to  the  duty  per  gallon  on  wines  imported  in  bottles,  and  as  to  the 
additional  duty  of  three  cents  on  each  bottle,  and  as  to  the  additional 
duty  of  three  cents  for  each  bottle  on  bottles  containing  wines,  brandy, 
and  other  spirituous  liquors.  Schedule  B  of  the  same  section  im- 
poses the  following  duties :  "Glass  bottles  or  jars  filled  with  articles 
not  otherwise  provided  for,  80  per  centum  ad  valorem.^  ''All  manu- 
factures of  glass  *  •  •  not  otherwise  provided  for,  and  all  glass 
bottles  or  jars  filled  with  sweetmeats  or  preserves,  not  otherwise  pro- 
vided for,  40  per  centum  ad  valorem.^  The  act  of  1861  had  imposed 
a  duty  of  30  per  cent,  on  "glass  bottles  or  jars  filled  with  sweetmeats, 
preserves,  or  other  articles."  The  act  of  1864  had  imposed  a  duty 
of  40  per  cent,  on  "glass  bottles  or  jars  filled  with  sweetmeats  or  pre- 
serves," thus  leaving  a  80  per  cent,  duty  on  glass  bottles  filled  with 
articles  other  than  sweetmeats  or  preserves.  So  the  act  of  1864  had 
imposed  a  duty  of  40  per  cent,  on  manufactures  of  glass  not  other- 
wise provided  for.  Thus  these  provisions  went  into  the  Bevised  Stat- 
utes. In  the  sentence  "glass  bottles  or  jars  filled  with  articles  not 
otherwise  provided  for,"  there  is  no  comma  between  "jars"  and 
"filled,"  and  there  is  no  comma  between  "articles"  and  "not."  Yet 
the  sentence  must  be  read  as  if  there  were  a  comma  in  each  place. 
The  act  of  1861  imposed  a  duty  of  30  per  cent,  on  glass  bottles  filled 
with  sweetmeats,  preserves,  or  other  articles.  This  was  not  a  duty 
on  the  contained  articles  and  on  the  bottles  also.    It  was  not  a  duty 
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of  30  per  c6nt.*on  the  contents  of  every  glass  bottle.  It  was  a  duty* 
merely  on  the  bottles.  The  articles  imported  in  the  bottles  were  sub- 
ject to  snch  duty,  if  any,  as  was  elsewhere  imposed  on  them.  The 
act  of  1864  imposed  a  duty  of  40  per  cent,  on  glass  bottles  filled  with 
sweetmeats  or  preserves,  thus  raising  the  duty  on  such  bottles  by  10 
per  cent.,  while  the  duty  on  glass  bottles  filled  with  other  articles 
than  sweetmeats  or  preserves  was  left  to  stand  at  30  per  cent. ;  and 
in  that  shape  these  provisions  went  into  Schedule  B  of  section  2504  of 
the  Eevised  Statutes.  They  are  found  in  a  schedule  which  relates 
solely  to  earths  and  earthenware  and  glass.  The  act  of  1864  im- 
posed a  duty  of  40  per  cent,  on  all  manufactures  of  glass  not  other* 
wise  provided  for,  and  that  provision,  being  in  force,  went  into  the 
same  Schedule  B. 

The  principle  of  imposing  a  duty  on  the  sack,  box,  or  covering  of 
any  kind  in  which  a  dutiable  article  is  imported,  separate  from  and 
additional  to  the  duty  on  such  article,  is  applied  by  section  2907  of 
the  Revised  Statutes,  which  declares  that  the  value  of  the  sack,  box, 
or  covering  of  any  kind  in  which  imported  merchandise  is  contained 
shall  be  added  in  determining  the  dutiable  value  of  such  merchan- 
dise. This  provision  is  enacted  from  section  9  of  the  act  of  July  28, 
1866,  (14  St.  at  Large,  830.)  Where  the  covering  is  a  glass  bottle, 
and  the  duty  on  its  contents  is  a  specific  duty  per  gallon,  and  not  an 
ad  valorem  duty,  a  duty  on  the  bottle,  when  added,  is  to  be  added  as 
a  duty  of  so  much  per  bottle  or  as  an  ad  valorem  duty,  as  the  statute 
may  enact.  But  it  is  no  reason  for  saying  that  the  bottles  are  not 
dutiable  in  addition  to  their  contents,  that  a  higher  rate  of  duty  is 
imposed  on  the  contained  article  when  imported  in  bottles  than  when 
imported  otherwise  than  in  bottles.  If  a  reason  is  to  be  sought  for, 
it  may  well  be  found  in  the  fact  that  while  imposing  a  duty  on  the 
bottle,  in  analogy  to  the  duty  on  the  sack,  box,  or  covering,  the  stat- 
ute desires  to  encourage  the  bottling  here  of  the  article  imported  in 
the  bottles,  by  imposing  a  higher  duty  on  the  importation  of  it  in  bot- 
tles than  on  the  importation  of  it  otherwise  than  in  bottles.  Under 
this  view  the  statute  reads  and  means  that  glass  bottles  which  are 
not  otherwise  provided  for,  and  are  filled  with  articles,  shall  pay  a  a 
duty  of  30  per  cent.  If  they  were  to*be  regarded  as  manufactures* 
of  glass,  not  otherwise  provided  for,  they  would  pay  40  per  cent. ;  or 
if,  under  Schedule  B  of  section  2504,  they  were  to  be  regarded  as 
plain,  or  mould,  or  press  glass,  they  would  pay  35  per  cent.  But  as 
they  are  clearly  bottles  they  are  to  pay  only  80  per  cent. 
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In  section  S  of  the  act  of  February  8, 1875,  (18  Bt.  at  Large,  307.) 
it  is  expressly  enacted  that  no  separate  or  additional  duty  shall  be 
collected  on  the  bottles  in  which  still  wines  are  imported.  The  ad- 
ditional duty  on  bottles  in  which  other  articles  than  still  wines  are 
imported  is  left  undisturbed. 

It  is  manifest,  we  think,  in  Tiew  of  the  coarse  of  legislation  by  con- 
gress, that  an  enactment  that  theduty  on  ale,  porter,  and  beer  in  bot- 
tles shall  be  so  much  per  gallon,  cannot  be  regarded  as  an  enactment 
that  there  shall  be  no  additional  duty  on  the  bottles,  when  there  is 
another  proTision  of  law  which  imposes  an  ad  valorem  duty  on  bottles 
not  otherwise  provided  for,  filled  with  articles. 

It  is  contended  by  the  plaintiffs  in  error  that  all  duty  on. the  bot- 
tles is  included  in  the  duty  of  85  cents  per  gallon  on  the  ale  ^'in  bot- 
tles. **  Beliance  for  this  view  is  had  on  the  decision  of  Chief  Justice 
Tanby  in  Karthaug  v.  Frick,  Taney,  Dec.  94,  in  1840,  where  it  was 
held  that,  under  a  statute  imposing  a  duty  on  salt  of  10  cents  per 
56  pounds,  an  ad  valorem  duty  could  not  in  addition  be  imposed 
on  the  sacks  in  which  the  salt  was  imported,  as  manufactures  of 
hemp.  That  decision  is  placed  expressly  on  the  ground  that  there 
was  no  instance  where  a  separate  duty  had  been  laid  on  the  vessel 
or  receptacle  containing  an  article,  when  a  specific  duty  was  laid 
upon  the  article.  That  case  arose  under  the  act  of  July  14,  1832, 
(4  St.  at  Large,  588,)  and  stress  was  laid  in  the  decision  on  the  anal- 
ogous fact  that  while  there  was  in  the  act  a  duty  on  bottles,  there 
was  no  duty  on  bottles  containing  any  article,  but  only  a  duty 
on  the  article  in  the  bottles.  This  has  all  now  been  changed,  and 
there  is  a  duty  on  coyerings,  and  a  duty  on  bottles  containing  arti* 
des,  as  well  as  duty  on  the  same  articles  imported  in  bottles. 

The  judgment  of  the  oirooit  court  is  affirmed. 
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<106  U.  S.  621) 

Ex  parte  Gabll,  Petitioner. 

(January  19, 1888.) 

Habwab  Oorfub— Reyibw  ov. 

The  rapreme  court  has  no  general  power  to  reyiew  the  Judgments  of  the  inferior 

courts  of  the  United  8Utes  in  criminal  cases. 
BmparU  OurtU^  anie^  381,  followed. 

Application  for  a  Bole  to  show  cauBe  why  a  writ  of  habetu  earpu$ 
should  not  issue. 

A.  J.  Dittenhoefer,  for  petitioner. 

Waitb,  G.  J.  This  application  is  denied.  We  have  had  occasion  to 
say  at  the  present  term,  in  Ex  parte  Curtis^  ante,  881,  that  "we  have  no  3 
general  power  to  review  the* judgments  of  the  inferior  courts  of  the* 
United  States  in  criminal  cases,  by  the  use  of  the  writ  of  habeas  eor* 
pus  or  otherwise.  Our  jurisdiction  is  limited  to  the  single  question 
of  the  power  of  the  court  to  commit  the  prisoner  for  the  act  of  which 
he  has  been  convicted."  This  rule  is  well  settied.  Exports  Lange, 
18  Wall.  163 ;  Ex  parte  Rowland,  104  U.  S.  604.  The  grounds  of 
the  present  application,  as  stated  in  the  petition,  are,  that  the 
circuit  court  had  no  jurisdiction  to  try  the  prisoner  for  the  offense 
of  which  he  has  been  convicted  and  to  commit  him  to  prison  there- 
for, because  (1)  the  instruments  described  in  the  indictment  and 
charged  to  have  been  forged  show  on  their  face  that  they  are  not 
bonds  or  obligations  of  the  United  States,  and,  even  if  genuine,  pos- 
sessed no  validity ;  and  (2)  it  was  conceded  on  the  trial  that  the 
instruments  set  forth  in  the  indictment  were  genuine  registered 
bonds,  and  that  the  forgery  complained  of  consisted  in  erasing  the 
name  of  the  original  payee  and  substituting  that  of  the  prisoner. 

AH  the  bonds  described  in  the  indictment,  except  that  in  the  third 
count,  purported  to  have  been  issued  under  the  act  of  July  14, 1870, 
c.  256,  as  amended  by  the  act  of  January  20,  1871,  c.  23.  This  act 
provides  for  an  issue  of  bonds  by  the  secretary  of  the  treasury  "in 
such  form  as  he  may  prescribe.''  The  bonds  now  in  question  appear 
to  be  signed  by  the  register  of  the  treasury  and  not  by  the  secretary. 
They  also  have  the  "imprint  and  impression  of  the  seal  of  the  depart- 
ment of  the  treasury  of  the  United  States."  In  the  indictment  it  is 
averred  that  the  counterfeits  were  of  bonds  of  the  United  States. 
This  is  enough  for  the  purposes  of  the  jurisdiction  of  the  circuit  court. 
Whether  the  bonds  counterfeited  are  in  the  form  of  those  actually 
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issued  by  the  seoretary  of  the  treasury  under  the  authority  of  the  act 
referred  to,  is  a  question  of  fact  to  be  established  on  the  trial.  Er- 
rors committed  on  the  trial  of  this  issue  do  not  deprive  the  court  of 
its  power  to  imprison  upon  conviction,  and,  as  has  been  seen,  such 
errors  are  not  subject  to  correction  here,  either  in  the  present  form  of 
proceeding  or  any  other.  What  has  just  been  said  applies  equally  to 
nthe  instrument  described  in  the  third  count,  which  purports  to  be 
"'^signed  by^fche  acting  register  of  the  treasury.  By  the  act  of  Febru- 
ary 20,  1863,  c.  45,  the  president  was  authorized  to  designate  some 
ojQScer  in  a  department  to  perform  the  duties  of  another  in  case  of 
death,  resignation,  absence,  or  sickness. 

The  second  ground  of  application  presents  no  jurisdictional  ques- 
tion. The  indictment  charged  the  prisoner  with  a  crime  against  the 
laws  of  the  United  States,  {U.  S.  v.  Marigold,  9  How.  660,)  and  we 
have  nothing  to  do  with  questions  arising  on  the  evidence  presented 
to  sustain  the  charge. 


(106  U.  &  M2) 

MiLLXB  and  others  v.  National  Bank  of  Lanoastbb  and  another. 

(January  15, 1888.) 

JuBUDzonoN— AfpbaXi  fbou  Btatb  Coubt— Dbnial  of  Tixlb,  Right,  ob  Pbiv* 
iiiBaE— What  Ebsbntiai<. 

To  gire  this  court  Juiiadiction  on  appeal  from  a  atate  fupreme  court  under  the 
banking  act,  the  question  is  whether  the  plain  tifls  in  error  hare  been  denied  bj 
the  Judgment  below  anj  '<  title,  right,  privilege,  or  immunity  specially  set  up 
or  claimed"  under  the  banking  act,  and  the  right,  title,  priyilege,  or  immunity 
must  be  claimed  by  him  for  himself,  and  not  for  a  third  person,  in  whose  title 
he  has  no  interest. 

In  Error  to  the  Court  of  Appeals  of  the  State  of  Kentucky.  On  mo- 
tion to  dismiss. 

P.  Phillips  and  W.  HaUett  Phillips,  for  plaintiffs  in  error. 

R.  T.  Merrick  and  M.  F.  Morris,  for  defendants  in  error. 

Waitb,  G.  J.  From  this  record  it  appears  that  one  S.  W.  Miller, 
being  insolvent,  made  an  assignment  of  his  property  to  M.  J.  Dur- 
$  ham,  trustee,  for  the  benefit  of  his  creditors.  The  trustee  afterwards 
•  instituted  a  suit  in  the  Boyle  circuit  court  of  Kentucky  to  enforce  his 
trust.  To  this  suit  S.  D.  Miller  and  E.  B.  Miller,  two  of  the  present 
appellants,  were  parties ;  and  in  due  course  of  proceeding  a  decree 
was  entered  for  the  sale  of  the  assigned  property.    In  this  decree  it 
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appears  that  B.  D.  Miller  and  E.  B.  Miller,  who  were  then  in  pos. 
session  of  part  of  the  premises  under  a  lease,  were  permitted  to  hold 
until  the  thirty-first  of  December,  1880,  but  it  was  added : 

"Said  S.  D.  Miller  and  Ed.  B.  Miller  agree  to  give  said  trustee  the  full,  en- 
tire, and  peaceable  possession  of  the  house  and  lands  they  use  and  occupy,  on 
or  before  the  thirty*flrst  day  of  December  next,  and  on  their  failure  so  to  do,  the 
trustee,  Durham,  may  have  a  writ  of  habere  facias  possessionam  against  each 
of  them,  and  the  clerk  of  this  court  is  hereby  directed  to  issue  the  same." 

Under  this  decree  the  property  now  in  question  was  sold  and  duly 
-conveyed  to  the  First  National  Bank  of  Danville.  The  Danville  bank 
afterwards  sold  and  conveyed  the  property  to  the  National  Bank  of 
Lancaster,  a  bank  organized  under  the  national  banking  law.  Title 
-62,  Bev.  St.  After  these  conveyances  were  made  a  writ  was  applied  for, 
■under  the  decree,  in  behalf  of  the  Lancaster  bank,  and  issued  to  John 
Meyer,  sheriff  of  the  county,  commanding  him  to  take  the  possession 
of  the  property  from  S.  D.  Miller  and  E.  B.  Miller,  and  deliver  it  to 
Durham,  the  trustee.  Thereupon,  S.  D.  Miller,  E.  B.  Miller,  and 
John  W.  Miller,  the  last  of  whom  had  in  some  way  got  into  the  pos- 
session of  the  property  after  the  decree,  filed  a  petition  in  the  Boyle 
-circuit  court  against  the  Lancaster  bank  and  the  sheriff,  to  enjoin  the 
•execution  of  the  writ,  on  the  ground  that  it  was  issued  without  au- 
thority and  was  void.  In  this  petition  it  was  alleged  that  the  Lan- 
•caster  bank  had  no  power  under  its  charter  to  take  and  hold  the  prop- 
erty, and  that  consequently  the  deed  to  it  was  inoperative  and  void. 

There  were  also  allegations  of  irregularity  in  the  form  of  the  writ, 
And  that  since  the  decree  Durham,  the  trustee,  had  sold  and  con- 
veyed the  property  to  the  Danville  bank.  To  this  petition  the  Lan- 
-caster  bank  filed  an  answer  and  counter-claim.  Li  the  counter-claim 
ihe  bank  set  np  its  title  through  the  sale  under  the  decree.  The 
prayer  was  that  the  petition  of  the  plaintiffs  be  dismissed,  and  for  a] 
judgment  for  recovery *of  possession.  Upon  the  hearing,  the  writ* 
which  had  been  issued  was  set  aside  for  irregularity,  but  a  new  writ 
was  awarded  the  bank.  From  a  judgment  to  that  effect  an  appeal 
was  taken  to  the  court  of  appeals  of  Kentucky,  where  the  judgment 
was  affirmed.  To  reverse  this  judgment  of  affirmance  the  present 
writ  of  error  was  brought. 

Our  jurisdiction  depends  on  the  question  whether  the  plaintiffs  in 
error  have  been  denied  by  the  judgment  below  any  "title,  right,  priv- 
ilege, or  immunity  specially  set  up  or  claimed"  under  the  banking 
4kct.  As  early  as  1809  it  was  held  by  this  court  in  Owings  y.  jVor- 
4vood*»  Lessee,  6  Granch,  844,  that  in  order  to  give  us  jurisdiction  in  this  • 


Digitized  by 


Google 


588  BUPREMB  OOUBT  BKPOBTBB* 

class  of  oases  the  right,  title,  or  immunity  which  is  denied  must  grow 
out  of  the  constitution,  or  a  treaty,  or  statute  of  the  United  States  re« 
lied  on.  Under  this  rule  jurisdiction  was  not  taken  in  that  case,  al- 
though it  was  an  action  of  ejectment  by  Norwood's  lessee,  and  the 
record  showed  that  an  effort  was  made  to  defeat  the  recovery  because 
of  an  outstanding  title  in  a  third  person  adverse  to  Norwood  and  pro- 
tected by  a  treaty.  Chief  Justice  Marshall,  in  speaking  for  the 
court,  said :  "Whenever  a  right  grows  out  of  or  is  protected  by  treaty, 
it  is  sanctioned  against  all  the  laws  and  judicial  decisions  of  the  states, 
and  whoever  may  have  this  right  is  to  be  protected.  But  if  the  per- 
son's title  is  not  affected  by  the  treaty,  or  if  he  claims  nothing  under 
a  treaty,  his  title  cannot  be  protected  by  the  treaty."  The  principle 
thus  announced  has  been  recognized  in  many  cases  since.  MonU 
gamery  v.  Hernandez,  12  Wheat.  129;  Henderson  v.  Tennessee^  10 
How.  323;  Wynn  v.  Morris,  20  How.  6;  Hale  v.  Oaines,  22  How. 
160;  Verden  v.  Coleman,  1  Black,  472;  Long  v.  Converse,  91  U.  S. 
105.  Henderson  v.  Tennessee,  like  Otvings  v.  Norwood's  Lessee,  was  an 
action  of  ejectment,  and  the  effort  was  to  defeat  the  recovery  by  show- 
ing an  outstanding  title  in  a  third  person  under  a  treaty  with  which 
the  party  in  possession  did  not  connect  himself;  but  the  jurisdiction 
was  denied,  Chief  Justice  Taney  saying  in  the  opinion : 

**The  right  to  make  this  defense  is  not  derived  from  the  treaties,  nor  from 
any  authority  exercised  under  the  general  government.  It  is  given  by  the 
^laws  of  the  state,  which  provide  that  the  defendant  in  ejectment  may  set  up 
•  title  in  a  stranger«in  bar  of  the  action.  It  is  true,  the  title  set  up  in  this  case 
was  claimed  under  a  treaty.  But  to  give  Jurisdiction  to  this  court  the  party 
must  daim  the  right  for  himself,  and  not  for  a  third  person  in  whose  title  he 
has  no  interest.'* 

And  in  Hals  y.  Oaines  it  was  said : 

"The  plaintiff  in  error  must  claim  [for  himself]  some  title,  right,  privi* 
lege,  or  exemption  under  an  act  of  congress,  etc,  and  the  decision  must  be 
against  his  claim  to  give  this  court  jurisdiction.  Setting  up  a  title  in  the 
United  States  by  way  of  defense  is  not  claiming  a  personal  interest  affecting 
the  subject  in  litigation." 

In  our  opinion  these  cases  are  conclusive  of  the  present  motion.. 
The  plaintiffs  in  error  set  up  no  title  against  the  bank.  In  effect, 
they  seek  to  prevent  the  issue  of  an  execution  on  a  judgment  against 
them,  or  those  under  whom  they  claim,  because,  as  between  the  Dan- 
ville  bank  and  the  Lancaster  bank,  a  conveyance  made  by  the  Dan* 
ville  bank  of  the  property  to  be  delivered  under  the  execution  ia 
inoperative  on  account  of  the  provisions  of  the  banking  law.    What 
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was  done  between  the  two  banks  had  no  effect  on  the  title  of  the  par* 
ties  in  possession,  and  it  was  a  matter  of  no  importance  to  them 
whether  the  execution  issued  on  the  application  of  the  one  or  the 
other.  Clearly,  therefore,  the  plaintiffs  in  error  occupy  no  other  po. 
sition  than  that  of  parties  setting  up  title  in  the  Danville  bank  by 
way  of  defense,  and  that  is  not  claiming  for  themselYes  any  titlCi  right, 
privilege,  or  immunity  given  by  the  law. 
The  motion  to  dismiss  is  granted. 

MiLLKz,  J.,  took  no  part  in  the  decision  of  this  ease. 


<ioe  u.  a  607) 
UNirxD  States,  on  behalf,  etc.,  and  others,  v.  Stbam  Vesbblb  of 
Wab  Skaboabd,  Texas,  Bsaufobt,  and  others. 

(January  15, 1883.) 

Phizb^Oaftubb  ob  DBSTBuonoK  OF  Bnkht'b  VBaBBLS— Oo-ofbbatxok  of  Abut 

ABB  NaVT— iBUkBD  WATBBa 

Prize  money,  or  bounty  in  lien  of  it,  is  not  allowed  by  the  lawa  of  congrees  where 
Teasels  of  the  enemy  are  captured  or  destroyed  by  the  navy  with  the  co-opera- 
tion of  the  army.  To  win  either,  the  navy  must  achieve  its  success  without 
the  direct  aid  of  the  army,  by  maritime  force  only. 

The  term  '<  inland,"  as  used  in  the  seventh  section  of  the  act  of  congress,  relating 
to  captured  and  abandoned  property,  is  intended  to  apply  to  all  waters  of  the 
United  States  upon  which  a  naval  force  could  go,  other  than  bays  and  harbors 
on  the  sea-coast. 

Rivers,  across  which  a  person  can  see  from  one  bank  what  is  done  on  the  other,  are 
inland  waters,  although  the  tide  may  ebb  and  flow  for  miles  above  theur  mouths. 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 

This  was  a  proceeding  termed  a  libel  of  information  filed  in  the 
supreme  court  of  the  District  of  Columbia,  on  behalf  of  the  admiral 
and  officers  and  men  of  the  North  Atlantic  squadron,  to  recover  the 
bounty  provided  by  the  act  of  congress  of  June  30,  1864,  regulating 
prize  proceedings,  and  the  distribution  of  prize  money.  18  St.  at 
Large,  806.    The  eleventh  section  of  that  act  declares — 

**  That  a  bounty  shall  be  paid  by  the  United  States  for  each  person  on  board 
any  ship  or  vessel  of  war  belonging  to  an  enemy  at  the  commencement  of  an 
engagement,  which  shall  be  sunk  or  otherwise  destroyed  in  such  engagement 
i)y  any  ship  or  vessel  belonging  to  the  United  States,  or  which  it  may  be  neo- 
essaiy  to  destroy  in  consequence  of  injuries  sustained  in  action,  of  •lO'- .  *'  tW 
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enemy's  yessel  was  of  inferior  force,  and  of  9200,  if  of  equal  or  superior  force^ 
to  be  divided  among  the  offlcen  and  crew  in  the  same  manner  as  prize  money  ^ 
and  when  the  actual  number  of  men  on  board  any  such  yessel  cannot  be  satis, 
factorily  ascertained,  it  shall  be  estimated  according  to  the  complement  allowed 
to  vessels  of  its  class  in  the  navy  of  the  United  States;  and  there  shall  be  paid 
as  bounty  to  the  captors  of  any  vessel  of  war  captured  from  an  enemy,  which 
they  may  be  instructed  to  destroy,  or  which  shall  be  immediately  destroyed 
for  the  public  interest,  but  not  in  consequence  of  injuries  received  in  action,. 
•50  for  every  person  who  shall  be  on  board  at  the  time  of  such  capture." 

The  libel,  in  Babstanoe,  alleges  that  between  the  eighth  of  Octo-^ 
e  her,  1864,  and  the  twenty-eighth  of  April,  ISdS,  the  North  Atlantic 
squadron,  consisting  of  11  ships  of  war, — ^which  ari*mentioned, — was- 
nnder  the  command  of  David  D.  Porter,  now  admiral  of  the  navy; 
that  by  orders  of  the  president  of  the  United  States  and  of  the  secre- 
tary of  the  navy,  he  ascended  the  James  and  York  rivers,  in  Vir- 
ginia, with  the  vessels  composing  his  squadron,  for  the  purpose  of 
expelling  the  naval  and  military  forces  of  the  confederate  states  from 
those  waters,  and  to  assist  in  the  capture  of  Bichmond;  that  pre- 
viously to  April  1,  1865,  the  confederates,  in  order  to  obstruct  the 
passage  of  the  vessels,  had  erected  along  those  rivers  batteries  and 
other  means  of  defense;  had  caused  boats  to  be  sunk  in  the  streams 
and  trees  to  be  filled  in  and  across  them ;  and  had  placed  in  the 
James  river,  in  support  of  the  defenses  of  Bichmond,  many  armed 
steam  batteries,  steam  rams,  iron-clad  ships  of  war,  and  armed 
steamers,  of  which  11  are  mentioned  by  name;  that  the  fleet  re- 
moved the  obstructions  from  the  river,  attacked  the  naval  forces  of 
the  confederates,  destroyed  some  of  the  vessels,  and  caused  the  en- 
emy to  destroy  others  to  prevent  them  from  falling  into  the  posses- 
sion of  the  United  States,  and  that  nine  vessels,  which  are  named, 
were  thus  destroyed.  The  libel  further  alleges  that  the  vessels  of 
the  enemies,  aided  by  the  guns  of  the  batteries  and  the  obstructions 
in  the  river,  constituted  a  superior  force  to  that  under  the  command 
of  Admiral  Porter;  and  claims  that  by  the  act  of  congress  of  June 
80,  1864,  cited  above,  the  officers  and  men  of  the  squadron  were  en- 
titled to  a  bounty  of  $200  a  head  for  each  man  on  the  enemy's  ves- 
sels at  the  commencement  of  the  engagement.  It  therefore  prays 
that  such  bounty  may  be  allowed  to  them;  and  that,  in  estimating 
the  numerical  strength  of  the  enemy,  the  court  will  take  into  consid- 
eration and  adjudge  that  all  persons  engaged  on  land,  as  well  as 
those  on  the  water,  in  resisting  the  United  States  naval  forces  in  that 
engagement,  may  be  held  to  have  been  on  board  of  the  enemy's  ves- 
sels, and  treated  as  adjuncts  to  them;  and,  furthermore,  as  it  will 
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be  di£5cTilt,  and  in  some  instances  impossible,  by  reason  of  the  lapse 
of  time  and  from  other  causes,  to  show  the  number  of  men  that  were 
on  and  about  the  enemy's  vessels  when  the  engagement  commenced, 
the  libel  prays  that  such  forces  may  be  estimated  according  to  the 
complement  of  men  allowed  to  vessels  of  the  same  capacity  in  the 
navy  of  the  United  States.  § 

*  Upon  this  libel  process  was  ordered  to  be  issued  to  the  secretary? 
of  the  navy,  notifying  him  of  the  commencement  of  the  suit;  and  sub- 
sequently testimony  in  the  case  was  taken,  and  such  proceedings  were 
had  as  resulted  in  a  decree  in  favor  of  the  libelants,  by  the  supreme 
court  of  the  District  of  Columbia,  sitting  in  admiralty,  and  held  by  a 
single  justice.  The  case  being  subsequently  carried  before  the  full 
court,  the  decree  was  reversed  and  the  libel  dismissed.  From  the 
decree  of  dismissal  the  case  is  brought  by  appeal  to  this  court. 

J.  F.  Manning,  for  appellants. 

Sal.  Oen.  PkiUips,  for  appellee. 

Field,  J.  Two  objections  are  made  to  the  recovery  of  the  bounty 
claimed  by  the  libelants :  one,  that  the  destruction  of  the  confederate 
vessels  was  effected  by  the  joint  action  of  the  army  and  navy;  the 
other  that  it  took  place  on  the  inland  waters  of  the  United  States. 
For  the  determination  of  the  first  of  these  objections  it  will  be  neces- 
sary to  consider  the  movements  of  the  fleet  under  command  of  Ad- 
miral Porter,  immediately  preceding  the  capture  of  Richmond.  The 
record  enables  us  to  do  this,  although  officers  present  on  the  vessels 
differ  in  their  recollection  of  dates. 

On  the  morning  of  April  2, 1865,  Gen.  Lee,  commanding  the  enemy's 
forces  around  Richmond,  informed  the  confederate  authorities  that  he 
should  immediately  withdraw  his  lines  and  evacuate  the  city.  The 
withdrawal  and  evacuation  took  place  on  the  evening  of  that  day. 
Information  of  his  purpose  was  undoubtedly  communicated  to  Admiral 
Porter  soon  after  it  was  generally  known  in  Richmond,  which  was 
before  noon.  At  that  time  there  were  in  James  river,  for  some  miles 
below  Richmond,  obstructions  which  the  confederates  had  placed  to 
prevent  the  ascent  of  the  Union  fleet.  Vessels  filled  with  stone  had 
been  sunk  and  numerous  torpedoes  planted  in  the  stream.  Batteries 
had  also  been  erected  along  the  river.  Some  of  the  obstructions  were 
just  above  the  lower  end  of  what  was  known  as  Dutch  Gap  canal,  aboutg 
16  miles  by  the  river  frouB^Richmond,  which  were  originally  placed? 
there  by  the  confederates,  and  afterwards  maintained  by  the  forces 
of  the  United  States.  Two  miles  above  them  was  Hewlett's  confed- 
erate battery.    Eight  miles  above  the  Dutch  Gap  canal  was  Ghaffin's 
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blaff,  and  one  mile  above  that  on  the  opposite  side  of  the  river  was 
Dmry's  bluff,  seven  miles  below  Richmond.  Qen.  Lee's  lines  ex- 
tended across  the  river  between  the  two  blnffs,  and  below  them.  Above 
the  obstmctions  near  Dutch  Gap  canal  several  confederate  ves- 
sels of  war  were  stationed.  When  Gen.  Lee  was  compelled  to  aban- 
don his  lines,  orders  were  given  that  the  batteries  on  James  river 
should  be  withdrawn  and  the  confederate  vessels  destroyed. 

As  soon  as  Admiral  Porter,  on  the  second  of  April,  was  informed, 
or  had  reason  to  believe  that  Gen.  Lee  intended  to  retreat  from 
Richmond,  he  gave  orders  for  the  removal  of  the  obstructions  in  the 
river,  and  for  his  vessels  to  open  fire  on  the  confederate  batteries 
within  range  and  to  push  on  through  the  obstructions  as  fast  as  they 
were  carried  away,  first  sending  boats  ahead  to  remove  the  torpedoes. 
These  orders  were  carried  out  with  great  gallantry  and  spirit;  a 
heavy  fire  was  opened  on  the  batteries,  and  during  the  following 
night  a  channel  was  cut  through  the  obstructions.  Soon  after  the 
fleet  opened  fire,  the  enemy,  to  prevent  the  capture  of  his  vessels, 
commenced  destroying  them,  setting  fire  to  some  of  them  and  blow- 
ing up  others.  On  the  next  day,  the  3d,  the  fleet  passed  through  the 
obstructions  and  moved  up  to  Drury*s  bluff,  capturing  one  of  the 
enemy's  vessels  which  had  not  been  destroyed — the  iron-clad  ram 
Texas.  Another  of  the  enemy's  vessels — ^the  Beaufort — was  subse- 
quently captured  further  up  the  river.  At  Drury's  bluff  the  vessels 
were  detained  by  the  obstructions  until  the  4th.  On  that  day  the 
admiral,  accompanied  by  President  Lincoln,  proceeded  up  to  Rich- 
mond. Although  in  the  movements  of  the  admiral's  fleet  in  its  ascent 
of  James  river  and  in  its  attack  on  the  batteries  he  was  not  assisted  by 
the  actual  presence  of  any  portion  of  the  army  of  the  United  States,  so 
that  the  capture  of  the  two  vessels — ^the  Texas  and  the  Beaufort— 
and  the  destruction  of  the  other  vessels  may,  in  that  sense,  be  said 
;;to  have  been  effected  by  his  fleet  alone,  yet  without  the  aid  of  the 
«  army  the^result  mentioned  would  not  probably  have  been  accom- 
plished. Certainly,  its  movements  contributed  most  essentially  to 
the  success  of  the  fleet.  For  several  months  it  had  been  lying  near 
Richmond  under  the  command  of  Gen.  Grant,  with  the  avowed 
purpose  of  capturing  that  city  and  of  destroying  the  confederate 
forces.  The  result  of  the  battle  of  Five  Forks,  on  the  first  of  April, 
satisfied  the  confederate  commander  that  he  could  not  hold  his  lines 
and  protect  Richmond.  The  withdrawal  of  his  troops  and  the  evac- 
uation of  Richmond  followed.  Had  they  not  been  thus  forced  to  retire 
and  his  lines  had  continued  to  cross  James  river  between  Ghafln'« 
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bluff  and  Drnry^s  bluff » it  would  have  been  ahnosi  if  not  quite  impos- 
aible  for  the  fleet  of  Admiral  Porter  to  ascend  the  river.  The  fire  of 
the  shore  batteries,  with  the  assistanoe  of  the  confederate  troops 
near  by,  woald  have  checked  any  advance,  supported  as  they  would 
have  been  by  the  confederate  vessels  and  the  torpedoes  in  the  stream. 
It  is  plain,  therefore,  that  whatever  was  accomplished  by  the  fleet  of 
the  admiral  in  James  river  on  the  second  and  third  days  of  April, 
1865,  must  be  considered  as  the  result  of  the  co-operative  action  of 
both  the  army  and  the  navy.  It  matters  not  that  the  movements  of 
the  army  were  miles  distant  from  the  operations  of  the  fleet;  they 
relieved  that  fleet  from  resistance  which  might  and  probably  would 
have  defeated  any  attempt  to  ascend  the  river  above  the  shore  bat- 
teries, and  destroy  the  armed  vessels  of  the  enemy. 

Prize  money,  or  bounty  in  lieu  of  it,  is  not  allowed  by  the  laws  of 
congress  where  vessels  of  the  enemy  are  captured  or  destroyed  by  the 
navy  with  the  co-operation  of  the  army.  To  win  either  the  navy 
must  achieve  its  success  without  the  direct  aid  of  the  army,  by  mari- 
time force  only.  No  pecuniary  reward  is  conferred  for  anything 
taken  or  destroyed  by  the  navy  when  it  acts  in  conjunction  with  the 
army  in  the  capture  of  a  fortified  position  of  the  enemy,  though  the 
meritorious  service  and  gallant  conduct  of  its  officers  and  men  may 
justly  entitle  them  to  honorable  mention  in  the  history  of  the  coun- 
try.    The  Siren,  18  Wall.  389. 

The  second  objection  to  a  recovery,  that  the  destruction  of  the  con- 
federate vessels  was  effected  upon  inland  waters  of  the  United  States,*) 
is  equally  clear  if  the  term  "property,"  used  in^the  seventh  section  of^ 
the  act  of  1864,  can  be  construed — as  counsel  seem  to  take  for 
granted — ^to  embrace  public  vessels  of  the  enemy.  That  act  pro- 
vides, among  other  things,  for  the  collection  of  captured  and  aban- 
doned property,  and  is  in  addition  to  the  act  on  that  subject  of 
March  12, 1868.  18  St.  at  Large,  877;  12  St.  at  Large,  320.  The 
seventh  section  declares — 

*'  That  no  property  seized  or  taken  upon  any  of  the  inland  waters  of  the 
United  States  by  the  naval  forces  thereof,  shall  be  regarded  as  maritime  prize; 
but  all  property  so  seized  or  taken  shall  be  promptly  delivered  to  the  proper 
officers  of  the  courts,  or  as  provided  in  this  act  and  in  the  said  act  approved 
March  12, 1863.*' 

The  term  "inland,"  as  here  used,  was  evidently  intended  to  apply 
to  all  waters  of  the  United  States  upon  which  a  naval  force  could  go, 
other  than  bays  and  harbors  on  the  sea-coast.    Li  most  instances 
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property  of  the  enemy  on  them  conld  be  taken,  if  at  all,  by  an  armed 
force  without  the  aid  of  vessels  of  war.  These  were  seldom  required 
on  such  waters,  except  when  batteries  or  fortified  places  near  them 
were  to  be  attacked  in  conjunction  with  the  army.  As  observed  by 
the  court  in  the  case  of  The  Cotton  Plant,  congress  probably  antici- 
pated, in  view  of  the  state  of  the  war  when  the  act  was  passed,  that 
most  of  the  captures  on  the  rivers  would  be  made  by  the  army.  10 
Wall.  577.  James  river  is  an  inland  water  in  any  sense  which  can 
be  given  to  the  term  ''inland."  It  lies  within  the  body  of  counties 
in  Virginia.  For  miles  below  Richmond  and  below  the  obstructions 
mentioned  a  person  can  see  from  one  of  its  banks  what  is  done  on 
the  other.  Eivers  across  which  one  can  thus  see  are  inland  waters. 
It  matters  not  that  the  tide  may  ebb  and  flow  for  miles  above  their 
mouths;  that  fact  does  not  make  them  any  part  of  the  sea  or  bay 
into  which  they  may  flow,  though  they  may  be  arms  of  both.  U*  S. 
T.  Grtuh,  5  Mason,  390. 
Decree  affirmed. 


<10e  U.  &  671) 

Hatwabd  v.  Ahdbxwb  and  others. 

(January  IS,  1888.) 

Patbrtb  fob  Ihvsrtiohs— Suit  bt  Jdrntmam. 

The  tnignee  of  a  chose  in  action  cannot  proceed  by  biU  in  equity  to  enforce  for  his 
own  use  the  legal  right  of  his  assignor,  merely  on  the  ground  he  cannot  sue  at 
law  in  his  own  name. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  Illinois. 

OUbert  M.  Spier,  Jr.,  Ephraim  Banning,  and  Tho9.  A.  Banning,  for 
appellant. 

E.  A.  West  and  L.  L.  Bond,  for  appellees. 

Matthews,  J.  This  appeal  brings  into  review  the  decree  of  the 
circuit  court  sustaining  a  general  demurrer  to  the  amended  bill  of 
the  complainant,  and  dismissing  the  bill  for  want  of  equity.  The 
{sease  made  by  the  amended  bill  and  exhibits  is  this: 

*  Aaron  H.  Allen  was  the  owner  of  reissued  patent  No.  1,126,  granted  to  him 
upon  the  surrender  of  original  patent  No.  12,017,  dated  December  5, 1854,  for 
a  new  and  useful  improvement  in  seats  for  public  buildings,  which  was  ex- 
tended for  seven  years  from  December  5, 1868,  and  which  consequently  ex- 
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pired  by  limitation  December  4, 1875.  The  complainaBt  claimed  to  be  the  sole 
and  exclusive  owner  in  equity  of  all  claims  for  damages  arising  out  of  or  oo* 
casioned  by  infringements  of  said  reissued  letter  patents,  committed  aftai 
September  18, 1869,  and  of  all  claims  for  gains  and  profits,  derived  by  others 
by  reason  of  such  infringements,  by  virtue  of  certain  written  instruments, 
set  out  as  exhibits  to  the  bill. 

The  first  of  these  is  an  instrument,  dated  September  18, 1869,  by  which  Al- 
len grants  to  J.  W.  Schermerhorn  &  Co.  ''the  sole  right  and  privilege  of  man- 
ufacturing and  selling  school  furniture,  made  according  to"  the  reissued 
patent,  **  for  a  tilting  seat  on  the  lever  principle,"  subject  to  the  terms  and  condi- 
tions of  an  indenture  between  the  parties,  which,  however,  is  not  set  out.  On 
April  22, 1881,  John  H.  Piatt,  as  assignee  of  James  W.  Schermerhorn,  George 
M.  Kendall,  and  George  Hunger,  bankrupts,  transfers  to  the  complainant  all 
the  interest  of  the  bankrupts  in  the  Allen  patent,  and  all  causes  of  action  aris- 
ing to  him,  as  assignee  of  the  bankrupts,  by  reason  of  his  interest  in  the  said 
patent,  and  especially  his  claim  in  a  certain  suit  then  pending,  brought  by  Al- 
len in  the  circuit  court  of  the  United  States  for  the  southern  district  of  New 
York  against  the  city  of  New  York.  The  second  and  only  other  instrument 
of  title  exhibited  is  an  assignment  from  Allen,  the  patentee,  to  the  complain- 
ant, dated  March  8, 1880,  whereby  Allen  transfers  to  him  and  to  his  assigns 
all  his  right  and  interest  in  the  suit,  mentioned  in  the  assignment  from  Piatt, 
against  the  city  of  New  York,  **  together  with  all  claims  for  damages  arising 
since  the  eighteenth  day  of  September,  1869,  against  any  persons,  firms,  or 
corporations,  by  reason  of  infringementaof  letters  patent  of  the  United  States 
for  a  tilting  seat  supported  on  the  lever  principle,"  being  the  reissued  patent 
specified  in  the  bill.  And  the  complainant  is  thereby  further  constituted  the 
S  attorney  in  fact  of  Allen,  irrevocably,  in  his  name  to  demand  and  recover  all 
•  such^damages,  for  his  own  use,  paying  all  expenses,  but  accounting  for  80  per 
cent  of  all  sums  recovered  to  Allen,  until  the  latter  shall  have  received 
•6,600,  and  no  longer. 

It  is  alleged  in  the  amended  bill  that  in  the  suit  against  the  city 
of  New  York  a  decision  was  reached  sustaining  the  validity  of  the 
patent,  but  no  final  decree  therein  has  been  entered;  and  that,  owing 
to  the  delays  incident  to  that  litigation,  while  waiting  for  a  decision 
upon  the  validity  of  the  patent,  neither  Allen  nor  complainant  have 
been  in  a  situation  to  prosecute  other  infringers  or  sooner  to  file  this 
bill.  It  is  also  alleged  in  the  amended  bill  that  the  defendants  have 
infringed  the  said  letters  patent  since  September  18,  1869,  and  until 
the  expiration  thereof,  and  in  violation  thereof  "have  manufactured, 
sold,  and  used  the  said  invention  for  improvements  in  seats  for  pub- 
lic buildings,  patented  as  aforesaid,  whereby  great  injury  resulted  to 
your  orator,  and  great  gains  and  profits  accrued  to  the  said  defend- 
ants,*' for  which,  accordingly,  an  account  is  prayed,  and  a  decree  fox 
the  amount  thereof  and  for  damages. 
v.l— 86 
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The  original  bill  was  filed  December  1,  1881,  Allen  being  a  co- 
complainanty  and  the  amended  bill  on  May  25, 1882,  the  original  bill 
having  been  dismissed  as  to  Allen. 

It  is  manifest  that  the  right  claimed  by  the  complainant  receives 
no  support  from  any  title  derived  from  Allen  through  J.  W.  Scher- 
merhom  &  Co.,  for  the  right  of  the  latter  under  the  instrument  of 
September  18,  1869,  was  that  of  mere  licensees.  They  could  main- 
tain no  action  for  damages  or  profits  against  infringers,  for  they  had 
no  interest  in  the  patent,  nor  was  there  any  assignment  to  them  of 
any  right  of  action  accrued  or  to  accrue  to  Allen.  In  addition  to 
this,  the  license  itself  only  extended  to  the  manufacture  and  sale  of 
school  furniture,  and  there  is  no  allegation  in  the  amended  bill  that 
the  defendants  had  infringed  the  patent  in  that  respect.  That  branch, 
therefore,  of  the  complainant's  bill  is  removed  from  the  case,  and  he 
18  relieved  from  the  embarrassment  which,  it  is  alleged  in  argument, 
is  occasioned  by  the  uncertainty  produced  by  alternative  and  incon- 
sistent titles,  and  which  is  made  one  of  the  grounds  for  claiming  the 
S  right  to  resort  to  equity.  The  case,  then,  is  left  to  stand  upon  the 
*  right  derived  under*the  contract  between  Allen  and  the  complainant 
of  March  8,  1880,  and  the  single  question  remains  whether  the  as- 
signee of  a  chose  in  action  may  proceed  by  bill  in  equity  to  enforce 
for  his  own  use  the  legal  right  of  his  assignor,  merely  because  he 
cannot  sue  at  law  in  his  own  name. 

It  is  admitted  that  according  to  the  rule  declared  and  established 
in  Root  V.  Railroad  Co.  105  U.  8.  189,  the  patentee  could  not,  in  his 
own  name  and  right,  maintain  the  present  suit,  and  the  original  bill, 
in  which  he  was  a  co-complainant  with  the  appellant,  was  accord- 
ingly dismissed  as  to  him.  To  permit  the  latter  to  proceed  in  equity, 
upon  the  mere  ground  of  the  assignment  to  him,  would  be  substan- 
tially to  abrogate  that  rule.  The  principle  was  stated  to  be  that  the 
relief  granted  to  a  patentee  in  equity,  by  the  recovery  of  profits  and 
damages  against  an  infringer,  was  ''incidental  to  some  other  equity, 
the  right  to  enforce  which  secures  to  the  patentee  his  standing  in 
court;"  that  "the  most  general  ground  for  equitable  interposition  is 
to  insure  to  the  patentee  the  enjoyment  of  his  specific  right  by  in- 
junction against  a  continuance  of  the  infringement;  but  that  grounds 
of  equitable  relief  may  arise  other  than  by  way  of  injunction;"  and 
among  these,  by  way  of  illustration,  was  mentioned  that  ''where  the 
title  of  the  complainant  is  equitable  merely;"  but  it  is  the  obvi- 
ous meaning  of  the  passage  to  limit  the  exception  to  cases  where 
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the  purpose  and  neoesaity  of  the  resort  to  a  court  of  chancery  are  to 
enforce  the  peculiar  equity  personal  to  the  complainant,  and  not  merely 
the  legal  right  of  which  he  is  the  beneficial  owner.  If  the  assignee  of 
the  chose  in  action  is  unable  to  assert  in  a  court  of  law  the  legal  right 
of  the  assignor,  which  in  equity  is  vested  in  him,  then  the  jurisdic- 
tion of  a  court  of  chancery  may  be  invoked,  because  it  is  the  proper 
forum  for  the  enforcement  of  equitable  interests,  and  because  there  is 
no  adequate  remedy  at  law;  but  when,  on  the  other  hand,  the  equi- 
table title  is  not  involved  in  the  litigation,  and  the  remedy  is  sought 
merely  for  the  purpose  of  enforcing  the  legal  right  of  his  assignor, 
there  is  no  ground  for  an  appeal  to  equity,  because,  by  an  action  at 
law  in  the  name  of  the  assignor,  the  disputed  right  may  be  perfectly 
vindicated  and  the  wrong  done  by  the  denial  of  it  fully  redressed. 
To  hold  otherwise  would  be  to  enlarge  the  jurisdiction  of  courts  ofS 
equity  to  an  extent,  the  limits  of  which  oould*not  be  recognized,  and* 
that,  in  cases  where  the  only  matters  in  controversy  would  be  purely 
legal  rights. 

In  opposition  to  this  view,  a  passage  from  Story,  Eq.  Jur.  §  1057a, 
is  cited  and  relied  on  in  argument,  in  which  that  learned  author, 
after  stating  that  it  had  been  ''recently  held  that  the  assignee  of  a 
debt,  not  in  itself  negotiable,  is  not  entitled  to  sue  the  debtor  for  it 
in  equity,  unless  some  circumstances  intervened  which  show  that  his 
remedy  at  law  is,  or  may  be,  obstructed  by  the  assignor,*'  adds  that 
''this  doctrine  is  apparently  new,  at  least  in  the  broad  extent  in 
which  it  is  laid  down,  and  does  not  seem  to  have  been  generally 
adopted  in  America.  On  the  contrary,  the  more  general  principle 
established  in  this  country  seems  to  be  that  wherever  an  assignee 
has  an  equitable  right  or  interest  in  a  debt  or  other  property,  (as  the 
assignee  of  a  debt  certainly  has,)  then  a  court  of  equity  is  the  proper 
forum  to  enforce  it;  and  he  is  not  to  be  driven  to  any  circuity  by  in- 
stituting a  suit  at  law  in  the  name  of  the  person  who  is  possessed  of 
the  legal  title."  In  the  next  paragraph,  however,  it  is  admitted  that 
"if  the  assignment  be  of  a  contract  involving  the  consideration  and 
ascertainment  of  unliquidated  damages,  as  in  case  of  the  assignment 
of  a  policy  of  insurance,  then,  unless  some  obstruction  exists  to  the 
remedy  at  law,  it  would  seem  that  a  court  of  equity  ought  not,  or 
might  not,  interfere  to  grant  relief;  for  the  facts  and  the  damages 
are  properly  matters  for  a  jury  to  ascertain  and  decide.  But  the 
same  objection  would  not  lie  to  an  assignment  of  a  bond  or  other 
security  for  a  fixed  sum." 
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The  doctrine  referred  to  in  this  passage  as  ''apparently  new/  is 
that  stated  by  Vice-chancellor  Shadwell  in  Hammond  v.  Messenger, 
9  Sim.  327-332,  where  he  said : 

*'If  this  case  were  stripped  of  all  special  circumstances,  it  would  be  simply 
a  bill  filed  by  a  plaintiff  who  had  obtained  from  certain  persons,  to  whom  a 
debt  was  due,  a  right  to  sue  in  their  name  for  the  debt.  It  is  quite  new  to 
me,  in  such  a  simple  case  as  that,  this  court  allows,  in  the  first  instance,  a 
bill  to  be  filed  against  the  debtor  by  the  person  who  has  become  the  assignee 
of  the  debt.  I  admit  that  if  special  circumstances  are  stated,  and  it  is  repre- 
bsented  that,  notwithstanding  the  right  which  the  party  has  obtained  to  sue  in 
•  the  name  of  the  creditor,  the  creditor* will  interfere  and  prevent  the  exercise 
of  that  right,  this  court  will  interpose  for  the  purpose  of  preventing  that  spe- 
cies of  wrong  being  done;  and  if  the  creditor  will  not  allow  the  matter  to 
be  tried  at  law  in  his  name,  this  court  has  a  jurisdiction  in  the  first  instance 
to  compel  the  debtor  to  pay  the  debt  to  the  plaintiff,  especially  in  a  case  where 
the  act  done  by  the  creditor  is  done  in  collusion  with  the  debtor.  If  bills  of 
this  kind  were  allowable,  it  is  obvious  they  would  be  pretty  frequent; 
but  I  never  remember  any  instance  of  such  a  bill  as  this  being  filed,  unaccom- 
panied by  special  circumstances." 

And,  accordingly,  the  supreme  jndicia^  court  of  Massachusetts,  in 
Walker  t.  Brooks,  125  Mass.  241,  held  that  "a  court  of  equity  will 
not  entertain  a  bill  by  the  assignee  of  a  strictly  legal  right,  merely 
upon  the  ground  that  he  cannot  bring  an  action  at  law  in  his  own 
name,  nor  unless  it  appears  that  the  assignor  prohibits  and  prevents 
such  an  action  from  being  brought  in  his  name,  or  that  an  action  so 
brought  would  not  afford  the  assignee  an  adequate  remedy. **  And 
Chief  Justice  Gbat,  delivering  its  opinion  in  that  case,  referring  to 
the  passage  from  Story  to  the  contrary,  said :  ''But  the  adjudged 
cases,  including  those  cited  by  the  learned  commentator,  upon  being 
examined,  fail  to  support  his  position,  and  show  that  the  doctrine  of 
Hammond  v.  Messenger  is  amply  sustained  by  earlier  authorities  in 
England  and  in  this  country."  This  conclusion  he  then  verifies  by 
a  review  of  the  cases  from  the  time  of  Lord  Chancellor  King,  whose 
decision  in  Dhegehoft  t.  London  Assurance  Co.  was  affirmed  in  the 
house  of  lords,— Mosely,  83;  4  Brown,  Pari.  Cas.  (2d  Ed.)  436 ;— fol- 
lowed by  Lord  Habdwicke,  in  Motteattx  v.  London  Assurance  Co.  1 
Atkyns,  645,  547,  and  Lord  Looohbobough,  in  Caton  v.  Burke,  1 
Brown,  Ch.  434,  to  Vice-Chancellor  Knight  Bbuge,  in  Rose  v.  Clarke, 
1  Younge  &  C.  Ch.  534,  648;  and  in  this  country  from  Carter  v. 
United  Ins.  Co.  1  Johns.  Ch.  463,  by  Chancellor  Kent;  and  Ontario 
Bank  v.  Mumford,  2  Barb.  Ch.  696,  615,  by  Chancellor  Walwobth  ; 
including  several  others  in  various  states.     He  then  points  out  thai 
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in  Riddle  v.  MandevUU,  5  Granch,  322,  the  prmoipal  case  cited  by 
Mr.  Justice  Stort  in  sapport  of  his  statement,  a  bill  in  equity  by  an 
indorsee  of  a  promissory  note  against  a  remote  indorser  was  sns-S 
tained  by  this* court,  apon  the  ground  that  in  Virginia,  the  law  of* 
which  governed  the  case,  no  remedy  at  law  could  be  had  against 
him,  except  by  the  circuitous  course  of  successive  actions  by  each  in- 
dorsee against  his  immediate  indorser,  and  that,  in  that  particular 
case,  the  intermediate  party  was  insolvent;  and  that  Chief  Justice 
Mabshall,  who  delivered  the  opinion  in  that  case,  did  not  consider 
it  as  establishing  the  general  proposition  for  which  it  was  cited,  was 
manifest  from  his  opinion  in  the  later  case  of  Lenox  v.  Roberts,  8 
Wheat.  873,  in  which  the  assignee  of  all  the  property  of  a  banking 
corporation  was  allowed  to  maintain  a  bill  in  equity  in  his  own  name 
upon  a  promissory  note  which  had  not  been  formally  indorsed  to  him, 
for  the  reason  that,  *'as  the  act  of  incorporation  had  expired,  no  ac- 
tion could  be  maintained  at  law  by  the  bank  itself." 

The  same  doctrine  had  received  a  pointed  application  by  this  court 
in  the  case  of  Thompson  v.  Railroad  Cos.  6  Wall.  134.  That  case 
was  commenced  in  the  state  court  in  Ohio,  by  the  parties  in  interest, 
in  their  own  name,  although  only  beneficially  entitled,  in  accordance 
with  the  Code  of  the  state.  It  was  removed  into  the  circuit  court, 
where  the  plaintiffs  filed  a  bill  in  equity,  because  their  title  was 
equitable  merely.  A  decree  in  their  favor,  on  appeal,  was  reversed 
by  this  court;  Mr.  Justice  Davis  remarking,  in  the  opinion,  that 
''this  case  does  not  present  a  single  element  for  equitable  jurisdiction 
and  relief,"  and  added: 

*'  The  absence  of  a  plain  and  adequate  remedy  at  law  is  the  only  test  of 
equity  jurisdiction,  and  it  is  manifest  that  a  resort  to  a  court  of  chancery  was 
not  necessary  in  order  to  enable  the  railroad  companies  to  collect  their  debt." 

That  decision  has  been  cited  with  approval  in  the  subsequent  cases 
of  Walker  v.  DreviUe,  12  Wall.  442;  Van  Norden  v.  Morton,  99  U.  S. 
380;  and  Hunt  v.  HoUingsworth,  100  U.  S.  103. 

In  the  present  case,  the  complainant  had  a  plain  and  adequate 
remedy  at  law  by  an  action  in  the  name  of  Allen,  whose  willingness 
to  permit  his  name  to  be  so  used,  in  accordance  with  his  agreement 
to  that  effect,  is  manifest  from  the  fact  that  in  the  original  bill  heg 
was  named  as  one  of  the*  complainants.  There  was,  therefore,  no* 
error  committed  by  the  circuit  court  in  dismissing  the  amended  bill 
for  want  of  jurisdiction  in  equity.  The  decree  is  accordingly  af* 
firmed. 
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AiiBBiOHT  and  oihers  v.  Tbab. 

(Janiutrj  22, 1888.) 
JmtnDTcnoH— Cahm  Abiaiho  uhdbb  Patent  Lawb— Ligehseb  ov  Patertbb. 

Where  tLe  only  complaint  made  In  the  bill  is  that  appellants  were  fraudulentlj  ex- 
cluding the  appellee  from  an  inspection  of  their  books  of  account,  and  refusing 
to  pay  him  the  sums  due  for  royalties  under  his  contract,  and  there  Is  no  issue 
touching  the  construction  or  yalidity  of  the  patents  granted  to  the  appellee,  ox 
their  infringement,  hdd,  that  the  case  is  not  one  arising  under  the  patent 
laws  of  the  United  BUtes. 

The  fact  that  appellants  had  licenses  to  use  other  patents  under  which  they  were 
manufacturing  goods,  does  not  giye  the  right  to  litigate  their  cause  in  the 
United  States  courts,  because  certain  goods,  which  they  asserted  were  made 
under  the  other  patents,  the  appellee  asserted  were  really  made  under  his. 

Appeal  from  the  Oircoit  Court  of  the  United  States  for  the  Dis- 
trict of  New  Jersey. 

This  was  a  suit  in  equity  originally  brought  in  the  court  of  chan- 
cery of  the  state  of  New  Jersey  by  Andrew  Teas,  the  appellee,  against 
the  appellants,  Andrew  Albright,  Edwin  B.  Cahoone,  and  Samuel  E. 
Tompkins.  The  bill  alleged  that  Teas  was  the  inventor  and  patentee 
of  certain  improvements  in  coach-pads,  harness-saddles,  and  saddle- 
trees, covered  by  three  certain  letters  patent  issued  to  him ;  that  on 
February  1,  1876,  he  made  an  agreement  in  writing  of  that  date 
with  Albright  and  Cahoone,  which  was  in  substance  as  follows :  Teas 
agreed  on  his  part  to  make  assignments  of  said  letters  patent  to 
Albright  and  Cahoone,  and  also  of  certain  other  letters  patent  for 
which  he  had  made  application  to  the  patent-office,  and  also  of  any 
other  patents  which  he  might  obtain  for  improvements  in  gig-saddles 
and  coach-pads  for  harness;  in  consideration  whereof  Albright  and 
Cahoone  agreed  that  they  would  *'use  their  best  endeavors  to  have 
the  aforesaid  inventions  worked,  goods  manufactured  and  sold  to  the 
best  advantage  of  themselves  and  said  Teas,**  and  to  pay  Teas  cer- 
tain specified  royalties  for  the  use  of  the  patented  improvements,  and 
pay  ''all  just  and  necessary  expenses  for  the  purpose  of  procuring 
and  sustaining  all  of  said  letters  patent  against  infringers,"  provided 
it  be  for  the  mutual  interests  of  and  financial  benefits  to  all  the  parties 
to  the  agreement. 

The  bill  further  alleged  that  Teas  did  assign  the  patents  as  stipu- 
lated in  the  agreement  and  that  the  agreement  was  in  full  force; 
that  a  large  amount  of  goods,  in  which  the  improvements  covered  by 
the  patents  of  the  complainant  were  used,  had  been  manufactured 
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by  Albright  and  Caboone  under  the  name  of  the  Cahoone  Manufact- 
uring Company,  and  by  Tompkins,  Albright,  and  Cahoone,  under  the^ 
firm  name  of  Samuel  E.  Tompkins,  Cahoone  &  Co.;*that  the  de-*" 
fendants  had  failed  to  render  proper  statements  of  the  quantity  of 
goods  manufactured  by  them;  that  complainant  believed  there  was 
a  large  amount  due  him  under  said  contract  for  royalties;  and  that 
he  had  tried  without  success  to  obtain  an  inspection  of  the  account 
books  of  defendants  to  ascertain  what  was  so  due  him. 

The  bill  prayed  for  discovery,  for  an  account  of  the  sums  due  the 
complainant  for  royalties  under  said  contract,  and  for  a  decree 
against  Albright  and  Cahoone  for  the  amount  found  to  be  due  from 
them  to  him  on  said  account  and  for  general  relief. 

Albright  and  Cahoone  filed  a  joint  and  several  answer  and  Tomp- 
kins a  several  answer  to  the  bill. 

Albright  and  Cahoone  in  their  answer  neither  admitted  nor  denied 
that  Teas  was  the  original  inventor  of  the  patents  assigned  to  them, 
but  they  denied  that  he  had  not  free  access  to  their  books  of  account. 
They  averred  that  they  had  rendered  full  accoants  and  made  all  pay- 
ments due  to  Teas  under  the  agreement  set  forth  in  the  bill;  that  if 
any  disputes  existed  between  Teas  and  defendants,  they  arose  from 
a  wrong  construction  put  in  the  agreement  by  Teas,  and  from  un« 
founded  claims  by  him  as  to  his  rights  under  it;  that  at  the  time  of 
the  agreement  they  were  in  litigation  with  Tompkins  in  respect  to 
certain  patents  held  by  him  for  improvements  in  saddle-trees;  that 
the  litigation  and  rivalry  impaired  the  business  of  all  three,  and  that 
in  October,  1877,  they  settled  their  differences  with  Tompkins  and 
united  their  business  with  his,  and  it  had  since  been  carried  on  by 
the  firm  of  Tompkins,  Cahoone  &  Co.,  which  had  been  entitled  to  use 
all  the  patents  of  both  parties,  and  that  the  new  firm  had  manufact- 
ured many  goods  without  employing  any  of  the  improvements  de- 
scribed in  the  patents  of  Teas,  and  had  manufactured  many  to  which 
they  had  applied  the  improvements  covered  by  the  Teas  patents,  in 
connection  with  those  covered  by  patents  of  Tompkins  and  others; 
that  Tompkins  had  always  disputed  the  value  and  validity  of  the  Teas 
patents,  but  that  they — Albright  and  Cahoone — had  always  been 
anxious  to  fulfill  their  agreement  with  Teas,  and  had  paid  royalties 
on  all  goods  to  the  manufacture  of  which  it  could,  by  any  reasonable 
construction,  be  claimed  that  the  improvements  covered  by  the  Teas 
patents  had  been  applied,  and  that  if  Teas  claimed  more,  it  was  be-S 
cause  he  insisted  that  goods  made^under  the  patents  of  Tompkins* 
were  infringements  on  his  patents. 
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Tompkins  made  substantially  the  same  denials  and  averments  in 
his  answer.  He  also  averred  that  he  was  not  a  party  to  the  agree- 
ment with  Teas,  and  denied  all  obligations  under  it.  He  alleged  that, 
though  he  had  always  disputed  the  validity  of  the  Teas  patents,  he  had 
desired  to  enable  his  partners,  Albright  and  Cahoone,  fairly  to  fulfill 
their  agreement  with  Teas,  and  that  it  had  been  fulfilled,  and  al' 
moneys  had  been  paid  him  to  which  he  was  entitled  for  goods  made 
under  his  patents. 

Beplications  were  filed  to  these  answers,  and  the  parties  proceeded  to 
take  testimony.  While  the  taking  of  the  testimony  was  going  on,  some 
correspondence  took  place  between  the  counsel  of  the  parties,  in  which 
counsel  for  defendants  specified  a  large  number  of  articles  which  they 
admitted  that  the  defendants  were  manufacturing  under  the  Teas 
patents,  and  gave  a  list  of  19  other  articles  manufactured  by 
the  defendants,  which  they  contended  were  not  made  under  the  Teas 
patents,  and  did  not,  therefore,  fall  within  the  agreement  between  Teas 
and  Albright  and  Gahoone.  Thereupon  the  defendants  filed  a  peti- 
tion for  the  removal  of  the  cause  to  the  circuit  court  of  the  United 
States,  in  which  they  alleged  that  all  the  parties  to  the  suit  were  citi- 
zens of  the  state  of  New  Jersey,  but  that  the  suit  was  one  arising  un- 
der the  patent  laws  of  the  United  States,  and  exclusively  within  the 
cognizance  of  the  courts  of  the  United  States,  and  removable  under 
the  act  of  March  8, 1875,  (18  St.  470.)  Upon  this  petition  the  cause 
was  removed  to  the  circuit  court  of  the  United  States  for  the  district  of 
New  Jersey.  By  consent  of  parties  an  interlocutory  order  was  made 
in  the  circuit  court  referring  the  cause  to  a  master  to  report  the 
amount  due  the  complainant,  if  anything,  for  royalty  upon  the  arti- 
cles, enumerating  them,  in  the  manufacture  of  which  the  patented 
improvements  of  the  complainant  were  used. 

Upon  final  hearing,  the  testimony  having  been  closed,  the  counsel 
for  the  complainant  moved  the  circuit  court  to  remand  the  cause  to  the 
state  court  of  chancery,  and  the  court  declaring  its  opinion  to  be  that 
the  suit  was  not  one  arising  under  any  of  the  laws  of  the  United  States, 
•but  was  one  over  which  the  United  States  courts  had  no  jurisdiction,  and 
f  that  it  was  a  suit  for  an  accounting  and  •relief  for  the  settlement  of 
controversies  under  a  contract  of  which  the  state  courts  had  full  cogni- 
zance, ordered  the  cause  to  be  remanded  to  the  state  court.  To  obtain 
a  review  of  this  order  the  present  appeal  was  taken  by  Tompkins,  Al- 
bright, and  Cahoone,  defendants  in  the  circuit  court, 

A.  Q.  Keasbey  and  J.  C.  Clayton,  for  appellants, 

Walter  H.  Smith,  for  appellee. 
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Woods,  J.  The  contention  of  the  appellants  is  that  the  case  is 
one  "arising  under  the  *  *  *  laws  of  the  United  States,"  and 
was,  therefore,  properly  removable  from  the  state  to  the  United 
States  courts,  and  should  not  have  been  remanded.  It  is  clear,  from 
an  inspection  of  the  bill  and  answers,  that  the  case  is  founded  upon 
the  agreement  in  writing  between  the  appellee  and  the  appellants 
Albright  and  Cahoone,  by  which  the  former,  for  a  consideration 
therein  specified,  transferred  to  the  latter  his  interest  in  certain  let- 
ters patent.  The  suit  was  brought  to  recover  the  consideration  for 
this  transfer,  and  was  not  based  on  the  letters  patent.  The  appel- 
lants insist,  however,  that  evidence  was  taken  in  the  cause  by  the 
appellee  for  the  purpose  of  proving  that  they  were  using  his  patented 
improvements  in  the  manufacture  of  goods  for  which  they  paid  him 
no  royalty,  and  which  they  contended  did  not  embody  the  improve- 
ments covered  by  his  patents;  that  the  testimony  developed  a  con- 
troversy between  the  parties  on  the  question  whether  the  goods 
manufactured  by  the  appellants  under  the  Tompkins  and  other  pat- 
ents owned  by  them,  were  or  were  not  infringements  on  the  patents 
of  appellee;  consequently  that  questions  of  infringement  and  of  the 
construction  of  the  claims  of  appellee's  patents  were  necessarily  in- 
volved in  the  case,  and  therefore  it  was  one  arising  under  the  pat- 
ent laws  of  the  United  States.  We  search  the  bill  of  complaint  in  vain 
to  find  any  averments  raising  these  questions.  It  makes  no  issue 
touching  the  construction  of  the  patents  granted  the  appellee,  or  their 
validity  or  their  infringement.  The  only  complaint  made  in  the  bill  is 
that  the  appellants  were  fraudulently  excluding  the  appellee  from  an 
inspection  of  their  books  of  account,  and  refusing  to  pay  him  the  sums^ 
due  for  royalties  under  his  contract.  *  And  the  prayer  of  the  bill  was? 
for  a  discovery,  an  account  of  what  was  due  appellee  under  his  con- 
tract, and  a  decree  for  the  amount  found  to  be  due  him.  On  the 
face  of  the  bill,  therefore,  the  case  is  not  one  arising  under  the  pat- 
ent laws  of  the  United  States.     WiUon  v.  Sandford,  10  How.  99. 

The  testimony  on  which  appellants  rely  to  show  the  jurisdiction  of 
the  circuit  court  is  not  before  us,  but  conceding  that  it  discloses  the 
controversy  which  appellants  assert  it  does,  the  question  arises,  does 
this  fact  give  the  courts  of  the  United  States  jurisdiction  of  the  case? 
Tompkins  is  the  only  one  of  the  appellants  who  questions  the  valid- 
ity of  the  appellee's  patents.  £ut  he  is  not  a  party  to  the  contract 
between  appellee  and  Albright  and  Cahoone,  and  no  relief  is  prayed 
against  him  by  the  bill;  and  though  he  says  in  his  answer  that  he 
had  always  disputed  the  value  and  validity  of  the  patents  of  appellee. 
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he  raises  no  issues  thereon.  The  fact  that  he  is  made  a  party  defend- 
ant to  the  bill  can,  therefore,  have  no  effect  on  the  question  in  band. 
In  passing  on  the  question  of  jurisdiction  the  case  4s  to  be  con- 
Bidered  as  if  Albright  and  Gahoone  were  the  only  defendants.  The 
appellee,  before  the  commencement  of  the  suit,  sold  and  transferred 
to  Albright  and  Gahoone  all  his  title  and  interest  in  the  inyentions  cov« 
ered  by  his  patents.  The  transfer  was  absolute  and  unconditional. 
No  right,  therefore,  secured  to  the  appellee  in  the  patent  by  any  act 
of  congress  remained  in  him.  He  had  no  right  to  prosecute  any  one 
for  infringements  of  his  patents,  or  to  demand  damages  therefor  or  an 
account  of  profits.  He  was  entitled  to  the  royalties  secured  by  his 
contract  and  nothing  more.  And  the  only  question  raised  by  the  bill 
of  complaint  and  the  answer  of  Albright  and  Gahoone  was  simply 
this :  What  is  the  sum  due  the  appellee  from  Albright  and  Gahoone 
for  his  royalties  under  his  contract?  In  ascertaining  this  amount,  it, 
of  course,  became  necessary  to  inquire  what  goods  were  manufactured 
by  the  appellants  under  the  patents  of  the  appellee.  In  prosecuting 
5  this  inquiry  an  incidental  question  might  arise,  namely,  what  goods 
•  were  manufactured*by  the  appellants  under  other  patents  of  which 
they  were  the  owners  or  licensees  ?  But  this  incidental  and  collateral 
inquiry  does  not  change  the  nature  of  the  litigation.  The  fact  that 
Albright  and  Gahoone  had  licenses  to  use  other  patents  under  which 
they  were  manufacturing  goods,  does  not  give  them  the  right  to  liti- 
gate their  cause  in  the  United  States  courts  because  certain  goods, 
which  they  asserted  were  made  under  the  other  patents,  the  appellee 
asserted  were  really  made  under  his.  The  suit,  notwithstanding  the 
collateral  inquiry,  still  remains  a  suit  on  the  contract  to  recover  roy- 
alties, and  not  a  suit  upon  the  letters  patent.  It  arises  solely  upon 
the  contract  and  not  upon  the  patent  laws  of  the  United  States.  In 
fact,  it  does  not  appear  that  there  is  any  dispute  whatever  between  the 
parties  in  reference  to  the  construction  of  the  patents  of  the  appellee. 
The  controversy  between  them,  as  stated  by  the  appellants  themselves, 
is  whether  certain  goods  manufactured  by  them  embody  the  inven- 
tion covered  by  the  appellee's  patents.  This  does  not  necessarily 
involve  a  construction  of  the  patents.  Both  parties  may  agree  as 
to  what  the  patented  invention  is,  and  yet  disagree  on  the  question 
whether  the  invention  is  employed  in  the  manufacture  of  certain 
specified  goods.  The  controversy  between  the  parties  in  this  case  is 
<3learly  of  the  latter  kind.  The  case  cannot,  therefore,  be  said  to  be 
one  which  grows  out  of  the  legislation  of  congress.  Neither  party 
asserts  any  right,  privilege,  claim,  protection^  or  defense  founded^  in 
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whole  or  in  part,  on  any  law  of  the  United  States.  We  are,  there* 
fore,  of  opinion  that,  even  if  we  go  outside  the  pleadings  and  look  into 
the  testimony,  the  ease  is  not  one  arising  under  the  laws  of  the  United 
States,  and,  oonsequently,  that  the  oourts  of  the  United  States  had 
no  jurisdiction  to  entertain  it. 

The  oases  adjudged  by  this  and  other  oourts  of  the  United  States 
sustain  this  conclusion.  In  the  case  of  WiUon  v.  Sandford,  ubi  supra, 
the  object  of  the  bill  was  to  set  aside  a  contract  made  by  the  appel- 
lant with  the  appellees,  by  which  he  had  granted  them  permission  to 
use  and  vend  to  others  to  be  used  one  of  Woodworth's  planing-ma- 
chines  in  the  cities  of  New  Orleans  and  Lafayette,  and  also  to  obtainS 
an  injunction  against^the  further  use  of  the  machine,  on  the  ground? 
that  it  was  an  infringement  of  his  patent  rights.  Upon  this  cause 
the  court,  speaking  by  Mr.  Chief  Justice  Tanet,  said : 

**  The  dispute  in  this  case  does  not  arise  under  any  act  of  congress,  nor  does 
the  decision  depend  upon  the  construction  of  any  law  in  relation  to  patents. 
It  arises  out  of  the  contract  stated  in  the  bill,  and  there  is  no  act  of  congress 
providing  for  or  regulating  contracts  of  this  kind.  The  rights  of  the  parties 
depend  altogether  upon  common-law  and  equity  principles." 

The  case  of  Hartell  y.  Tilghman,  99  U.  S.  647,  is  also  in  point.  In 
that  case  Hartell,  the  complainant,  alleged  that  he  was  the  original 
patentee  and  inventor  of  a  process  for  cutting  and  engraving  stone^ 
glass,  metal,  and  other  hard  substances  by  what  is  known  as  the 
sand-blast  process;  that  the  defendants  had  paid  him  a  considerable 
sum  for  machines  necessary  in  the  use  of  his  invention,  and  had  also 
paid  him  during  several  months  the  royalty  which  he  asked  tor  the 
use  of  the  invention  described  in  and  secured  by  his  patent;  that  the 
defendants  refused  to  do  certain  other  things,  which  the  complainant 
charged  to  have  been  a  part  of  the  consideration  of  the  contract  be- 
tween them,  whereupon  he  had  forbidden  them  further  to  use  his  in* 
yention,  and  that  the  defendants  had  disregarded  this  prohibition. 
The  bill  prayed  for  an  injunction,  an  account  of  profits,  and  dam*- 
ages. 

The  defendants  admitted  the  validity  of  the  patent,  their  use  of  it^ 
and  their  liability  for  its  use  under  their  contract  with  the  complain- 
ant, and  offered  to  perform  all  that  the  contract  required  them  to 
perform.     All  the  parties  were  citizens  of  the  same  state. 

Upon  this  case  the  question  of  the  jurisdiction  of  the  United  States 
courts  was  raised,  and  this  court,  after  a  review  of  several  casea  bear* 
ing  on  the  subject,  held  that  the  suit  was  not  one  arising  under  the 
laws  of  the  United  States,  uid  that  the  circuit  court  had  no  jurisdic^ 
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tion  of  the  case,  and  reversed  its  deoree,  and  remanded  the  cause, 
with  directions  to  dismiss  the  bill. 

The  argument  against  the  jurisdiction  in  the  case  under  considera* 
c  tion  is  stronger  than  in  the  two  cases  above  referred  to.  In  each  of 
I  these  cases  the  object  of  the  complainant  in  filin^the  bill  was  to  go 
behind  the  agreement  under  which  the  defendant  had  contracted  for 
the  right  to  use  the  complainant's  invention,  and  to  obtain  an  injunc- 
tion against  the  defendant  as  an  infringer.  In  this  case  the  appellee 
admits  the  contract  to  be  in  force,  and  simply  seeks  to  compel  its  per- 
formance. 

The  following  cases  cited  by  this  court  in  HarteU  v.  Tilghman  are 
in  accord  with  the  views  we  have  expressed :  Qoodyear  v.  India  Rvb* 
her  Co,  4  Blatchf.  63;  Merserole  v.  Union  Paper  CoUar  Co.  6  Blatchf. 
856 ;  Blanchard  v.  Sprague,  1  Cliff.  288 ;  HiU  y.  Whitcomb,  1  Holmes, 
817. 

From  the  conclusions  reached  by  us,  it  follows  that  the  decree 
of  the  circuit  court  remanding  the  cause  to  the  state  court  must  be 
affirmed. 


(107  U.  S.  586) 

Amblxb  v.  Ghoteau  and  others. 
(January  22, 1883.) 

COKSPIRACT  to  ChSAT— RBHBDT  AT  LAW— PaTBNTB  FOB  iNVBNTtOlfB. 

Where  the  suit  is  brought  to  recover  damages  for  an  unlawful  and  fraudulent  con- 
spiracy to  cheat  plaintiff  out  of  his  interest  in  the  original  invention,  which  is 
the  subject-matter  of  the  controversy,  the  remedy  is  at  law,  and  not  in  equity. 

The  words  *'  fraud  "  and  <'  conspiracy  "  alone  in  the  pleadings  cannot  make  a  case 
for  the  interference  of  a  court  of  equity  UntU  associated  with  some  specific 
acts,  for  which  one  person  is  in  law  responsible  to  another,  they  have  no  more 
effect  than  other  words  of  unpleasant  signification. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

S.  8.  Henkle  and  0.  D.  Barrett^  for  appellant. 

P.  PhiUips  and  W.  HaUett  Phillips,  for  appellees. 

Waite,  G.  J.  This  is  a  suit  in  equity,  and  the  case  made  by  the 
bill  may  be  stated  as  follows : 

Ambler,  the  appellant,  and  one  B.  M.  Whipple,  invented  an  improved  mode 
of  manufacturing  gas  from  petroleum,  for  which  they  were  about  to  apply 
for  patents,  and  being  desirous  of  securing  each  to  the  other  one  undivided 
half  of  what  they  were  doing,  on  the  twenty-fourth  of  May,  1869,  entered 
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into  an  agreement  of  copartnership  to  effect  that  object    The  third  article 
of  the  agreement  was  as  follows: 

''Article  3.  B.  M.  Whipple  shall  have  the  ezclnsiye  and  entire  '  business 
management*  of  the  same,  so  as  to  include  the  Introduction  of  said  invention 
to  public  use,  and  to  secure,  as  far  as  possible,  the  adoption  of  the  same,  both 
in  this  country  and  in  all  other  countries;  and  for  which  purpose,  and  all 
and  singular  the  purposes  incident  thereto,  the  said  B.  M.  Whipple  shall  have 
full  and  ample  power  and  authority,  and  is  hereby  granted  by  said  Ambler  full 
power  and  authority,  to  act  for  him  in  the  premises,  to  sign  his  name,  and 
make  his  seal  to  any  instrument,  and  all  instruments  of  writing  needful  and 
necessary  to  carry  out  the  object  and  intention  of  this  agreement,  as  fully  and|H| 
entirely  as  the  same  may  be  done  by  the  said  Ambler  if  personally  present  atg 
the  doingHhereof ;  and  the  said  A.  I.  Ambler  hereby  ratifies  and  confirms  all* 
and  singular  whatsoever  may  be  legally  and  lawfully  done  in  and  about  the 
premises." 

All  patents  secured  for  the  invention  were  to  be  pnt  into  the  business  and 
owned  by  the  parties  in  equal  shares.  The  proceeds  of  sales  and  all  other 
profits  were  to  be  equally  divided. 

For  the  purpose  of  carrying  into  effect  the  provisions  of  the  partnership 
agreement,  Ambler,  on  the  twenty-fifth  of  May,  executed  to  Whipple  an  as- 
signment of  all  his  interest  in  the  invention  and  in  the  patents  that  might  be 
issued  thereon.  The  agreement  and  the  assignment  were  both  recorded  in 
the  patent-office.  On  the  thirteenth  of  July,  1869,  a  patent  was  issued  to 
Whipple  &  Ambler  for  **  Whipple  &  Ambler's  Steam  Petroleum  Gas-generat- 
ing Apparatus,'*  which  was  embraced  in  their  inventions.  In  September,  1869, 
Whipple  fraudulently  determined  to  exclude  Ambler  from  the  benefits  of  their 
undertaking,  and  to  accomplish  that  purpose  formed  another  partnership  with 
one  Thomas  S.  Dickerson,  to  whom,  in  October,  1869,  a  patent  was  issued  fur 
an  improved  mode  of  manufacturing  gas  from  petroleum,  which  was  the  in 
vention  of  Whipple  &  Ambler.  Afterwards  another  patent  was  issued  to 
Whipple  &  Dickerson,  which  came  within  the  scope  of  the  Whipple  &  Am- 
bler experiments.  In  this  condition  of  affairs.  Ambler,  on  the  fourth  of  Jan- 
uary, 1870,  began  a  suit  in  equity  in  the  supreme  court  of  the  District  of  Co- 
lumbia against  Whipple  &  Dickerson,  the  object  of  which  was  to  bring  the 
Dickerson  and  the  Whipple  &  Dickerson  patents  into  the  Whipple  &  Ambler 
partnership,  and  to  get  an  account  of  sales  and  profits.  The  supreme  court  of 
the  district  dismissed  the  bill,  but  on  appeal  to  this  court  that  decree  was  re- 
versed at  the  October  term,  1874,  and  the  cause  remanded  with  instructions 
to  enter  another  decree,  *'  declaring  Whipple  &  Dickerson  to  hold  in  trust  for 
the  benefit  of  Ambler  to  the  extent  of  one-half  of  the  two  patents  issued  to 
them,'*  and  *^  that  an  accounting  be  had  as  to  the  profits  realized  by  them,  or 
either  of  them,  from  the  use  or  sale,  or  otherwise,  arising  from  said  patents." 
Ambler  v.  Whipple,  20  Wall.  559.  A  decree  was  entered  in  the  court  of  the 
district  on  the  second  of  February,  1875,  in  accordance  with  this  mandate,  S 
*and  afterwards  upon  an  accounting  a  balance  was  found  due  from  Whipple  of* 
$666,052.85.  Whipple  is  insolvent,  and  the  amount  due  from  him  is  uncol* 
lectible.  On  or  about  the  twenty-first  of  April,  1870,  Whipple  &  Dickerson 
sold  and  conveyed  to  James  G.  Blunt  and  Merritt  H.  Insley,  of  the  state  of 
Kansas,  the  right  to  use  the  Dickerson  patent  in  Missouri  for  $35,000,  and  on 
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the  twenty-third  of  December,  1871,  the  right  to  use  the  Whipple  &  Dicker- 
son  patent  in  the  same  state  for  the  same  sum.  On  the  eighteenth  of  Decern* 
ber,  1871,  Charles  P.  Choteau,  Gerard  B.  Allen,  Charles  H.  Feck,  Stilson 
Hutchins,  Theodore  Laveille,  (George  H.  Bea,  Albert  C.  Ellithorpe,  John  Kup- 
ferle,  James  G.  Blunt,  M.  H.  Insley,  Charles  P.  Warner,  Frank  Gregory,  and 
Oliver  B.  Filley  organized  a  corporation  under  the  general  corporation  law 
of  Missouri  by  the  name  of  the  Missouri  Liquid  Fuel  Illuminating  Company, 
with  an  authorized  capital  of  $500,000,  divided  into  5,000  shares  of  $100  each. 
The  persons  thus  organizing  the  corporation  were,  by  the  articles  of  associa- 
tion, constituted  directors  for  the  first  year.  On  the  twenty-third  of  Decem- 
ber, 1871,  Blunt  &  Insley,  in  consideration  of  tS3fiOO  in  cash,  or  its  equiva- 
lent, and  $417,000  in  capital  stock,  assigned  to  this  company  all  their  right  to 
the  Dickerson  and  Whipple  &  Dickerson  patents  for  the  state  of  Missouri. 
At  the  same  time  Whipple  &  Dickerson  agreed  with  the  company  to  make 
such  conveyance  as  might  be  deemed  necessary  to  perfect  the  title  of  the  com- 
pany under  the  assignment  from  Blunt  A  Insley.  When  these  several  trans- 
actions took  place  all  the  parties  had  full  notice  of  all  the  rights  and  claims 
of  Ambler  in  the  premises. 

This  suit  is  brought  against  Choteau,  Harrison,  Allen,  Peck,  Bea,  La- 
veille,  Warner,  Gregory,  and  Filley.  All  the  other  corporators  and  directors, 
or,  so  far  as  appears,  stockholders,  of  the  Missouri  corporation  are  named 
as  defendants  in  the  bill,  but  they  were  never  served  with  process,  and  tiava 
never  appeared.  Neither  Whipple,  Dickerson,  nor  the  Missouri  corporation  is 
even  named  as  defendant.  The  persons  who  are  served,  and  who  appear  in 
m  the  cause,  hold,  or  are  interested  in,  the  stock  of  the  corporation  to  the  amount 
*  of  $150,000,  or  thereabouts.  The  bill  abounds  in  charges  of  fraud  and^oon- 
spiracy,  in  a  general  way,  against  all  the  persons  who  are  named,  whether 
parties  to  the  suit  or  not,  but  so  far  as  the  defendants  served  with  process  are 
concerned,  the  only  specific  allegation  to  be  found  is  that,  being  **  incorporators 
of  the  Missouri  Liquid  Fuel  &  Illuminating  Company,"  they  '*  made  said  pur- 
chase, and  paid  said  large  sum  of  money  with  full  knowledge  of  the  trust,  and 
of  the  fraud  and  breach  of  trust  aforesaid,  [that  of  Whipple  &  Dickerson,]  and 
with  lawful  and  timely  notice  of  your  orator's  legal  rights  and  equitable  title 
therein,  without  any  effort  whatever  on  the  part  of  said  directors  of  said  com- 
pany to  protect  your  orator's  share  of  the  purchase  money,  as  they  were  bound 
In  law,  in  equity,  and  good  conscience  to  do  in  this  behalf,  and  without  the 
knowledge  or  consent  of  your  orator,  and  to  your  orator's  damage  and  in- 
jury.'' 

At  the  opening  oi'  the  bill  it  is  expressly  averred  *'that  the  subject-matter 
of  this  complaint,  and  the  foundation  and  gravamen  of  this  bill,  is  the  fran- 
chise, the  trust,  the  breach  of  tr  jst,  the  collusion,  conspiracy,  and  fraud  between 
the  defendants  and  said  Whipple  &  Dickerson,  as  the  trustees  of  your  orator* 
the  rights  and  remedies  of  your  orator  against  these  defendants,  and  th« 
prayer  for  relief."  It  is  then  stated  '«that  tliis  cause  is  an  action  on  the  eaaa 
in  the  nature  of  a  conspiracy,  founded  upon  the  fraudulent  intention  and 
specific  acts  of  the  defendants  to  cheat,  swindle^  arid  defraud  your  orator 
of  liis  franchise,  and  the  rights  In  the  patent  and  trust  property  aforesaid,  and 
that  said  plan  consists  in  an  agreement  with  a  common  design  to  do  an  unlaw 


Digitized  by 


Google 


AMBLIB  i;.  OHOniU.  659 

fill  act,  and  whldi  plan,  agreement,  and  oonspiracj,  being  a  common  design  to 
do  an  unlawful  act^  was  folly  carried  oat,  as  will  hereafter  more  fully  ap- 
pear, to  the  great  damage  and  injury  of  your  orator.** 

It  is  nowhere  alleged  that  these  defendants  had  any  actual  connection  with 
the  transactions  of  Whipple  &  Dickerson  otherwise  than  as  corporators,  stock- 
holders, and  directors  of  the  Missouri  corporation,  though  it  is  stated  that  th^ 
''gave  to  such  fraudulent  firm  [Whipple  &  Dickerson]  credit,  character,  and 
support  by  dealing  with  them,"  etc,  and  that  th^  ''took  no  steps  whateyer, 
legal  or  otherwise,  to  recover  said  property  or  the  proceeds  thereof,  or  to  stayS 
Whipple  &  Dickerson  inTthe  pursuit  and  furtherance  of  the  fraud  in  the  wasteSP 
of  the  proceeds  of  the  trust,"  etc.  The  prayer  is  that  the  defendants  may  be 
enjoined  '<  from  proceeding  further  with  any  dealings  with  the  said  partnership 
and  trust  property  aforesaid,"  and  "  that  the  damages  to  your  orator  for  the 
wrong  and  injury  done  in  this  behalf  may  be  duly  considered,  and  that  an  ac- 
count be  taken  thereof  before  the  master,  *  *  *  and  that  your  orator, 
upon  the  final  hearing,  be  allowed,  adjudged,  and  decreed  damages  therefor." 

This  is  the  substance  of  all  there  is  material  in  the  mass  of  irrele- 
vant matter  that  incumbers  the  record  and  fills  the  TolaminouB  argu- 
ment filed  by  the  appellant  in  his  own  behalf.  Upon  full  considera- 
tion we  have  no  hesitation  in  saying  that  it  presents  no  case  for  such 
relief  in  equity  as  is  asked.  If»  as  is  more  than  once  distinctly 
alleged,  the  object  of  the  suit  is  to  recover  damages  for  an  unlawful 
and  fraudulent  conspiracy  to  cheat  Ambler  out  of  his  interest  in  the 
original  invention  which  is  the  snbject-matter  of  the  controversy,  the 
remedy  is  clearly  at  law  and  not  in  equity.  If  an  account  of  profits 
is  wanted,  and  an  injunction  against  the  further  use  of  the  patented 
inventions  under  the  transfers  from  Whipple  &  Dickerson,  then  the 
suit  should  have  been  against  the  Missouri  corporation  in  its  corpo- 
rate capacity,  and  not  against  a  part  only  of  its  stockholders  and 
directors  individually.  If  the  object  is  to  charge  these  defendants 
for  the  profits  made  by  Whipple  through  his  breach  of  trust,  then  he 
is  a  necessary  party,  and  nothing  can  be  done  in  his  absence.  In 
any  event,  these  defendants  are  but  purchasers  from  Whipple  of  spe- 
cific interests  in  the  property  which  he  held  in  trust  for  himself  and 
Ambler.  While  the  allegations  of  fraud  in  their  general  terms  are  as 
broad  as  language  can  make  them,  specifically  they  are  confined  by 
other  allegations  to  the  use  of  the  patented  invention  in  Missouri  by 
the  Missouri  corporation,  of  which  the  defendants  are  stockholders 
and  directors.  It  is  not  in  any  manner  alleged  or  claimed  that  the 
defendants  have  profited  by  what  Whipple  has  done,  except  through 
the  title  acquired  by  the  conveyance  to  Blunt  &  Insley,  and  from 
them,  with  the  consent  of  Whipple  &  Dickerson,  the  faithless  trustees, 
to  the  corporation.    No  effort  is  made  to  set  aside  these  conveyances. 
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•  It  10  aonoeded  that  Blunt  ft  Insley  actually  paid  Whipple  ft  Dicker- 
Bon  170,000  for  the  asBignmentB  which  were  made,  and  it  la  fairly 
to  be  inferred  that  in  the  accounting  had  under  the  decree  of  this 
court  in  AnMer  v.  Whipple,  Whipple  has  been  charged  with  the  pro- 
ceeds of  this  sale.  But,  whether  that  be  so  or  not,  no  case  has  been 
made  by  the  loose  and  general  allegations  in  this  bill  for  relief  against 
these  defendants.  The  words  "fraud"  and  ''conspiracy'*  alone,  no 
matter  how  often  repeated  in  a  pleading,  cannot  make  a  case  for  the 
interference  of  a  court  of  equity.  Until  connected  with  some  spe- 
cific acts  for  which  one  person  is  in  law  responsible  to  another,  they 
have  no  more  effect  than  other  words  of  unpleasant  signification. 
While  in  this  case  the  offensive  words  are  used  often  enough,  the 
facts  to  which  they  are  applied  are  not  such  as  to  make  the  defend- 
ants answerable  to  the  complainant  for  the  damages  and  other  relief 
he  asks. 

The  decree  of  the  circuit  court  austaining  the  demuzxer  and  dis- 
missing the  bill  ifl  affirmed. 


(106  U.  8.  637) 

GiTT  ov  DiTBOR  9.  Dbah  ftud  another. 

(Januaiy  22, 1888.) 
OoBFOBAnov— Son  bt  Btookhouxbb— Ooixusivb  Aots— Kot  to  OoHiu  7um- 

IBDIOriON— DlSMIfiSAI*  ov  BuL. 

A  single  Stockholder  has  the  nme  right  to  institute  legal  prooeedlngi  against  the 
ooiporation  for  the  protection  of  his  individual  rights,  that  a  third  part/,  not  a 
stockholder,  possesses ;  but  when  he  resorts  to  such  proceedings  to  protect  the 
property  and  rights  of  the  corporation  against  the  action  or  threatened  action 
of  third  parties,  he  must  show  a  clear  breach  of  duty  on  the  part  of  the  direct* 
ors  of  the  corporation  in  neglecting  or  refusing  to  act  in  the  matter.  Such  neg- 
lect or  refusal  must  not  be  simulated,  but  teal,  and  persisted  in  after  earnest 
efforts  to  oTeioome  it 

SatMi  ▼.  Oakland,  104  U.  S.  4S0,  followed. 

Where  the  refusal  to  take  legal  proceedings  in  the  local  coorts  was  amere eontriy- 
anee,  a  pretense,  the  result  of  collusive  arrangement  to  create  for  one  of  the 
directors  a  fictitious  ground  for  federal  jurisdiction,  the  case  will  be  remanded 
with  directions  to  dismiss  the  bill  without  prejudice  to  a  suit  in  the  sUte  courts. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan. 
Henry  M.  Duffield,  for  appellant. 
E.  W.  Meddaugh,  E.  N.  Dicker$on,  and  Oeo.  T.  Curtis,  for  appellees. 
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*FiBLD,  J.  In  December,  1871,  the  Mutnal  Gas-light  Company,  of* 
Detroit,  was  created  a  corporation  under  a  general  law  of  Michigan, 
for  the  purpose  of  manufacturing,  selling,  and  furnishing  gas  for 
consumption  in  Detroit.  The  proposed  corporators  had  preyiously 
made  application  to  the  common  council  to  authorize  the  corporation, 
when  formed,  to  lay  gas-pipes,  mains,  conductors,  and  service-pipes 
in  the  avenues,  streets,  lanes,  highways,  alleys,  public  parks,  and 
squares  throughout  the  city;  and  obtained  the  passage  of  an  ordi- 
nance granting  permission  to  the  company  to  lay  the  pipes,  subject, 
however,  to  certain  conditions.  Power  was  conferred  by  law  upon 
the  city  authorities  to  grant  the  permission  ^upon  such  reasonable 
regulations  as  they  might  prescribe;''  and  they  provided  that  the  per- 
mission should  cease  if  the  company  should,  at  any  time,  combine 
with  anyother  company  concerning  rates  to  be  charged  for  gas  either 
to  the  city  or  to  private  consumers;  and  that  the  company  should 
not  sell  its  property,  franchises,  or  privileges  to  any  other  gas-light 
company,  under  the  penalty  of  a  forfeiture  of  its  works  to  the  city. 
The  company  accepted  the  terms  of  the  ordinance;  erected  its  manu* 
facturing  works  in  the  township  of  Hamtramck,  just  beyond  the  bound- 
ary  of  the  city;  laid  mains  and  service-pipes  in  the  streets,  and  in 
November,  1872,  commenced  distributing  and  supplying  gas  to  pri- 
vate consumers  and  to  the  city,  and  continued  to  do  so  up  to  the  time 
this  suit  was  commenced.  During  this  period,  and  previously,  an- 
other corporation,  known  as  the  Detroit  Gas-light  Company,  was  in 
existence  and  was  also  supplying  gas  to  private  consumers  and  the 
city.  In  June,  1877,  the  two  companies  ente/ed  into  an  agreement 
to  divide  the  city  between  them,  one  to  take  the  part  lying  easterly  of 
the  middle  of  Woodward  avenue,  and  the  other  the  part  lying  west- 
erly of  it;  each  to  transfer  to  the  other  its  property  situated  in  the 
portion  of  the  other,  and  each  stipulating  not  to  lay  mains  or  tog 
supply  gas  in  the  portion  of  the  other  ;*reserving,  however,  the  right  to^^ 
fulfill  all  obligations  resting  upon  it  with  respect  to  any  portion  of  the 
city.  The  difference  in  the  value  of  the  property  exchanged  was 
f  140,000  in  favor  of  the  old  company,  and  this  sum  the  new  com- 
pany agreed  to  pay.  The  common  council,  deeming  this  division 
of  the  city,  and  other  things  done  or  omitted  by  the  company,  to  con- 
stitute a  breach  of  the  conditions  upon  which  permission  to  lay  its 
pipes  in  the  streets  had  been  granted,  passed  on  the  fourteenth  of 
December,  1877,  an  ordinance  repealing  the  previous  one,  reciting  as 
reasons  for  it  that  the  company  had  not  built  its  gas-works  in  the  city 
▼.1—86 
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of  Detroit,  but  in  the  toimship  of  Hamtramok;  that  it  had  entered 
into  an  agreement  with  the  Detroit  Oae-light  (Company  to  divide  the 
territory  of  Detroit  between  them  for  the  supply  of  gas;  and  that  it 
had  refused  to  lay  mains  in  streets  on  petition  of  owners  or  ocoupants 
of  buildings  for  a  supply  of  gas. 

The  repealing  ordinance  declared  that  the  company  had  thus  for- 
feited its  gas-pipes,  mains,  conductors,  and  service-pipes  lying 
within  the  avenues,  streets,  lanes,  highways,  alleys,  public  parks, 
and  squares  of  the  city,  and  all  other  property  situated  within  its 
limits;  and  that  the  title  to  the  whole  had  vested  in  the  city  of  De- 
troit. It  therefore  directed  the  comptroller  to  assume  possession  and 
control  of  the  same,  and  to  serve  a  copy  of  the  ordinance  upon  the 
company.  To  restrain  the  enforcement  of  this  ordinance  and  protect 
the  rights  and  property  of  the  company,  the  present  suit  was  com- 
menced by  the  complainant,  a  citizen  of  New  Tork.  The  company 
had  expended  large  sums  of  money  in  the  construction  of  its  works, 
and  created  for  that  purpose  a  debt,  represented  by  bonds  secured 
by  mortgage  upon  its  property,  which,  with  interest,  amounted  to 
1650,000.  There  was,  therefore,  an  urgent  necessity  for  legal  pro- 
ceedings to  stop  the  seizure  of  the  property.  There  were  only  three  di- 
rectors of  the  company,  two  of  them  residents  of  Detroit  and  one  of  New 
York,  and  as  the  company  could  not  maintain  a  suit  in  the  federal  court 
against  the  city,  they  devised  such  a  case  of  refusal  on  their  part  to  take 
Sthe  necessary  legal  proceedings  to  protect  the  property  and  rights  of  the 
f  company  as  to^ve  jurisdiction  to  the  federal  court  of  a  suit  brought  for 
that  purpose  by  the  non-resident  director  and  stockholder.  The  three 
directors  discussed  the  matter  among  themselves.  The  president  rep- 
resents himself  to  have  been  very  belligerent  in  his  disposition.  Ac- 
cording to  his  statement,  he  professed  not  to  want  any  legal  proceed- 
ings taken.  He  proposed  to  settle  the  matter  by  force,  and  if  any 
man  attempted  to  take  the  property,  to  shoot  him  on  the  spot.  His 
feelings  on  the  subject  must  have  been  very  intense,  for  more  than 
two  months  afterwards  he  testified  under  oath  that  he  would  ''most 
assuredly**  have  shot  any  man  who  meddled  with  him  ""as  quick  as 
wink  ;**  as  quick  as  he  would  have  shot  a  burglar  in  his  house  at  mid- 
night. Dean,  the  complainant,  another  director,  favored  more  pacifio 
methods;  he  desired  legal  proceedings  to  be  instituted.  The  third 
director,  Meddaugh,  was  similarly  disposed.  He  was  a  member  of 
the  bar  of  Michigan,  and  acting  as  one  of  the  attorneys  of  the  com- 
pany.   He  favored  legal  proceedings,  but  expressed  a  want  of  oonfi- 
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denee  in  the  loeal  tribanAlB  of  the  state  by  reason  of  the  then  excited 
condition  of  the  public  mind ;  he  desired  to  get  into  the  federal  court, 
and  so  he  resolved  to  object  to  a  suit  in  the  state  courts.  A  meeting 
of  the  directors  was  thereupon  improvised  in  his  office  to  carry  out  the 
course  resolved  upon.  Dean  then  asked  that  the  officers  of  the  com- 
pany be  instructed  to  protect  its  property  and  rights  from  the  execu« 
tion  of  the  threat  contained  in  the  repealing  ordinance  of  the  city 
and  for  that  purpose  to  bring  suit  in  the  proper  court.  The  mattes 
being  discussed,  it  was  resolved : 

**  That  the  company,  convinced  of  the  improbability  of  obtaining  redress  or 
justice  in  the  local  courts,  which  would  be  its  only  recourse,  in  the  present 
excited  condition  of  the  public  mind, — ^the  press  of  the  city  having,  for  some 
time  past,  continually  aggravated  public  feeling  by  exaggeration  and  fidse* 
hood, — cannot  prudently  enter  into  a  litigation  with  the  city,  and  that  no 
such  attempt  on  its  part  would  now  be  made." 

Dean  voted  against  the  resolution,  the  other  two  directors  in  favor 
of  it.    The  resolution  having  passed,  Dean,  on  the  following  day, 
commenced  the  present  suit,  alleging  the  refusal  of  the  directors  to 
institute  proceedings  in  the  name  of  the  company.     The  bill  was!! 
read  in  the  presence  of  the  three*  directors,  and  one  of  them,  Med-* 
daugh,  acted  as  a  solicitor  in  the  case. 

It  is  impossible  to  read  the  testimony  of  the  president  contained 
in  the  record,  with  his  hesitating  and  evasive  answers  to  the  inter- 
rogatories of  counsel,  and  not  be  convinced  that  the  refusal,  which 
constituted  the  basis  of  the  present  suit,  was  made  for  the  express 
purpose  of  enabling  a  suit  to  be  brought  in  a  federal  court,  and  that 
no  such  refusal  would  have  been  given  if  that  result  had  not  been 
desired.  It  was  an  attempt  to  get  into  the  federal  court  upon  a  pre- 
tense that  justice  was  impossible  in  the  state  courts,  owing  to  the 
excited  condition  of  the  public  mind.  The  only  party  who  could 
seek  redress  in  a  federal  court,  by  reason  of  his  citizenship,  was  wiU- 
iog  to  trust  the  local  courts;  and  if  a  determination  had  not  existed 
to  force  the  controversy  away  from  them,  we  have  no  doubt  that  the 
other  directors  would  readily  have  agreed  with  him.  The  refusal  to 
take  legal  proceedings  in  the  local  courts  was  a  mere  contrivance,  a 
pretense,  the  result  of  collusive  arrangement  to  create  for  one  of  the 
directors  a  fictitious  ground  for  federal  jurisdiction.  The  case  comes, 
therefore,  within  the  purview,  if  not  the  letter,  of  the  provisions  of 
section  5  of  the  act  of  March  S,  1875,  defining  the  jurisdiction  of 
the  circuit  courts  of  the  United  States,  (18  St.  at  Large,  p.  47S,  e» 
187.)    That  section  declares: 
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^That  If,  in  any  suit  oommenoed  In  a  dreolt  oonrt^  or  romored  from  attate 
court  to  a  circuit  court  of  the  United  States,  it  shall  appear  to  the  satisfaction 
of  said  drouit  court,  at  any  time  after  such  suit  has  been  brought  or  remoyed 
thereto,  that  such  suit  does  not  really  and  substantially  involve  a  dispute  or 
controversy  properly  within  the  jurisdiction  of  said  circuit  court,  or  that  the 
parties  to  said  suit  have  been  improperly  or  coUusively  made  or  Joined,  either 
as  plaintiffs  or  defendants,  for  the  purpose  of  creating  a  case  cognizable  or 
removable  under  this  act,  the  circuit  court  shall  proceed  no  further  therein, 
but  shall  dismiss  the  suit  or  remand  it  to  the  court  from  which  it  was  re- 
moved, as  Justice  may  require." 

A  single  stockholder  in  a  eorporaiion  has  undoubtedly  the  same 
right  to  institute  legal  proceedings  against  the  corporation  for  the  pro- 
^tection  of  bis  individual  rights  that  a  third  party,  not  a  stockholder, 
•^possesses;  but  when  he  resorts  to  such^prooeedings  to  proteot,  not 
simply  such  interests,  but  the  property  and  rights  of  the  corporation 
against  the  action  or  threatened  action  of  third  parties,  thus  assum- 
ing duties  properly  devolving  upon  its  directors,  he  must  show  a  olear 
breach  of  duty  on  their  part  in  neglecting  or  refusing  to  act  in  the 
matter,  amounting  to  such  grossly  culpable  conduct  as  would  lead  to 
irremediable  loss  to  him  if  he  were  not  permitted  to  bring  the  matter 
before  the  courts.  And  such  neglect  and  refusal  must  not  be  simu- 
lated, but  real  and  persisted  in,  after  earnest  efforts  to  overoome  it. 
The  opinion  in  the  oase  of  Hawe$  v.  Oakland  is  full  of  instruction  on 
this  head,  and  to  it  we  refer  for  a  statement  of  the  law;  we  ean  add 
nothing  to  its  cogent  reasoning.     104  U.  8.  450. 

The  decree  of  the  court  below  must  be  reversed,  and  the  oase  re- 
manded with  directions  to  dismiss  the  bill,  without  prejudice  to  a  suit 
in  the  state  courts;  and  it  is  so  ordered. 


<106  U.  S.  689) 

Town  of  Thompson,  nr  ten  County  of  Sullivan^  v» 

(Januarr  22, 1888.) 

Municipal  Bonds^Ovkrdub  Coupons— Holdbh— Right  to  8ub,  Ibbbspbotivb 

OF  Citizenship. 

Overdue  coupons  of  municipal  bonds,  which  have  not  matured,  are  negotiable  bj 

the  law-merchant. 
The  right  of  the  owner  of  coupons  payable  to  bearer  or  to  holder  thereof  to  sue  In 

the  federal  court  does  not  depend  upon  the  citizenship  of  anj  previous  holder. 

He  is  not  an  assignee  within  the  meaning  of  the  act  of  March  8, 1876. 
Tlumpion  v.  Perrine^  103  U.  8.  806,  followed. 
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In  Error  to  the  Cirooit  Court  of  the  United  States  for  the  Southern 
Distriot  of  New  Tork. 

T.  F.  Bush  and  F.  N.  Bangs,  for  plaintiff  in  error. 

Wm.  M.  Evarts,  for  defendant  in  error. 

Harlan,  J.  In  Thompson  v.  Perrine,  108  U.  S.  806,  we  affirmed 
a  judgment  of  the  circuit  court  of  the  United  States  for  the  southern 
district  of  New  Tork,  against  the  town  of  Thompson,  in  that  state, 
for  the  amount  of  certain  coupons  of  bonds,  executed  in  behalf  of  that 
town,  by  virtue  of  the  provisions  of  an  act  passed  May  4,  1868,  andS 
amended  April  1,  1869.  Those^acts,  as  will  be  seen  from  the  state-* 
ment  of  the  former  case,  authorized  the  town  of  Thompson,  in  aid 
of  the  construction  of  a  railroad  from  Monticello,  New  Tork,  to  Port 
Jervis,  in  the  same  state, — a  majority  of  its  tax-payers,  appearing 
upon  the  last  assessment-roll,  and  representing  a  majority  of  the  tax- 
able property,  not  including  lands  of  non-residents,  having  first 
consented  to  the  debt  being  contracted, — ^to  issue  bonds,  and  to  invest 
the  proceeds,  when  disposed  of,  in  the  capital  stock  of  the  railroad 
company  organized  to  construct  the  proposed  road.  Bonds  were 
issued,  and  instead  of  selling  them  and  investing  the  proceeds  in  the 
company's  stock,  the  local  authorities  exchanged  them  directly  with 
the  railroad  company  for  stock.  This,  according  to  certain  decisions 
of  the  highest  court  of  New  York,  was  in  violation  of  the  act  giving 
authority  to  issue  the  bonds.  But,  by  an  act  passed  April  28, 1871, 
— ^previous  to  which  time  the  bonds  had  been  issued  and  delivered, — 
that  exchange  for  stock  was,  in  express  terms,  ratified  and  confirmed. 
And  the  controlling  question  in  the  former  case  was  as  to  the  con- 
stitutional validity  of  the  latter  statute.  In  Horton  v.  Town  of 
Thompson,  71  N.  Y.  513,  decided  January,  1878,  the  court  of  appeals 
of  New  York  held  that  as  the  tax-payers  had  only  consented  to  an 
issue  of  bonds,  the  proceeds  of  the  sale  of  which  should  be  invested 
in  stock,  it  was  beyond  the  power  of  the  legislature  to  validate  bonds, 
which,  in  violation  of  the  act  under  which  they  were  issued,  were  not 
sold,  but  were  directly  exchanged  for  stock,  of  which  fact  all  pur- 
chasers had  notice  from  the  recitals  of  the  bonds  themselves.  That 
adjudication,  it  was  contended,  was  binding  upon  this  court.  But  to 
that  proposition  we  declined  to  give  our  assent,  and  stated,  with 
some  fullness,  the  reasons  why  this  court  could  not  give  to  the  decis- 
ion in  Horton* s  Case  the  effect  claimed  for  it  by  the  town. 

We  held,  for  reasons  which  need  not  be  repeated,  that  it  was  within 
the  constitutional  power  of  the  legislature  of  New  York  to  pass  the 
curative  statute  of  April  28,  1871,  and  that  from  the  moment  it  was 
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enacted  (if  not  before)  the  bonds,  by  wbomsoeyer  held,  whether  by 

the  railroad  company  or  others,  became  binding  obligations  upon  the 

Stown,  as  much  so  as  if  they  had  originally  been  sold  and  the  proceeds 

•  invested  in*  stock  of  the  railroad  company,  as  required  by  the  acts 
under  which  they  were  issued. 

That  decision  controls  the  present  case,  for  the  latter,  in  its  essen- 
tial features,  differs  from  the  former  only  in  the  circumstance  of  the 
time  when  Perrine  acquired  title  to  the  coupons  in  suit.  Those  here- 
tofore sued  on  were  purchased  by  him  in  1875,  while  those  now  in 
suit  were  purchased  by  him  in  1878,  when  they  were  overdue,  and 
after  the  decision  in  71  N.  Y.  was  announced.  Counsel  for  the  town 
now  insist  that  this  court  should  follow  the  ruling  in  that  case,  at 
least  as  to  holders  of  coupons  or  bonds  who  purchased  after  Horton 
V.  Toum  of  Thompson  was  decided;  and  they  suppose  that  this  court 
placed  its  former  decision  upon  the  ground  mainly  that  Perrine  pur- 
chased the  bonds  there  in  suit  before  the  court  of  appeals  declared 
the  act  to  be  unconstitutional.  But  in  this  view  we  do  not  concur. 
The  reference,  in  the  former  case,  to  the  date  when  Perrine  pur- 
chased, was  to  illustrate  the  injustice  which  would  be  done  were  we, 
in  opposition  to  our  own  view  of  the  law,  to  follow  the  ruling  of  the 
state  court  made  after  he  purchased, — a  decision  which,  with  entire 
respect  for  the  state  court,  was  held  not  to  be  in  harmony  with  its 
former  decisions.  What  we  decided  was  that  the  curative  statute 
was  within  the  limits  of  legislative  power,  and  that,  at  least  from  its 
passage,  the  bonds,  by  whomsoever  held,  whether  by  the  railroad  com- 
pany or  others,  became  enforceable  obligations  of  the  town.  Mitchell 
V.  Burlington,  4  Wall.  274,  276;  Taylor  v.  Ypiilanti,  106  U.  8.  60; 
Ohio  L.  d  T.  Co.  y.  DeboU,  16  How.  488. 

There  is,  however,  one  point  made  in  this  case,  not  made  in  the 
former  one,  and  which  it  is  our  duty  to  notice.  It  is  that  this  action 
is  excluded  by  statute  from  the  jurisdiction  of  a  circuit  court  of  the 
United  States. 

The  eleventh  section  of  the  judiciary  act  of  1789  declares  that  no  dis- 
trict or  circuit  court  shall  "have  cognizance  of  any  suit  to  recover  the 
contents  of  any  promissory  note  or  other  chose  in  action  in  favor  of 
an  assignee,  unless  a  suit  might  have  been  prosecuted  in  such  court 
to  recover  the  said  contents  if  no  assignment  had  been  made,  except 
9 in  cases  of  foreign  bills  of  exchange."     1  St.  78;  Bev.  St.  $  629. 

•  The  provision  in  the  act  of^March  S,  1876,  is :  *Nor  shall  any  circuit 
or  district  court  have  cognizance  of  any  suit  founded  on  contract  in 
favor  of  an  assignee,  unless  a  suit  might  have  been  prosecuted  in  such 
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court  to  recover  thereon  if  no  assignment  had  been  made,  except  in 
cases  of  promissory  notes  negotiable  by  the  law-merchant,  and  bills 
of  exchange." 

It  is  not  claimed  that  the  words  '^assignee"  and  "assignment,**  as 
found  in  the  act  of  1875,  have  any  meaning  different  from  that  at- 
tached to  the  same  words  in  the  act  of  1789,  or  in  section  629  of  the 
Bevised  Statutes.  But  the  contention  of  counsel  is  that  the  coupons 
in  suit,  being  detached  from  the  bonds  and  overdue  when  Ferrine  pur- 
chased them,  were  dishonored,  and  therefore  not  negotiable  by  the 
law-merchant;  consequently,  it  is  claimed,  they  are  not  within  the  ex* 
ception  of  promissory  notes  negotiable  by  the  law-merchant,  but  are 
embraced  by  the  general  inhibition  upon  suits  founded  on  contract 
where  the  assignor  himself  could  not  have  sued  in  the  circuit  court. 
This  position  cannot  be  sustained.  It  is  an  immaterial  circumstance 
that  the  coupons,  when  purchased  by  Perrine,  were  detached  from  the 
bonds.  And  the  bonds  not  having  then  matured,  the  coupons,  though 
overdue,  had  not  lost  the  quality  of  negotiability  by  the  law-merchant. 
This  result  must  follow  from  the  principles  announced  in  Cromwell  v. 
County  of  Sac,  96  U.  S.  68. 

Further,  and  apart  from  any  consideration  of  the  question  as  to 
the  negotiability,  according  to  the  law-merchant,  of  these  coupons, 
Ferrine  is  not  an  assignee  within  the  meaning  of  the  act  of  1875,  or 
of  the  previous  statutes  relating  to  the  same  subject.  Giving  the 
words  "assignee*'  and  "assignment**  their  broadest  signification,  and 
conceding  that,  in  some  cases,  the  holder  of  a  promissory  note  may  be- 
come such  in  virtue  alone  of  an  assignment,  yet,  according  to  the  es- 
tablished construction  of  the  judiciary  act  of  1789,  the  right  of  the 
holder  of  a  promissory  note  or  bond«  payable  to  a  particular  person 
or  bearer,  to  sue  in  his  own  name,  did  not  depend  upon  the  citizen- 
ship of  the  named  payee  or  of  the  first  or  any  previous  holder;  this, 
because,  in  all  such  cases,  the  title  passed  by  delivery  and  not  in 
virtue  of  any  assignment. 

In  BuUard  v.  Bell,  1  Mason,  251,  Mr.  Justice  Stobt  said  that  toS 
bring  a  case^thin  the  exception  contained  in  the  eleventh  section  of* 
the  act  of  1789,  "the  action  must  not  only  be  founded  on  a  chose  in 
action,  but  it  must  be  assignable;  and  the  plaintiff  must  sue  in  vir. 
tue  of  an  assignment.**  "A  note,"  said  he,  "payable  to  bearer,  is 
often  said  to  be  assignable  by  delivery ;  but  in  correct  language  there 
is  no  assignment  in  the  case.  It  passes  by  mere  delivery,  and  the 
holder  never  makes  any  title  by  or  through  any  assignment,  but 
claims  merely  as  bearer.    The  note  is  an  original  promise  by  the 
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maker  to  pay  any  person  who  shall  become  the  bearer;  it  is,  there- 
fore, payable  to  any  person  who  Buccessively  holds  the  note  bonaficUr 
not  by  virtue  of  any  assignment  of  the  promise,  but  by  an  original 
and  direct  promise,  moving  from  the  maker  to  the  bearer,  ** 

In  Bank  of  Kentucky  v.  Wister,  2  Pet.  326,  this  court  said  that  it 
had  "uniformly  held  that  a  note  payable  to  bearer  is  payable  to  any- 
body, and  is  not  affected  by  the  disabilities  [to  sue]  of  the  nominal 
payee."  Thompson  v.  Lee  Co.  3  Wall.  331;  BushneU  v.  Kennedy ^  & 
Wall.  891;  City  of  Lexington  v.  Butler,  14  Wall.  293;  Cooper  \.  Town 
of  Thompson,  18  Blatchf.  484;  Coe  v.  Cayuga  Lake  R.  Co.  19  Blatchf. 
522. 

The  coupons  here  in  suit  are  payable  to  the  holder  thereof,  and, 
upon  the  authority  of  the  adjudged  cases,  Perrine  is  not  an  assignee 
within  the  meaning  of  the  act  of  1875.  He  is  entitled  to  sue  with- 
out reference  to  the  citizenship  of  any  previous  holder. 

We  perceive  no  error  in  the  record,  and  the  judgment  must  be  af- 
firmed.   It  is  so  ordered. 


(106  U.  8.  589) 

Town  of  Thoicpson,  in  thb  Gountt  ov  BuliiIvan,  v.  Pbbbinb. 

(January  22, 1883. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

F.  F.  Bush  and  F.  N.  Bangs,  for  plaintiff  in  error. 

Wm.  M.  Evarts,  for  defendant  in  error. 

Hablan,  J.  This  case  is  controlled  by  the  decision  just  made  in 
case  No.  76  [supra"]  between  the  same  parties. 

Ihe  judgment  is  affirmed. 


(106  U.  a  464) 

CiiABK,  Collector,  etc.,  r.  Keith. 

(January  22, 1883.> 

Wbit  of  Ebrobp— Review  oh. 

Whatever  has  heen  decided  here  on  one  writ  of  error  cannot  be  re-examined  on  a 

subsequent  writ  brought  in  the  same  suit. 
Where  an  instruction  was  in  exact  conformity  with  a  prior  ruling  of  the  supreme 

court,  it  wiU  not  be  re-examined  on  writ  of  error. 
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In  Error  to  the  Supreme  Court  of  the  State  of  Tennessee. 

Ber^.  J.  Lea,  Henry  Cocper,  and  Horace  H,  Harrison,  for  plaintiff  in 
error. 

R.  McP.  Smith  and  Sp'l  HiU,  for  defendant  in  error. 

Wattb,  G.  J.  When  this  case  was  here  on  a  former  writ  of  errorS 
it  was^decided  that  Keith,  the  collector,  was  bound  in  law  to  receiye* 
the  genuine  notes  of  the  Bank  of  Tennessee,  issued  after  May  6, 1861, 
in  payment  of  taxes  due  the  state  of  Tennessee,  unless  he  showed  in 
•defense  that  the  notes  tendered  were  issued  for  the  purpose  of  aiding 
the  rebellion.  The  affirmative  of  this  issue  was  put  on  the  collector. 
Keith  y.  Clark,  97  TJ.  S.  454.  That  question  is  no  longer  open  in 
this  case,  for  the  reason  that  it  has  long  been  settled  that  whatever 
has  been  decided  here  on  one  writ  of  error  cannot  be  re-examined  on 
a  subsequent  writ  brought  in  the  same  suit.  This  rule  was  distinctly 
stated  in  SupWe  v.  Kennicatt,  94  XT.  S.  499,  where  numerous  au- 
thorities are  cited,  beginning  as  early  as  Himely  v.  Rose,  8  Granchi 
314. 

On  the  trial  of  an  issue  framed  to  meet  the  case  as  it  was  sent 
back  from  here  for  further  proceedings,  the  court  instructed  the  jury 
as  follows: 

"*  If  a  part  of  the  Torbett  issue  (that  after  May  6, 1861)  was  made  and 
signed  by  the  proper  officers  of  the  bank  to  aid  the  rebellion,  and  the  other 
part  of  said  issue  was  made,  signed,  and  issued  for  the  purpose  of  doing  a 
legitimate  banking  business,  and  you  cannot  say  from  the  evidence  in  the 
<»8e  that  the  notes  here  sued  on  were  issued  in  aid  of  the  rebellion,  or  were 
signed  and  issued  for  legitimate  banking  business,  then  you  should  find  for 
the  plaintiff.  In  other  words,  the  law  presumes  that  the  notes  here  sued  upon 
were  issued  for  a  lawful  purpose,  and  the  burden  of  proof  is  upon  the  defend* 
ant  to  show  otherwise  before  this  defense  can  be  sustained.'' 

The  ruling  of  the  supreme  court  of  Tennessee  sustaining  this  in« 
fltruction  is  the  only  error  assigned  on  the  record  brought  up  with 
the  present  writ.  As  the  instruction  was  in  exact  conformity  with 
our  former  decision,  which  we  cannot  re-examine  in  the  present  case, 
the  judgment  is  affirmed. 
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(107  U.   8.  182) 

HoFFEsm  p.  Buc(8BiiL  and  others. 

(January  22»  1888.) 
Patbhtb  fob  iHTsnnoHa— Olaimb  nr  REiasnB. 

daims  1»  8, 9, 11. 12, 14, 16,  and  19  of  reiasned  latten  patent  No.  2,224,  granted 
April  10, 1866,  to  Reuben  HoUheina,  for  an  ••  improvement  in  harvesters,"  the 
original  patent,  No.  35,315,  having  been  granted  to  him  May  20, 1862,  and 
claims  1,  2,  6, 7,  and  9  of  reissued  letters  patent  No.  2,490,  granted  February  19, 
1867,  to  Reuben  HolFheins,  for  an  **  improvement  in  harvesters,"  the  original 
patent,  No.  40,481,  having  been  granted  to  hhn  November  3, 1863,  and  reissued 
in  two  divisions,— one,  No.  1,888,  February  28, 1865,  and  the  other,  No.  2,102^ 
November  7, 1865,— and  No.  2,490  having  been  issued  on  the  surrender  of  No. 
2,102,  considered. 

The  difference  between  the  specifications  and  the  drawings  of  No.  35,316  and  those 
of  No.  2,224  pointed  out 

There  is  no  warrant  in  No.  35,315  for  locating  the  rake-support,  or  any  part  of  it» 
on  the  finger-beam,  and  as  each  of  the  abOTa-aamed  claims  of  No.  2,224  has, 
as  an  element,  either  a  rake,  or  a  rake  and  reel,  mounted  on  or  attached  to  the 
cutting  apparatus  or  the  finger-beam.  No.  35,315  could  not  lawfully  be  reissued 
with  those  claims. 

The  diilerence  between  the  raking  apparatus  and  rake-support  of  No.  2,224  and 
those  of  the  defendants,  pointed  out. 

The  defendants  devised  a  new  arrangement  of  rake,  which  made  it  possible  for 
them  to  mount  their  rake-support  on  the  heel  of  the  finger-beam,  where  the 
rake-support  of  No.  2,224  could  not  be  mounted. 

The  difference  between  the  yielding  belt- tightener  of  No.  2,224  and  the  defendants* 
arrangement  for  driving  the  raking  apparatus  pointed  out,  and  the  latter  heid 
not  to  be  a  mechanical  equivalent  for  the  former. 

No.  40,481  negatives  the  idea  of  mounting  the  rake-post  on  the  finger-beam,  while 
an  element  in  claim  1  of  No.  2,490  is  the  mounting  of  the  raking  mechanism 
on  the  finger-beam. 

In  No.  2,490,  a  driver's  seat  mounted  on  the  main  frame,  so  as  to  enable  the  driver 
to  ride  on  the  machine  while  the  rake  is  in  operation,  is  an  element  in  claims  1 
and  9,  while  the  driver's  seat  in  No.  40,481  is  not,  and  cannot  be,  in  such  a  po- 
sition that  the  driver  can  ride  on  the  seat  while  the  rake  is  in  operation. 

The  raking  apparatus  is  an  element  in  claims  2, 7,  and  9  of  No.  2,490,  and,  in  view 
of  the  differences  between  the  two  machines,  in  the  construction  of  the  raking 
mechanism  and  the  arrangement  and  location  of  the  rake-post,  the  rake  of 
claims  2,  7,  and  9  is  to  be  construed  to  be  such  a  rake,  and  one  so  arranged,  on 
a  rake-post  so  mounted,  as  is  shown  and  described  in  the  specification,  and  thus 
does  not  include  the  defendants'  raking  mechanism  or  rake-post. 

The  driving  device  in  claims  6  and  7  of  No.  2,490  7iM  not  to  include  the  defend- 
ants' driving  device,  the  former  being  an  extensible  t ambling  shaft  and  the 
latter  a  chain  belt  with  open  links,  and  patentability  or  invention  inhering  on^ 
in  the  device  and  not  in  its  location. 

No  cause  of  action  is  established  against  the  defendants  on  either  of  the  patents 
sued  on. 
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Appeal  from  the  oirouii  oonrt  of  the  United  States  for  the  North- 
em  Difitrict  of  Ohio. 

Oeo.  H.  Christy  and  J.  H,  B.  Lairohe,  for  appellant. 

Oeo.  Harding  and  John  R.  Bennett,  for  appellees. 

Blatchfobd,  J.  This  sait  is  brought  for  the  infringement  of  two 
reissued  letters  patent  granted  to  the  appellant.  One,  No.  2,224, 
was  issned  April  10,  1866,  for  an  ^improvement  in  harvesters;"*  the 
original  patent.  No.  85,815,  having  been  issned  to  him  May  20, 1862. 
The  other,  No.  2,190,  was  issned  February  19,  1867,  for  an  ''im- 
provement in  harvesters;"  the  original  patent,  No.  40,481,  having 
been  issned  to  him  November  8,  1868,  and  reissued  in  two  divisions, 
one,  No.  1,888,  February  28,  1865,  and  the  other,  No.  2,102,  No- 
vember 7,  1865, — and  No.  2,490  having  been  issued  on  the  surrender 
of  No.  2,102.  J 

No.  2,224  contains  19  claims,  and  No.  2,490  contains*  9  claims. • 
In  No.  2,224  claims  1,  8,  9, 11,  12, 14,  10,  and  19,  and  in  No.  2,490 
claims  1,  2,  6,  7,  and  9,  are  alleged  to  have  been  infringed.  The 
circuit  court  rendered  a  decree  that  the  appellees  had  not  infringed 
any  invention  of  which  the  appellant  was  the  original  and  first  in- 
ventor, recited  in  the  two  reissues  sued  on;  that  No.  2,224  ''contains 
inventions  different  from  that  contained"  in  No.  85,815;  that  No. 
2,490  contains  inventions  different  from  that  embraced  in  No.  40,481; 
that  the  said  reissues  respectively  are,  therefore,  void ;  and  that  the 
bill  be  dismissed.  From  this  decree  this  appeal  is  taken.  In  No. 
2,224  the  claims  in  question  are  these: 

<*(1)  A  sweep-rake,  which  is  mounted  upon  the  heel  of  the  finger-beam 
proper,  or  upon  the  inner  front  corner  of  the  platform  of  a  harvester  which 
has  its  cutting  apparatus  and  platform  hinged  to  the  draft-frame,  all  in  such 
manner  that  the  rake-arm  sweeps  the  platform  from  front  to  inner  side^  and 
maintains  a  correct  position  in  relation  to  the  finger-beam  and  platform  dm> 
ing  the  rising  or  falling  movements  thereof  on  the  Joint  or  joints  by  which 
the  finger-beam  is  connected  to  the  draft-frame,  substantially  as  set  forth.^ 
*'(8)  In  a  harvesting  machine  which  has  its  cutting  apparatus  hinged  or  jointed 
to  the  main  frame  in  such  manner  as  to  allow  it  to  conform  at  both  ends  to 
the  undulations  of  the  ground,  and  a  rake  mounted  upon  the  said  cutting  ap- 
paratus, or  upon  the  platform  thereof,  I  claim  so  constructing  and  arranging 
the  several  parts  that  the  support  of  the  rake  can  occupy  a  position  outside 
of  the  inner  drive-wheel,  B,  or  a  position  which  is  between  the  point  of  sus- 
pension, ft,  and  the  outer  divider,  G,  and  can  also  be  hung  or  be  suspended  b^ 
low  the  draft-frame,  substantially  as  described.**  **(9)  Effecting  a  combina- 
tion of  a  rake  and  reel,  located  substantially  as  described,  and  a  finger-beam 
and  platform,  with  the  main  frame,  by  means  of  a  hinged  draw-bar,  &,  and 
hinged  brace,  I,  or  hinged  suspender,/,  and  an  extension  bracket,  2,  or  their 
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equivalents,  substantially  as  and  for  the  purposes  described."    ''(11)  Preyent- 

ing  a  too  sudden  or  abrupt  deflection  of  a  rake  and  reel  mounted  upon  a 

hinged-joint  cutting  apparatus,  by  carrying  the  point  of  suspension  beyond 

!J  the  rake-support  towards  the  center  of  the  draft-frame,  by  means  substantially^ 

•  as  described."  "(12)  A  continuously-reyolying*rake^  which  is  mounted  di- 
rectly and  wholly  upon  the  platform  or  flnger-beam,  so  as  to  rise  and  fall' 
therewith  independently  of  the  draft-frame,  when  said  rake  is  located  betweea 
the  center  of  the  draft-frame  and  the  outer  divider,  and  passes  in  at  the  front 
of  the  machine  upon  the  platform  and  sweeps  around  to  the  inner  side  of  the- 
platform,  substantially  as  described."  *'(14)  The  combination  of  a  suspended 
hinge-joint  cutting  apparatus  of  harvesters,  and  a  combined  rake  and  reel, 
which  is  mounted  directly  and  wholly  upon  the  suspended  platform  or  hinged 
finger-beam,  substantially  as  and  for  the  purpose  described."  ^(16)  The  com- 
bination of  a  combined  rake  and  reel,  mounted  upon  a  hinged-joint  cutting^ 
apparatus,  and  a  yielding  belt-tightener,  substantially  as  and  for  the  purpose 
described."  «*(19)  Providing,  in  a  harvester  with  the  rake  attached  to  its^ 
hinged  finger-beam  or  platform,  an  extensible  means  for  driving  the  rake, 
which  will  permit  the  platform  and  rake  to  rise  and  fall  together,  and  accom- 
modate themselves  independently  of  the  draft-frame  to  the  undulations  of  the 
ground,  substantially  as  described  and  for  the  purpose  set  forth." 

The  original  patent.  No.  86,815,  in  stating  what  the  invention  is, 
says  that  it  consists  of  certain  improvements  ''in  the  manner  of 
mounting  and  operating  a  revolving  rake."  There  were  three  feat- 
ures set  forth  in  the  specification  of  No.  85,815 :  (1)  the  peculiar 
construction  of  the  reel  and  rake;  (2)  the  peculiar  form  and  location 
of  the  rake-post;  (8)  the  peculiar  manner  of  operating  the  rakes. 
There  were  only  three  claims  in  No.  35,815,  one  covering  each  of 
said  three  features,  as  follows: 

**(!)  A  combined  reel  and  rake,  rotating  upon  a  vertical  axis,  and  having  its- 
arms  successively  turned  up  into  an  inverted  position  to  pass  over  the  main 
frame,  substantially  as  explained."  «(2)  The  inclined  standard,  I,  rigidly 
mounted  upon  a  loosely-hinged  platform,  and  employed  to  support  a  revolving 
reel  and  rake  in  an  unchangeable  position  in  relation  to  the  said  platform, 
without  obstructing  the  free  motion  of  the  latter."  **(3)  The  yielding  and 
swiveled  rod,  Q,  operating  in  combination  with  the  band,  P,  and  pulleys,  O  and 
B,  in  the  manner  and  for  the  purposes  herein  shown  and  explained." 

•  A  copy  of  the  model  filed  in  the  patent-office  with  the*original  ap- 
plication for  No.  85,315  is  in  evidence.  The  invention  shown  in  the 
specification  of  No.  35,315  consists,  in  general  terms,  in  mounting  a 
rake  upon  a  quadrant-shaped  platform,  said  platform  being  hinged 
to  the  frame  of  a  two-wheeled  machine  in  such  manner  that  the 
raking-arms  wUl  maintain  at  all  times  a  proper  working  position  rel- 
atively to  the  surface  of  the  platform  and  at  the  same  time  reoeive- 
motion  from  driving  mechanism  mounted  on  the  main  frame;  the  re» 
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Boli  being  aooomplished  by  oonstrncting  the  raking  apparatus  in  a 
peooliar  manner^  and  moanting  it  in  a  peculiar  manner  upon  the 
platform  of  the  machine,  and  also  by  connecting  the  driving  mech- 
anism of  the  rake  with  the  driving  mechanism  on  the  main  frame  by 
a  belt  mounted  in  a  peculiar  manner,  so  that  the  varying  changes  in 
the  position  of  the  platform  and  the  raking  apparatus,  relatively  to 
the  main  frame  and  the  gearing  therein,  will  not  affect  the  driving 
mechanism  of  the  rake.     The  specification  says : 

*'D  is  a  segmental  platform,  provided  with  a  divider,  E,  at  its  outer  end, 
and  resting  upon  a  roUer, «.  F  is  a  draw-bar  connected  at  front  by  a  universal 
joint  to  the  frame,  A,  and  attached  at  back  to  a  shoe,/,  upon  which  the  inner 
side  of  the  platform  may  rest.  G  is  a  lateral  brace-rod,  hinged  at  one  end 
beneath  the  right-hand  rear  comer  of  the  main  frame,  and  at  the  other  to  the 
draw-bar,  F,  or  shoe,/.  H  is  a  Unk  by  which  the  inner  end  of  the  platform  is 
suspended  from  the  back  of  the  main  frame.* 

This  language  describes  the  parts  which  relate  to  the  platform  and 
the  devices  by  which  it  is  attached  to  the  main  frame,  and  by  which 
it  is  permitted  to  vary  its  movement  relatively  to  the  main  frame,  to 
conform  to  the  unevenness  of  the  ground,  and  there  is  nothing  else 
on  the  subject  in  the  text  of  the  specification.  In  the  drawings  of 
No.  35,815,  the  suspending  link,  H,  by  which  the  inner  side  of  the 
platform  is  suspended  from  the  main  frame,  so  as  to  keep  it  on  a 
level  with  the  wheel  at  the  outer  shoe,  at  the  opposite  side  of  the  plat- 
form, is  attached  at  its  lower  end  to  an  arm  which  extends  out  from 
the  platform  nearly  to,  but  short  of,  the  middle  of  the  width  of  the 
tread  of  the  left-hand  driving-wheel,  B,  but  the  drawing  represents 
the  central  line  of  the  link,  H,  as  in  the  vertical  plane  of  the  left-^ 
hand  edge  of  the  tread  of  the  wheel,  B,  so  as  to  put  the  point  o^sus-* 
pension  in  a  vertical  line  with  the  left-hand  edge  of  the  tread  of  the 
wheel,  B.  The  model  referred  to  shows  the  link  as  being  suspended 
at  a  point  on  the  frame  to  the  right  of  the  vertical  plane  of  the  left- 
hand  edge  of  the  tread  of  the  wheel,  but  not  to  the  right  of  the  ver- 
tical plane  of  the  middle  of  the  width  of  the  tread.  In  the  reissue 
great  stress  is  laid  upon  this  point  of  suspension.  In  the  specifica- 
tion of  the  reissue  it  is  said : 

«*  From  the  inner  corner  of  the  finger-beam  or  platform,  or  from  the  metal 
foot-piece  of  the  rake  and  reelnsupport,  by  which  the  support  is  screwed  to  and 
braced  on  the  platform  and  finger-beam,  a  strong  bracket,  2,  is  extended 
beyond  the  left-hand  side-beam  of  the  draft-frame.  To  the  extremity  of  this 
arm  a  swinging  link  or  chain,/,  is  loosely  connected  or  jointed,  as  at  g^  and  by 
means  of  this  link  or  chain  the  finger-beam,  platform,  and  rake,  though  ar- 
ranged at  the  left  of  the  left-hand  drive-wheel,  B,  can  be  suspended  from  a 


Digitized  by 


Google 


574  '  BUPBBUB  00UB7  BBPOBTBB. 

point  which  l8  to  the  right  of  the  said  left-hand  slde-heam.  The  suspension 
is  effected  bj  hanf^ng  the  upper  end  of  the  link  or  chain  to  the  rear  beam  of 
the  draft-frame,  as  represented  at  A.*' 

In  the  drawings  of  the  reissue  the  point  of  suspension  of  the  link  is  lo- 
cated a  little  to  the  right  of  the  vertical  plane  of  the  middle  of  the  width 
of  the  tread  of  the  left-hand  driving-wheel,  and  the  arm  or  bracket  to 
which  the  lower  end  of  the  link  is  attached  extends  to  a  point  beyond, 
and  at  the  right  hand  of  the  middle  of  the  width  of  such  tread.  In  the 
specification  of  No.  86,815  the  word  "finger-beam"  is  not  found,  nor 
is  a  finger-beam  described  in  it  or  shown  in  the  drawings. 

As  to  the  method  of  mounting  the  rake,  the  specification  of  No. 
35,815  says: 

"« I  is  a  post  rigidly  secured  to  the  inner  side  of  the  platform,  and  Inclining 
over  the  rear  of  the  main  frame;  i  is  a  brace-rod  extending  from  the  draw-bar 
to  the  said  post,  to  support  the  latter  at  top;  J  is  a  box  mounted  on  the  top 
of  the  post,  I,  and  constituting  the  bearing  in  which  the  disk,  K,  rotates.  The 
rakes  or  reel-arms,  L,  L*,  are  mounted  in  couples  upon  the  ends  of  hcttizontal 
shafts,  M,  M*,  which  are  Joumaled  at  right  angles  across  the  rotating  disk,  K." 

This  is  all  that  is  found  in  that  specification  as  to  the  location  of 
the  axis  of  the  rake.  On  the  other  hand,  the  specification  of  the  re- 
3  issue  says :  ''Figure  9  is  a  rear  elevation  of  a  portion  of  the  machine, 
•  showing  the  manner  of  suspending  the  rake  and  reel-support  upon  the 
hinge- joint  finger-beam  or  platform  thereof."  The  drawings  of  the 
reissue  show  a  finger-beam,  and  it  is  lettered,  and  referred  to  by  let- 
ter in  the  text.    The  specification  of  the  reissue  further  says: 

''It  is  also  important  to  have  the  suspension  of  the  rake  made  in  such  a 
manner  that  the  base  of  the  support  of  the  axis  of  the  rake  is  wholly  upon  the 
hinged  finger-beam,  or  the  platform  thereof;  and  also  that  the  rake,  the  finger- 
beam,  and  the  platform  shall  be  rigidly  connected  together.** 

Here  the  word  ^finger-beam  **  is  again  introduced,  as  important 
in  connection  with  the  support  of  the  axis  of  the  rake.  The  expert 
for  the  defendants  states  that  the  drawings  of  No.  85,815  show  the 
base  of  the  support  of  the  rake  so  far  back,  or  to  the  rear  of  the  front 
edge  of  the  platform,  that  it  cannot,  in  his  opinion,  be  brought  in  con- 
tact with  the  finger-beam,  without  changing  its  locality  very  materi« 
ally,  or  the  mode  of  its  construction  or  attachment.  But  the  speci- 
fication of  the  reissue  says: 

«'  D  is  the  finger-beam  and  E  the  platform  of  the  harvester,  the  cutting  ap- 
paratus and  guard-fingers  being  left  ofiC  F  Is  a  support  for  a  combined  rake 
and  reeL  This  support  is  mounted  rigidly  upon  the  inner  front  comer  of  the 
platform  and  heel  of  the  finger-beam,  but  it  may  be  mounted  either  wholly 
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on  the  finger-beam  or  wholly  on  any  part  of  the  platform,  which  is  to  the  left 
of  the  left-hand  drive-wheel,  B,  or  to  the  right  of  said  drive- wheel,  if  it  is  a 
right-hand  machine." 

There  is  no  warrant  in  the  original  patent  for  locating  the  rake- 
sapporti  or  any  part  of  it|  on  the  finger  beam. 

As  to  claim  1  of  the  reissue,  the  finger-beam  is  made  an  element 
of  the  combination,  while  in  the  specification  and  drawings  of  No. 
85,315  there  is  no  reference  to  a  finger-beam.  Moreover,  the  raking 
apparatus  of  the  appellant  is  so  constructed  that  when  one  of  the 
arms  has  descended  to  force  the  grain  towards  the  platform  and  to 
sweep  across  the  platform,  the  opposite  arm  must  be  raised  to  such 
a  point  as  to  clear  the  wheel  of  the  machine.  The  arms  are  in  pairs, 
and  the  motion  of  one  arm  of  a  pair  is  controlled  by  the  motion  and 
operation  of  the  opposite  arm  of  that  pair.  The  inclination  of  the 
two  to  each  other  is  such  that  when  one  is  sweeping  across  the  plat-S 
form  the  other  forms  an  exactly  opposite  angle  to  the  axis^on  which* 
they  both  revolve.  Therefore,  the  support  of  the  rakes  must  be  so 
mounted  that  they  can  descend  to  the  grain  at  the  proper  point  in 
front  of  the  cutters  to  press  in  the  grain  and  sweep  across  the  plat- 
form and  deliver  the  gavels  and  then  rise  out  of  the  way  of  the  frame. 
To  effect  this,  the  point  of  vibration  of  the  pair  of  arms  must  be 
raised  so  high  and  carried  over  towards  the  frame  so  far,  that  the  de- 
scending arm  may  reach  its  proper  position  to  do  its  work,  while  the 
other  arm  of  that  pair  shall  clear  the  frame  in  rising.  Therefore, 
the  support  of  the  raking  apparatus  was  required  to  be  of  such  form 
and  character,  and  so  placed  relatively  to  the  platform  and  frame, 
that  one  arm  of  a  pair  would  not  interfere  with  the  working  of  the 
other  arm  of  the  same  pair.  Now,  the  arms  of  the  raking  apparatus 
are  diametrical  arms,  the  centers  of  which  are  axes  mounted  on  a 
horizontal  head,  which  head  is  so  fastened  on  a  vertical  shaft  that, 
the  opposite  ends  of  the  arms  being  inclined  to  the  axis  of  rotation, 
one  end  of  one  arm  will  descend  and  sweep  across  the  platform,  while 
the  other  will  be  carried  in  an  exactly  opposite  direction,  with  its 
rake  teeth  turned  up,  while  the  teeth  of  its  opposite  arm  are  turned 
down.  In  such  an  arrangement,  the  bearing  point  or  axis  of  rotation 
of  the  arms  must  be  carried  up  a  considerable  distance  above  the 
platform  and  reach  over  in  a  diagonal  direction  from  the  front  edge 
of  the  cutters  to  the  delivery  edge  of  the  platform,  so  that  the  rake 
at  its  end  next  the  base  of  the  rake-support  may  be  brought  close 
enough  to  the  platform  to  do  its  work.  Hence,  the  inclined  post  of 
No.  85,815,  described  as  so  inclined  and  thus  claimed  in  claim  2  of 
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that  patent.      Bat  in  the  specification  of  the  reisBue,  though  the 
drawings  show  the  same  sort  of  inclined  post  or  standard,  it  is  said : 

**  From  the  platform  or  finger-beam  the  support  may  extend  in  an  Inclined 
position  as  high  as  the  top  of  the  draft-frame,  and  then  take  a  turn  over  to- 
wards the  center  of  said  frame,  as  represented,  so  as  to  form  a  support  for  the 
rake  and  reel  which  shall  be  somewhat  higher  than  the  frame  and  between 
the  two  driye  or  supporting  wheels.  The  particular  shape  and  height  of  this 
support  is  not  very  material,  so  long  as  the  base  of  it  is  affixed  at  some  point 

between  the  center  of  the  main  frame,  A,  and  the  outer  shoe  or  diyider,  G." 

i 

(I 

t  The  special  kind  of  snpport^described  and  shown  in  the  patents* 
original  and  reissued,  is  essential  to  the  operation  of  the  special  kind 
of  raking  apparatus  there  described.  But  the  appellees'  machine 
has  a  raking  apparatus  differently  organized.  In  it  eaoh  arm 
moves  independently  of  every  other  arm,  the  arms  are  not  eoupled 
in  pairs,  and  each  does  its  work  without  reference  to  the  move« 
ment  of  any  other.  Therefore,  it  is  unnecessary  to  raise  the  sup- 
porting point  of  the  rake-arms  to  any  considerable  height,  or  to 
carry  it  over  to  a  location  between  the  drive-wheels,  and  in  the  ap- 
pellees' machine  the  pivot  on  which  the  rakes  revolve  is  at  a  con- 
siderable distance  towards  the  outer  shoe  and  is  not  all  between  the 
drive-wheels.  The  appellees'  sweep-rake  is  not  substantially  such  a 
sweep-rake  as  is  referred  to  in  daiin  1  of  the  reissue,  nor  is  it 
mounted  in  such  a  manner  as  to  perform  the  functions  of  the  appel- 
lant's rake.  The  rake-post  in  the  appellees'  machine  is  vertical  and 
not  inclined,  and  is  mounted  on  the  shoe  or  inner  end  of  the  finger- 
beam. 

In  analyzing  the  two  machines,  in  view  of  the  state  of  the  art,  it 
appears  that  the  appellant  adapted  a  continuously-revolving  gather- 
ing and  discharging  rake  to  a  two-wheeled  loosely-jointed  finger-bar 
machine.  To  do  this  he  employed  a  peculiar  rake  and  a  peculiar 
rake-support.  The  appellees  employ  an  entirely  different  rake.  They 
have  a  series  of  radial  arms  pivoted  each  independently  of  every  other 
in  a  head,  which  has  a  double  cam  guideway  for  each  arm,  and  the 
arms  are  thereby  elevated  vertically  so  as  not  to  strike  the  frame  in 
passing  up.  This  makes  it  possible  for  the  appellees  to  place  the 
support  for  their  rake  on  the  finger-beam  by  the  side  of  the  frame  and 
in  the  line  of  the  cutters,  instead  of  behind  the  frame.  No  such  or- 
ganization is  possible  with  the  appellant's  arrangement  of  rakes. 
The  center  of  movement  of  his  rakes  must  be  brought  in  line  with  the 
cutters  by  having  an  inclined  rake-post,  the  base  of  which  is  not  in  a 
vertical  line  with  the  line  of  the  cutters.    He  shows  no  mode  of  plac- 
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ing  the  base  of  the  post  on  the  finger-beam.  If  it  were  placed  there, 
with  his  arrangement  of  rake-arms,  and  his  inclined  post,  the  center 
of  motion  of  the  arms  woold  be  so  far  oat  of  its  proper  position  that  the 
arms  would  not  do  their  work.  Haying  independent  radial  arms,  the  j 
appellees  can  have  a  vertical  and  not  an^inclined  rake-post,  and  can* 
bring  the  center  of  motion  of  the  arms  in  a  line  with  the  catters  by 
mounting  the  vertical  post  on  the  finger-beam.  They  do  this,  and  for 
that  purpose  they  have  a  bridge  over  the  inner  shoe  of  the  finger- 
beam  for  the  foot  of  the  rake-post  to  rest  on,  while  at  the  same  time 
the  cutters  can  vibrate  under  the  bridge.  The  post  is  hollow  and 
supports  the  cam  guideway,  and  the  vertical  shaft  which  revolves  the 
rakes  passes  up  in  and  through  the  hollow  post.  The  appellees  have 
not  borrowed  from  the  appellant.  They  devised  a  new  arrangement 
of  rake  which  made  it  possible  for  them  to  mount  their  rake-support 
on  the  heel  of  the  finger-beam  proper,  where  the  appellant  can  never 
mount  his,  and  where  that  of  the  appellees  is  mounted.  The  theory  of 
the  reissue  appears  to  be  that,  as  the  original  patent  shows  a  special 
device  for  supporting  a  special  arrangement  of  rakes,  such  device  be- 
ing located  on  a  particular  part  of  the  platform  other  than,  and  not 
possible  to  be,  a  part  of  the  finger-beam,  he  can  claim  in  a  reissue 
any  device  for  supporting  a  revolving  rake,  even  one  located  on  the 
finger-beam.  To  carry  out  this  view,  the  word  "finger-beam**  is  in- 
terpolated in  the  specification,  in  this  connection,  as  an  addition  to  the 
word  '"platform,"  and  the  rake-post  is  described  as  being  attached  to 
the  finger-beam  or  the  platform.  But  there  is  an  entire  absence  in 
the  original  specification,  and  in  the  reissued  specification,  of  any  de- 
scription of  any  means  by  which  the  rake-support  can  be  attached  to 
or  mounted  on  the  finger-beam,  or  by  which  the  rakes  can  be  made 
to  work  with  the  rake-support  in  that  location,  or  by  which  the  con- 
necting-rod of  the  cutters  can  be  free  to  work  with  the  support  so 
placed.  The  law  of  reissues  never  at  any  time,  or  under  any  con- 
struction, allowed  that  to  be  done  which  has  been  thus  attempted  in 
this  case.  The  foregoing  views  apply  also  to  claims  8,  9,  11, 12, 14, 
16,  and  19,  being  all  the  other  claims  alleged  to  have  been  infringed, 
and  each  of  which  has,  as  an  element,  either  a  rake,  or  a  rake  and 
reel,  mounted  on  or  attached  to  the  cutting  apparatus  or  the  finger- 
beam. 

In  the  reissue  claim  2  is  substantially  the  same  as  claim  1  of  the  orig- 
inal, claim  6  (with  the  interpolation  of  the  finger-beam)  is  intended? 
to  take  the  place  of  claim  2  of  the  original/and  claim  18  corresponds* 
v.l— 87 
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with  claim  8  of  the  original.  Yet  the  appellees*  maohine  is  not 
alleged  to  infringe  either  claim  2,  claim  5,  or  claim  18  of  the  reissae; 
nor  does  it  embrace  what  was  covered  by  any  one  of  the  three  claims 
of  the  original.  As  to  the  yielding  belt-tightener  of  the  appellant, 
which  is  the  sabjeot  of  claim  3  of  the  original  patent  and  is  an  ele« 
ment  in  claim  16  of  the  reissae,  the  appellees'  machine  does  not  employ 
any  device  which  performs  the  function  of  tightening  a  belt.  It  uses, 
to  communicate  motion  from  the  main  axle  to  the  raking  apparatus, 
an  old  form  of  chain  belt,  composed  of  square  open  links,  connected 
by  loops  of  metal  between  the  links,  and  the  links  arranged  to  run 
over  sprocket-wheels,  which  have  teeth  on  them  corresponding  to 
openings  in  the  links  of  the  chain,  and  which  prevent  the  chain  from 
slipping  on  the  wheels.  As  the  links  of  the  chain  engage  positively 
with  the  teeth  on  the  sprocket-wheels,  there  is  no  need  of  a  belt- 
tightener,  as  no  slackness  in  the  chain  can  interfere  with  the  driving 
action.  The  only  function  of  the  appellees'  device  which  holds  up» 
by  a  yielding  pressure,  the  under  part  of  the  chain-belt,  is  to  so  guide 
that  part,  when  slack,  that  the  teeth  on  the  sprocket-wheels  may 
readily  enter  the  links  of  the  chain.  The  appellant's  belt  could  not, 
in  the  same  position,  drive  the  raking  apparatus  so  as  to  make  it 
work  properly.  The  appellees,  by  the  use  of  sprocket-puUeys  and  a 
chain,  dispense  with  a  tight  friction-band,  and  with  a  pulley  around 
which  the  platform  vibrates,  and  with  a  tightening  pulley.  Their 
arrangement  is  not  an  equivalent,  in  mechanism  or  functions,  for 
that  of  the  appellant. 

It  is  made  an  element  of  claim  11  of  the  reissue  that  the  point  of 
suspension  of  the  platform  to  the  main  frame  is  carried  beyond  the 
rake-support  towards  the  center  of  the  draft-frame,  by  means  de- 
scribed in  the  specification,  so  as  to  prevent  a  too  sudden  or  abrupt 
deflection  of  the  rake  and  reel.  The  specification  of  the  reissue  says 
that  ''it  is  important  that  the  great  weight  of  the  rake,  fiuger-beam, 
and  platform  shall  not  cause  the  draft-frame  to  tilt  over  on  its  right- 
hand  drive-wheels  by  sudden  and  abrupt  motions,  but  shall  tend  to 
insure  a  square  run  of  the  draft-frame  upon  the  ground  during  the 
Q  pitching  or  rising  and  falling  motions  of  the  finger-beam,  platform, 
•  and  rake,  and  thus*an  even  and  easy  draft  for  the  beam  be  secured.  ** 
But  the  reissue  shows  the  point  of  suspension  of  the  platform  to  the 
main  frame  as  being  nearly  under  the  axis  on  which  the  rake-arms 
revolve,  and  said  point  is  near  the  vertical  plane  of  the  middle  of 
the  width  of  the  tread  of  the  drive- wheel  which  is  next  to  the  cutters, 
80  that  the  inner  end  of  the  platform  is  subject  to  all  the  vertical  mo* 
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tioiiB  of  8tioh  driye-whedL  The  point  of  saspension  being  in  the 
pathway  of  the  wheel,  the  rising  or  falling  motion  of  the  wheel  mast 
be  communicated  to  that  end  of  the  cntters  which  is  next  to  sach 
wheel.  In  the  appellees'  machine  the  suspension  of  the  platform  is 
made  by  an  arm  extending  out  from  the  finger-bar  or  inner  shoe  to 
a  point  about  opposite  the  center  of  the  main  frame,  and  which  arm 
is  there  suspended  by  a  chain  to  a  hook  on  the  frame,  so  that  the 
weight  of  the  cutting  apparatus  and  rake  and  inner  part  of  the  plat- 
form is  transferred  to  nearly  a  center  point  between  the  drive- wheels. 
The  appellant^s  structure  shows  no  such  organization,  and  does  not 
involve  what  the  appellees  have  done.  For  the  foregoing  reasons, 
without  considering  the  many  other  questions  raised  in  the  case,  it 
must  be  held  that  the  appellant  has  not  established  any  cause  of 
action  against  the  appellees  on  reissue  No.  2,224. 
In  No.  2,490  the  claims  in  question  are  these : 

**(!)  The  combination,  in  a  two-wheeled  hinge-joint  machine  of  a  driver's 
seat  mounted  upon  the  main  frame,  with  a  raking  mechanism  mounted 
upon  the  finger-beam,  and  rotating  around  a  vertical  axis,  or  one  nearly  so, 
substantiaUy  in  the  manner  described,  for  the  purpose  of  enabling  the  driver 
to  ride  on  the  machine  while  the  rake  is  in  operation."  **(2)  The  combina- 
tion, in  a  two-wheeled  hinge-joint  machine,  of  a  shoe  with  a  hinged  joint  in 
it,  with  a  rake  and  platform  having  an  extension,  J',  and  with  a  draft-frame 
which  sustains  the  weight  of  the  cutting  apparatus  and  raking  apparatus,  with 
platform  attached,  at  a  point  between  the  two  drive-wheels."  **(6)  Driving  a 
revolving  rake^  or  a  combined  revolving  rake  and  reel,  which  move  about  a 
vertical  or  nearly  vertical  axis,  by  a  device  arranged  on  the  grain  side  of  the 
inner  drive-wheel  or  inner  side  of  the  draft-frame."  ''(7)  Making  a  direct) 
driving  connection*between  a  revolving  rake,  or  a  combined  rake  and  reel,* 
which  move  about  a  vertical  or  nearly  vertical  axis,  and  the  inner  end  of  the 
main  frame  axle  of  the  draft-frame."  <*(9)  The  combination  of  a  quadrant 
platform,  hinged  finger-beam,  revolving  rake,  and  a  driver's  seat  supported  by 
the  main  frame." 

The  original  patent.  No.  40,481,  says  that  the  improvements  cov- 
ered  by  it  consist  (1)  in  a  peculiar  construction  and  combination 
of  frame,  gearing,  and  double  driving-wheels;  (2)  in  a  device  for 
affording  protection  to  the  main  crank-shaft  and  strengthening  the 
main  frame;  (3)  in  the  use  of  a  movable  tongue;  (4)  in  a  device  for 
permitting  the  finger-beam  to  turn  freely  on  its  own  axis.  There 
were  only  four  claims  in  No.  40,481,  one  covering  each  of  said  four 
features,  as  follows : 

**(1)  The  main  frame  and  gear-frame  A,  A,  constructed  as  described,  open 
at  each  end,  when  used  in  combination  with  shafts,  gearing,  and  double  driv- 
ing-wheels, arranged  and  operating  substantially  as  and  for  the  purpose  speclr 
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fled.**  «'(2)  The  flange,  a,  cast  or  formed  upon  the  gear-frame  for  the  com- 
bined purpose  of  strengthening  the  latter  and  protecting  the  crank-shaft,  £, 
as  hereinbefore  explained."  *<(3)  The  movable  tongues,  K,  adapted  to  be  at- 
tached to  the  frame  on  either  side  of  the  wheel,  B',  and  employed  to  support 
or  raise  the  inner  end  of  the  beam."  **(4)  Attaching  the  shoe  to  the  drag-bar 
by  a  transverse  swivel-joint,  to  permit  the  finger-beam  to  turn  its  axis  to 
elevate  or  depress  the  joints  of  the  fingers,  or  to  fold  the  beam  against  the 
frame  for  transportation,  when  combined  with  bracing-guides,  h\  substantially 
as  herein  described." 

Every  one  of  the  four  claims  of  No.  40,481 — ^the  iron  frame  oast 
in  one  piece,  the  flange^  the  movable  tongue,  and  the  transverse 
Bwivel-joint — ^is  omitted  from  the  reissue,  and  there  are  no  corre- 
sponding claims.  The  rake-support  is  of  the  same  form  and  in  the 
same  location  as  in  No.  85,315,  inclined  and  mounted  on  the  plat- 
form, and  not  on  the  finger-beam,  and  the  inner  end  of  the  platform 
is  suspended  on  the  main  frame  in  the  same  way  as  in  No.  35,315. 
The  specification  of  No.  40,481  says :  *'0n  the  inner  side  of  the  grain 
platform,  near  the  heel  of  the  finger-beam,  is  firmly  mounted  a  post, 
B,  which  may  incline  over  towards  the  main  frame,  as  shown  in  fig- 
$ure  1."  This  passage  negatives  the  idea  of  mounting  the  post  on  the 
•  finger-beam,  and  draws  a  distinction  between  the  platfoim  and  the 
finger-beam  as  a  location  for  the  attachment  of  the  post.  The  only 
mention  of  a  driver's  seat  in  No.  40,481  is  this:  ''W  represents  the 
driver's  seat."  In  the  specification  of  the  reissue  the  following  lan- 
guage is  found : 

*'My  first  improvement  consists  in  the  combination,  in  a  two- wheeled 
hinged-joint  machine,  of  a  driver's  seat  mounted  upon  the  main  frame,  with  a 
raking  mechanism  mounted  upon  the  finger-beam,  and  rotating  on  a  vertical 
axis,  or  one  nearly  so,  substantially  as  hereinafter  described,  for  the  purpose 
of  enabling  the  driver  to  ride  upon  the  machine  while  the  rake  is  in  opera- 
tion." 

Again,  after  describing  the  construction  and  arrangement  of  the 
rake  or  reel-arms,  which  are  the  same  as  in  No.  35,315 : 

'<By  this  means  the  rake  and  reel-arms  will  stand  high  enough  above  the 
draft-frame  on  the  inner  side  of  the  machine  to  move  clear  of  the  driver,  who 
sits  upon  the  machine  in  a  seat,  W,  which  is  mounted  upon  the  main  frame, 
as  shown,  or  in  any  other  position  on  the  frame  that  will  give  the  greatest 
convenience  and  advantage  from  his  weight  and  use  of  his  hands  in  the  man- 
agement of  the  machine." 

Again: 

^From  the  foregoing  description  It  will  be  seen  that  my  invention  enables 
jQe  to  combine  in  a  self-raking  harvester  all  the  advantages  derived  from  the 
kwo-wheeled  hinged-joint  machine,  and  still  use  a  rake  that  turns  about  an 
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axis,  or  revolves  entirely  about  the  same,  and  at  the  same  time  have  the 
driver  or  manager  ride  upon  the  main  or  draft-frame  in  such  a  position  that 
his  weight  may  aid  in  counterbalancing  the  weight  of  the  rake  and  platform, 
and  his  hands  may  be  conveniently  employed  for  controlling  the  machine." 

As  to  claim  1  of  the  reissue,  although  there  is  in  No.  40,481  a 
driver's  seat  mounted  on  the  main  frame,  it  is  not  in  such  a  position, 
nor  can  it  be  placed  on  the  frame  described  in  such  a  position,  that 
the  driver  can  ride  on  the  seat  while  the  appellant's  rake  is  in  oper- 
ation. The  appellees*  raking  apparatus  has  been  above  described. 
The  appellant's  raking  apparatus  is  like  that  of  No.  85,315  and  of  re- 
issue No.  2,224.  If  the  appellant's  raking  apparatus  were  substituted 
in  the  appellees*  machine  for  their  raking  apparatus,  no  person  couId$ 
ride  on  the  driver's  seat  located  anywhere  on  the  frame  of  the*appellees'* 
machine,  as  it  is  constructed,  with  the  rake  in  operation.  The  seat 
shown  in  the  drawings  of  No.  2,490  is  mounted  on  a  portion  of  the  frame 
which  extends  to  the  rear  of  the  main  axle,  and  the  seat  itself  is  shown 
as  placed  in  the  rear  of  said  axle.  Consequently,  a  driver  located  on 
said  seat  would  add  his  weight  on  the  same  side  of  the  main  axle  on 
which  the  raking  apparatus  is  mounted,  so  that  the  idea  of  any  coun- 
terbalancing weight  from  the  position  of  the  driver  is  negatived  by 
the  arrangement.  In  the  appellees'  machine  the  organization  of  the 
raking  mechanism,  before  described,  is  such  that  the  driver's  seat 
may  be  located  towards  the  front  of  the  main  frame,  where  he  can- 
not be  struck  by  the  rake-arms,  and  where  his  weight  will  aid  in 
counterbalancing  that  of  the  rake  and  the  platform.  No  such  organ- 
ization of  raking  mechanism  is  shown  or  described  in  No.  2,490,  nor 
any  such  arrangement  of  seat  relatively  thereto.  Moreover,  claim  1 
of  No.  2,490  requires  that  the  raking  mechanism  be  mounted  on  the 
finger-beam.  Such  a  construction  is  not  shown  or  described  in  No. 
2,490,  or  in  No.  40,481.  The  raking  apparatus  in  the  appellees' 
machine  is  mounted  directly  on  the  finger-beam.  The  views  herein- 
before expressed  in  connection  with  No.  2,224  apply  to  No.  2,490,  so 
far  as  the  mounting  of  the  rake-post  on  the  finger-beam  and  the  ar- 
rangement of  the  raking  mechanism  are  concerned. 

As  to  claim  2,  the  raking  apparatus  is  made  an  element  in  it,  and 
the  differences,  before  pointed  out,  between  the  two  machines,  in  the 
construction  of  the  raking  mechanism  and  the  arrangement  and  loca- 
tion of  the  rake-post,  lead  to  the  conclusion  that  the  rake  mentioned 
in  claim  2  must  be  construed  to  be  such  a  rake,  and  one  so  arranged, 
on  a  rake-post  so  mounted,  as  is  shown  and  described  in  the  specifi- 
oation,  and  thus  does  not  include  the  appellees'  raking  mechanism 
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or  rake-post.  As  to  claim  6,  the  driving  devioe  must  be  limited  to 
one  substantially  the  same  as  that  of  the  appellant.  He  has  an  exten- 
sible tnmbling-shaft.  The  appellees  have  a  chain  belt,  with  links, 
before  described.  Their  arrangement  requires  that  the  axis  of  the 
driving-wheel  and  the  driven-wheel  shall  be  substantially  parallel, 
$  while  No.  2,490  requires  that  in  the  appellant's  structure  the  axis  of 
•  the  two  wheels,  or  the  ends  of*  the  axes,  shall  incline  towards  each 
other  at  a  considerable  angle.  The  tumbling-shaft,  if  used,  must  be 
used  in  such  a  location  that  the  chain  belt  would  not  work  in  the 
same  place.  The  two  devices  are  not  mechanical  equivalents  for 
each  other.  One  could  not  be  substituted  for  the  other  without  a  re- 
arrangement of  parts.  Their  only  resemblance  is  that  both  com- 
municate motion.  The  place  where  the  device  is  arranged,  namely, 
as  the  claim  says,  on  the  grain  side  of  the  inner  drive-wheel  or  inner 
side  of  the  draft-frame,  imparts  no  patentable  or  inventive  quality  in 
this  case.  That  inheres  only  in  the  device.  In  regard  to  claim  7, 
the  appellant's  raking  apparatus  and  driving  device  are  elements  in 
it,  and  the  observations  before  made  apply,  so  that  the  appellees' 
raking  apparatus  and  driving  device  are  not  covered  by  this  claim. 
Claim  9  includes  the  rake  and  the  driver's  seat,  and  under  the  views 
before  stated  the  appelleas'  machine  cannot  be  held  to  infringe  that 
olaim. 

These  conclusions  make  it  unnecessary  to  consider  any  other  ques- 
tion. 

The  decree  of  the  oircuit  court  is  affirmed,  in  so  far  as  it  dismisses 
ihebilL 


(107  U.  a  486) 

BuH  MuT.  Ins.  Go.  v.  Oobav  Iks.  Oo. 

(January  22, 1888.) 
AffbaIt— Presumftiohb  of  Faot  and  of  Law  DnrnfeuisHBD— MAKnrB  Ittsob- 

ANCB— BUKDEN  OF  PROOF  OF  RiBK— RsiNBURANGE. 

In  the  case  of  a  special  finding,  with  conclusions  of  law  thereon  presented  to  this 
court  on  appeal,  the  question  Is  not  whether  the  statement  of  facts  made  bj  the 
circuit  court  might  be  true  as  a  conclusion  of  fact,  but  whether,  upon  the 
facts  found,  it  must  be  true  as  matter  of  law. 

Where  the  testimony  has  been  sifted  and  weighed,  and  the  actual  circumstances  of 
the  transaction  stated  in  a  connected  form,  the  law,  bj  means  of  its  presump- 
tions, determines  whether  they  establish  such  a  relation  between  the  parties  as  to 
give  rise  to  reciprocal  rights  and  obligations,  and  if  so,  what  legal  oonsequencesj 
hare  foUowed.  The  issue  is  determined  bj  the  interpretation  which  the  lav . 
puts  upon  the  circumstances  of  the  entire  transaction. 
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The  language  of  the  policy  eaed  on,  descriptiTe  of  the  riek  asramed,  if  **on  charter, 
on  primage,  and  on  property  on  board  ship  at  and  from  Keiv  York  to  Ban 
Francisco,"  the  Tessel  at  the  time  lying  at  New  York,  baring  been  preTionsly 
chartered  to  her  full  capacity  for  such  voyage,  of  which  both  insurance  com- 
panies, appellant  and  appellee,  had  knowledge.  The  vessel  was  subsequently 
chartered  by  her  master  for  a  voyage  from  New  York  to  San  Francisco,  thence 
to  Callao,  and  thence,  if  on  inspection  she  should  be  found  well  conditioned 
for  the  voyage,  to  the  Chincha  islands,  for  a  cargo  of  guano,  to  be  taken  to 
Hamburg  or  Rotterdam.  Of  this  second  charter  the  libelant  in  the  original 
suit,  the  appellee  herein,  had  full  knowledge,  and  subsequently  issued  one  pol- 
icy to  the  master,  describing  the  risk  in  the  same  woids  as  those  used  in  the 
policy  sued,  and  in  a  separate  policy  insured  the  master's  interest  in  the  ship 
during  the  whole  voyage  under  the  second  charter,  of  which  charter  the  ap- 
pellant company  had  no  knowledge. 

EMf  in  an  action  by  appellee,  libelant  in  the  lower  court,  against  the  appellant 
company  on  an  agreement  to  insure  the  risks  assumed  by  the  appellee,  that 
the  burden  of  proof  remains  with  libelant  to  show  that  it  was  meant  by  both 
parties  to  describe  that  particular  risk  sued  on,  under  an  insurance  upon  a  char- 
ter during  a  voyage  described,  as  at  and  from  New  York  to  iSan  Francisco. 

A  policy  of  reinsurance  is  a  contract  which,  like  others,  must  be  construed  accoid- 
ing  to  its  terms,  and  where  the  same  ambiguity  arises  in  respect  to  it  that  ia 
found  to  exist  in  respect  to  the  original  insurance,  a  judgment  rendered  in 
favor  of  the  latter  upon  the  point  in  question,  as  to  what  was  in  fact  the  contract 
made  by  the  appellee  with  the  party  insured,  ia  no  adjudication  against  appel- 
lant as  to  what  is  the  contract  between  the  parties  to  the  suit,  for  it  is  only  on 
the  presupposition  of  the  identity  of  the  subject-matter  of  the  two  contracts, 
that  a  judgment  against  the  appellee  in  a  prior  suit  would  be  admissible  in 
evidence  against  the  appellants. 

Where  there  were  two  concurrent  charters  on  the  ship,  both  in  force  during  the  one 
voyage,  in  the  course  of  which  she  was  lost,  and  the  first  charter  covered  a  fuU 
cargo,  and  no  additional  freight  could  be  simultaneously  carried  under  the  sec- 
ond, for  no  part  of  the  cargo  contemplated  by  it  could  be  on  board  till  after  the 
voyage  under  the  first  charter  had  been  completed,  a  knowledge  of  the  risk 
taken  by  the  appellee  must  be  brought  home  to  the  appellant,  and  its  conceal- 
ment by  appellee  avoids  the  policy  of  reinsurance  if  actually  intended  to  cover 
the  risk  for  which  the  claim  is  made.  In  respect  to  the  duty  of  disclosing  all 
material  facts,  the  case  of  reinsurance  does  not  differ  from  that  of  an  original 
insurance. 

HiLXiBR,  J.,  dissenting;  Wattb,  0.  J., and  Bbadlbt,  J.,  concurring  in  the  dissent. 

Appeal  from  the  Gircoit  Court  of  the  United  States  for  the  South- 
ern District  of  New  Tork. 

This  was  a  libel  in  admiralty,  filed  in  the  district  court  of  the 
United  States  for  the  southern  district  of  New  Tork  by  the  appellee 
upon  a  policy  of  marine  insurance.  A  decree  dismissing  the  libel 
was  rendered  in  that  court,  which,  on  appeal,  was  reversed  by  the 
circuit  court,  and  a  decree  entered  in  favor  of  the  libelant.  From 
that  decree  the  present  appeal  has  been  prosecuted.  The  findings  of 
fact  made  by  the  circuit  court  as  the  basis  of  its  oonclusions  of  law 
are  as  follows : 
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(1)  At  the  several  times  hereinafter  mentioned,  the  libelant  and  the  de* 
fendant  were  insurance  companies  engaged  in  the  business  of  insuring  against 
losses  by  perils  of  the  sea.   The  libelant,  to  be  referred  to  herein  as  the  Ocean 

»  Company,  was  incorporated  under  the  laws  of  the  state  of  Maine,  and  had  its 

•  principal  place  of  business  at  Portland,  in  that  state.  The*defendant,  to  be 
referred  to  as  the  Sun  Company,  was  incorporated  under  the  laws  of  the 
state  of  New  York,  and  had  its  principal  place  of  business  in  the  city  of  New 
York, 

(2)  On  or  about  January  19, 1864,  the  Sun  Company  issued  its  open  policy, 
No.  51,564,  to  the  Ocean  Company  in  the  usual  form  for  the  insurance  of  ca]> 
goes  at  and  from  Cuba  to  Boston  or  Portland;  it  being,  however,  expressly 
understood  and  agreed  that  no  risk  would  be  taken  under  it  unless  the 
Ocean  Company  ^  take  or  have  an  amount  on  same  risk  equal  to  one-half  the 
amount  covered  by  "  the  Sun  Company.  On  the  ninth  of  February,  1864,  it 
was  agreed  in  writing,  noted  upon  the  policy,  that  the  policy  should  ''cover 
such  other  risks  as  this  (the  Sun)  company  may  approve  and  indorse^ 
thereon.  Under  this  new  arrangement  the  clause  limiting  the  risks  to  such 
as  the  Ocean  Company  retained  an  interest  in  to  the  extent  named,  to-wit,  an 
amount  equal  to  one-half  that  of  the  Sun,  was  kept  in  force;  but  February 
24, 1864,  the  president  of  the  Sun  Company  wrote  to  the  Ocean  Company  as 
follows:  '*  We  are  willing  that  you  be  not  obliged  to  retain  a  half  of  risk 
when  you  do  not  wish  to  do  so,  but  we  reserve  the  right  to  object  to  amounts 
returned,  which  It  is  not  probable  will  be  too  great  very  often." 

A  copy  of  the  policy  issued,  with  the  indorsements  thereon,  is  printed  in  the 
apostles  in  this  case  as  Exhibit  No.  1. 

•  (3)  This  policy  was  issued  with  the  expectation  that  it  would  be  used  by 

•  the  Ocean  Company  for  the  purposes  of*reinsurance,  an  arrangement  for  sudi 
a  business  on  the  part  of  the  company  having  been  made. 

(4)  December  24, 1863,  Charles  S.  Pennell,  as  an  owner  and  agent  of  the 
ship  C.  S.  Pennell,  of  975  tons  burden,  and  then  lying  in  the  harbor  of  Port- 
land, Maine,  chartered  the  whole  of  the  vessel,  including  the  state-rooms  in 
cabin  not  used  by  the  officers,  and  deck-rooms  not  used  for  the  crew  or  for 
sails  and  stores,  to  Sutton  &  Co.,  for  a  voyage  from  New  York  to  San  Fran- 
cisco. No  cargo  was  to  be  received  on  board  except  with  the  written  consent 
of  the  charterers,  and  they  were  to  pay  "  for  the  charter  or  freight,"  on  the 
good  and  proper  discharge  of  the  cargo  in  San  Francisco,  •26,500,  less  2^ 
per  cent,  commission.  George  M.  Melcher  was  at  the  time  master  of  the  ship, 
and  his  primage  on  the  freight  money,  if  earned,  would  have  been  91,325. 
This  charter  will  be  referred  to  as  the  San  Francisco  charter. 

(5)  After  the  making  of  this  charter  the  vessel  sailed  from  Portland  to 
New  York,  and  was  there  put  up  and  advertised  by  Sutton  &  Co.  as  a  general 
ship  for  San  Francisco.  That  firm  at  that  time  represented  what  was  known 
as  the  Dispatch  line  of  San  Francisco  packets. 

(6)  January  dOth,  while  the  ship  was  in  New  York,  loading  under  her  San 
Francisco  charter,  and  advertised  for  that  voyage,  her  master  chartered  her 
again  to  the  Peruvian  government.  By  the  terms  of  this  charter  she  was  to 
sail  from  New  York  on  or  before  June  1, 1864,  to  San  Francisco,  and  thence 
proceed,  with  all  convenient  dispatch,  to  Callao,  Peru,  and  from  thence,  if  ov 
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inspection  she  should  be  fonnd  to  be  well  conditioned  for  the  voyage,  to  the 
Chincha  Islands  for  a  cargo  of  guano  to  be  taken  to  Hambarg  or  Rotterdam. 
The  freight  to  be  paid  was  at  the  rate  of  £4  per  ton  of  20  cwt.  British  net 
weight  of  guano,  subject,  howeyer,  to  a  deduction  of  five  shillings  per  ton,  if 
the  vessel  was  not  ready  in  Callao  to  proceed  to  Chinchas  by  December  15th. 
This  charter  will  be  referred  to  as  the  Rotterdam  charter. 

(7)  On  the  fifth  of  February,  1864,  while  the  ship  was  is  New  York,  load- 
ing, Charles  S.  Pannell,  a  part  owner,  took  from  the  Ocean  Company  a  policy^ 
insuring  his  interest  in  the  ship  for  •8,000  against  war  risks,  and  his  interests 
in  the  Rotterdam*charter  for  S8,000  against  marine  risks  on  the  voyage  be** 
tween  New  York  and  the  Chinchas.    In  this  policy  the  duration  and  locality 
of  the  risk  was  described  as  '*at  and  from  New  York,  to,  at,  and  from  Saiii 
Francisco,  Callao,  and  the  Chinchas." 

(8)  George  M.  Melcher  was  at  the  time  owner  of  one-eighth  of  the  ship,  and 
master.  On  the  twentieth  of  March  he  wrote  one  Sawyer,  his  agent  at  Port- 
land, advising  that  the  ship  was  about  ready  to  sail,  and  directing  that  insur- 
ance  be  effected  on  his  interest  as  follows: 

War  risk  to  San  Francisco,  ship,     -           -           •           •           .  $5,000 

Charter  to  San  Francisco,  926,500-^    ....  8,300 

Primage  on  same,    --.....  1,825 
Homeward  charter  from  Chinchas,  insure  out,  say,  1,750  tons,  at 

£4  to  £7,000,  at  currency  rate  of  exchange,  •52,400,  my  |,       •  6,550 

Primage  on  same,          -.-•••  2,650 

Chronometers,  Dent,  1883;  Negus,  1^1,              •           -           -  500 

And  our  effects,  clothing,  etc.,              •           -                      •  1,000 


•19,425 


In  the  same  letter  it  was  said:  "« I  think  you  had  better  put  5  or  $6,000 
more  marine  risk  in  case  I  should  lose  the  ship." 

(9)  Upon  the  receipt  of  this  letter  Sawyer  applied  to  the  Ocean  Company 
for  a  policy  upon  Rotterdam  charter,  primage,  and  personal  effects  to  San 
Francisco.  In  doing  so  he  exhibited  his  letter  of  instructions,  and  explained 
fully  all  the  circumstances.  The  risk  was  accepted,  and  the  policy  issued 
March  2dd,  in  which  the  risk  was  described  as  follows:  "< 96,550  on  charter; 
•2,650  on  primage;  and  also  91,500  on  property  on  board  ship  Charles  S.  Pen- 
nell,  at  and  from  New  York  to  San  Francisco." 

(10)  On  the  same  day  the  Ocean  Company  insured  the  master  for  $3,000  on 
his  interest  in  the  ship  during  the  whole  of  her  voyage,  describing  the  dura- 
tion and  locality  of  the  risk  as  **  at  and  from  New  York  to,  at,  and  from  San 
Francisco  and  Chinchas,  with  usual  liberties  at  Callao,  to  her  port  of  advice 
and  discharge  in  Europe." 

(11)  On  the  same  twenty-third  of  March,  the  president  of  the  Ocean  Com- 
pany wrote  the  vice-president  of  the  Sun  as  follows:  g 

•♦•♦     m    m     I  also  inclose  returns  for  registry  as  follows:     ♦     ♦     ♦• 
$5,000,  ship  a  S.  PenneU,  to  San  Francisco  and  Chinchas,  war;  $5,000  fr.  of 
do.     *    *    ♦    p.  S. — ^I  also  inclose  an  additional  return  for  insurance  on 
charter,  primage,  and  property  per  ship  C.  S.  PenneU  to  San  Francisco  only.**  . 

The  returns  inclosed  in  this  letter  were  as  follows: 
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•^ To  the  8un  Mutual  Inmranee  Company:  Enter  on  open  polfcj  of  this 
eompanj  No.  51.564,  $5,000  on  charter  of  ship  Charles  EL  Pennell  at  and  from 
New  York  to,  at,  and  from  San  Francisco  and  Callao  to  Chinchas. 
«'  Rate,  8  per  cent,  on  board* 
*^Nm0  York,  March  23, 1864. 

••J.  W.,  V.  P.  Ocean  Ins.  Ca 
*TerG.A.W..Seo'y." 

^To  the  Sun  Mutual  Insuranee  Company:  Enter  on  open  policy  of  this 
company  No.  51,564,  war  risk  only,  $5,000  on  ship  Chas.  S.  Pennell,  at  and 
from  New  York,  to,  at,  and  from  ban  Francisco  to  Callao  to  Chinchas. 
**  Rate,  8  per  cent,  on  board. 
**Nno  York,  March  28. 1864. 

"J.  W.,  V.  P.  Ocean  Ins.  Co. 
-PerO.  A.W.,Sec'y." 

**To  the  Sun  Mutual  Insurance  Company:  Enter  on  open  policy  of  this 
company  No.  51,564,  $6,550  on  charter,  $2,650  on  primwd,  and  $1,500  on 
property,  on  board  ship  Chas.  S.  Pennell*  at  and  from  New  Xork  to  San  Fran- 
cisco, including  war  risk. 
**  Rate,  6  per  cent  on  board. 
^Ifew  York,  March  28. 1864. 

«J.  Wn  V.  P.  Ocean  Ins.  Co. 
"PerG.iLW.,Sec'y.- 

The  first  and  second  of  these  returns  were  for  reinsurance  on  the  risks  taken 
for  Charles  S.  Pennell,  and  the  last  on  account  of  the  risks  taken  in  favor  of 
the  master  of  the  Rotterdam  charter  and  personal  property  on  board,  from 
New  York  to  San  Francisco.    The  risk  on  the  vessel,  taken  in  favor  of  the 

0  master  at  the  same  time,  was  not  reported  to  the  Sun  Company. 

*  (12)  Upon  the  receipt  of  this  letter,  with  its  inclosures,  the*  president  of 
the  Sun  Company  wrote  the  Ocean  Company,  under  date  of  March  24th,  as 
follows: 

•*Your  favor  of  the  twenty-third  Inst,  is  received,  •  •  •  and  returns 
as  stated.  Those  •  •  •  on  charter  per  Chas.  S.  Pennell,  $10,700,  in  con- 
formity thereto.  For  the  marine  risk  per  Chas.  S.  Pennell  to  San  Francisco, 
thence  to  Callao  and  Chinchas,  our  regular  tariff  rate  is  4^  per  cent.;  the  war 
risk  is  worth  the  same,  but  we  propose  to  enter  for  both  marine  and  war  on 
$5,000  for  4  per  cent" 

(18)  To  this  the  president  of  the  Ocean  Company  replied,  under  date  March 
26th,  as  follows; 

**Your  favor  of  the  twenty-fourth  inst.  is  received.  I  think,  really,  consid- 
ering that  you  have  the  risk  on  charter,  primage,  and  property  to  San  Francisco 
at  full  rat^  you  should  take  the  war  and  marine  to  San  Francisco  and  Chin- 
chas on  C.  S.  Pennell  at  6  per  cent.,  as  there  is  or  will  be  but  little  risk  in  the 
Pacific  after  leaving  San  Francisco.  I  can  have  both  risks  taken  at  less  than 
these  rates.    •    •    •" 

(14)  In  response  to  this  the  vice-president  of  the  Sun  wrote,  under  date  of 
March  28th,  as  follows  : 

^'Your  favor  of  the  twenty-sixth  Inst  is  received  with  a  return,  •  •  • 
which  is  entered  in  conformity  thereto,  as  have  also  been  the  returns  of  the 
twenty-third  inst.,  per  ship  C.  S.  PennelL*' 
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(15)  The  indorsement  of  these  returns  upon  the  open  policy  was  as  follows; 

1864.                 Vessel.  From                             To 

Aiarch28.    Ship  Chas.  8.  Pennell*  N.  Y.,  San  Frandsoo^   GallaoftOhinchas 

Am'ts.  Bates.                              Frems. 

On  charter,           $5,000.  8                             $150  marine 

1864. 

March  28.    Ship  Chas.  S.  PenneU,  N.  Y.,  San  Frandsoo.    Callao&Chincha» 

Am'ts.  Bate.                                Frems. 

On  vessel,             $5,000.  8                              $150  war  only 
**       New  York,  San  Francisco,  charter,  6,550;  6,898,        war  &  marine 

•*              •*                  ••  primage,  2,650;  6,159,                " 

••              •*                 "  property,  1,500;  6,090,              " 

(16)  At  the  time  these  returns  were  made  and  accepted,  the  Sun  Company 
had  actual  knowledge  of  the  San  Francisco  charter,  and  had  taken  risks  on 
cargo  shipped  on  hoard  the  vessel  to  San  Francisco  under  it.  S 

*  (17)  When  the  returns  were  made  bj  the  Ocean  Company  to  the  Sun  for* 
acceptance  and  indorsement,  no  special  mention  was  made  of  the  Botterdam 
charter,  and  no  information  was  given  the  Sun  Company  of  what  had  trans- 
pired between  the  Ocean  Company  and  the  agent  of  the  master  when  the  in- 
surance was  effected.  No  allusion  was  made  to  the  letter  of  the  master  to 
his  agent,  which  was  shown  the  president  of  the  Ocean  in  connection  with 
the  application  to  that  company,  and  the  Sun  Company  had  no  other  knowl- 
edge of  the  existence  of  the  Botterdam  charter  than  such  as  is  to  be  inferred 
from  the  correspondence  which  preceded  the  acceptance  of  the  risk. 

(18)  Both  the  president  of  the  Ocean  Company  and  the  vice-president  of  the 
Sun  Company  are  dead.  The  first  named  died  in  July,  1869,  and  the  last 
some  time  before  January  1, 1B67. 

(19)  The  ship  sailed  from  New  York  to  San  Francisco  about  the  first  of 
April,  1864,  having  on  board  a  full  cargo  under  the  San  Francisco  charter* 
Having  met  with  a  disaster  on  the  voyage,  she  put  into  Bio  Janeiro,  where 
she  was  condemned  and  sold,  and  the  voyage  broken  up. 

(20)  The  loss  under  the  risk  taken  in  f^vor  of  Charles  S.  Pennell,  both  oit 
the  ship  and  Botterdam  charter,  was  paid  by  the  Sun  Company  without  ob- 
jection, October  28, 1865,  and  May  5, 1866. 

(21)  In  due  time  after  the  loss  occurred,  the  master  filed  with  the  Ooean 
Company  his  proofli  under  his  policy  on  account  of  the  Botterdam  charter  and 
his  primage  thereon.  These  proofs  were  pix>mptly  forwarded  by  the  Ocean 
Company  to  the  Sun,  and  no  objections  to  their  form  were  ever  made.  Pay* 
ment  was  refused  by  the  Sun  Company  on  the  ground  that  the  master  wa» 
over  insured,  and  also  upon  the  ground  that  the  ship  had  been  fraudulently- 
cast  away,  and  the  Ocean  Company  was  advised  not  to  pay  the  claim  on  that 
account 

(22)  Pursuant  to  this  advice,  payment  was  refused  by  the  Ocean  Comf 
pany,  and  in  October,  1866,  Melcher,  the  master,  commenced  suit  upon  Ids 
policy  in  the  courts  of  Maine. 

(28)  Of  the  commencement  of  this  suit  notice  was  immediately  given  the 
Sun  Company  by  the  Ocean  Company,  and  the  Sun  Company  interested  itself  § 
in  the  preparation  for*defen8e.    An  agent  of  those  interested,  including? 
another  company  having  a  risk  upon  the  voyage,  was  sent  to  Bio  Jan^ro  te 
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ucertain  the  facta  in  relation  to  the  loss  and  report  In  the  mean  time  the 
4uit  npon  the  policy  was  suffered  to  remain  In  the  court  without  being 
pressed.  At  the  October  term.  1869,  the  counsel  for  the  plaintiff  insisting 
that  something  should  be  done,  it  was  agreed,  on  behalf  of  the  Ocean  Com- 
pany, that  the  case  should,  if  possible,  be  tried  at  the  January  term*  1870. 
In  November,  or  late  in  October,  1869,  the  counsel  on  the  part  of  the  Ocean 
Company  visited  New  York  for  the  purpose  of  having  a  personal  interview 
in  respect  to  the  case  with  the  officers  of  the  Sun  Company.  He  there  met 
the  then  vice-president  of  the  company.  At  the  interview  which  then  took 
place,  the  points  of  defense  that  had  been  previously  suggested  by  the  com- 
panies having  been  discussed,  the  counsel  stated  that,  in  his  opinion,  they 
could  not  be  sustained  by  the  evidence,  but  that  he  intended  to  make  the 
point  that  the  Rotterdam  charter  was  not  included  in  the  risk  as  described  in 
the  policy.  He  said,  however,  that  he  had  been  informed  by  the  attorneys  who 
conducted  the  case  for  the  plaintiff  they  had  extrinsic  evidence  which  would 
establish  the  liability  and  which  they  expected  to  introduce.  This  extrinsio 
evidence  he  considered  inadmissible,  but  at  the  same  time  said  that  if  ad- 
mitted the  defense  to  the  action  would  undoubtedly  fail.  He  then  informed 
the  Sun  Company  that  upon  the  presentation  of  the  evidence  on  the  trial  he 
should  object  to  its  admission,  and  he  had  no  doubt  the  presiding  Judge, 
under  the  practice  of  that  state,  would  take  the  advice  of  the  supreme  court 
upon  that  question  before  proceeding  further.  If  the  evidence  was  ruled  out 
he  expected  to  succeed  in  his  defense,  but  if  admitted  he  had  little  hopes. 
He  did  not  at  that  time  know  precisely  what  the  testimony  would  be^  and  he 
did  not  communicate  to  the  company  the  particular  facts  relied  upon. 

(24)  At  the  conclusion  of  the  interview  he  was  instructed  by  the  vice- 
president  of  the  Sun  Company  to  go  forward  with  the  defense,  and  make 
every  point  possible.    He  was  paid  at  the  time  8100,  for  which  he  gave  a 

I  receipt,  as  follows: 

•  •  «*  New  York,  November  2, 1869. 

^Received  from  the  Sun  Mutual  Insurance  Company  6100,  on  account  of 
legal  expenses  and  services  for  defending  the  Ocean  Insurance  Company  of 
Portland  from  claims  for  loss  on  charter  and  primage  in  case  of  the  ship  C. 
S.  Fennell,  reinsured  by  the  Sun  Mutual  Insurance  Company  for  the  Ocean 
Insurance  Company.  John  Rand." 

(25)  At  the  April  term,  1870,  the  cause  came  on  for  trial,  and  the  questions 
were  raised  upon  the  admissibility  of  the  extrinsic  evidence,  and  repoited  to 
the  supreme  court  for  its  opinion.  The  testimony  objected  to  included  the 
deposition  of  Sawyer,  the  agent  of  the  insured,  as  to  what  transpired  between 
him  and  the  Ocean  Company  at  the  time  the  insurance  was  effected;  the  let- 
ter from  the  insured  to  Sawyer  specifying  the  risk  to  be  taken,  and  which 
was  submitted  to  the  company  by  the  agent,  as  showing  the  authority  under 
which  he  acted,  and  also  the  Rotterdam  charter. 

(26)  On  the  sixth  of  October,  1870,  the  attorney  of  the  Ocean  Company 
sent  the  Sun  Company  a  copy  of  the  case  thus  made,  which  contained  a  state- 
ment of  the  evidence  offered  and  objected  to. 

In  the  letter  transmitting  this  document,  the  attorney  said:  <*The  question 
now  presented  to  our  court  is  simply  whether  he  (the  insured)  shall  be 
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allowed  to  put  in  the  testimony.    If  not  allowedy  there  is  an  end  oi  the  case. 
If  allowed,  then  we  go  to  trial  upon  other  points  of  defense." 
(26j^)  In  reply  to  this  the  president  of  the  Sun  Company  wrote  as  follows: 

"New  York,  October  15, 1870. 

*^Me88r$.  J.  <S  B.  M,  Rand^  Portland,  lf«.— Gbnts:  Yours  of  the  sixth 
instant  was  duly  received,  also  the  printed  documents  which  you  sent,  and 
which  we  have  perused  carefully. 

'*  It  is  shown  by  the  testimony  that  the  policy  was  made  in  accordance  withK 
the  application  of  the  plaintiff,  and  that  there  was  no  misunderstanding  in$ 
relation  thereto,  calling  for  the  admission  ofevidence  outside  of  the  policy  to* 
explain  it;  certainly  none  would  be  admissible  to  contradict  it,  for  that 
would  be  setting  up  a  new  contract  other  than  the  policy  itself  which  is  sued 
upon. 

*^  It  is  important,  therefore,  to  have  excluded  all  evidence  tending  to  con- 
tradict the  policy.  By  the  policy,  as  made,  the  plaintiff  insured  on  charter. 
New  York  to  San  Francisco,  •6,550;  on  primage,  $2,650;  on  personal  effects, 
•1,500.  There  is  no  such  charter  shown,  but  the  plaintiff  set6  up  a  charter  to 
San  Francisco  and  ports  beyond,  as  described  in  the  charter-party.  The  in- 
surance of  the  charter  to  San  Francisco  was  an  insurance  of  only  a  part  of 
said  charter,  not  amounting  even  to  a  part  insurance  of  the  charter,  because 
as  the  charter-party  is  to  the  effect  that  no  money  is  to  be  paid  by  the  char- 
terers  unless  the  whole  round  voyage  is  performed,  and  the  contract  being 
indivisible  if  no  money  was  to  be  paid  for  the  passage  to  San  Francisco, 
the  plaintiff  had  no  insurable  interest  in  that  part  of  the  charter;  besides,  the 
ship  was  loaded  to  her  full  capacity  and  was  carrying  full  freight  on  said  pas- 
sage outside  of  the  charter,  which  was  covered  under  special  policies.  The 
plaintiff  has,  therefore,  by  the  perils  insured  against  in  the  policy,  suffered  no 
loss  beyond  what  he  has  already  been  indemnified  for  under  his  policy  on 
freight.  The  interest  of  the  plaintiff  in  the  passage  to  San  Francisco  was, 
therefore,  an  impossible  interest  I  do  not  mean  to  say  that  he  had  no  inter- 
est in  the  charter-party,  but  the  risk  under  our  policy  being  only  to  San 
Francisco,  ended  before  the  charter-party  could  by  any  possibility  be  per- 
formed. I  think,  therefore,  that  the  main  question  is  the  question  of  interest, 
and  think  that  the  above  reasons  will  be  found  sound  in  law.  Please  let  me 
hear  from  you  as  to  your  opinion  of  them,  and  also  as  to  your  line  of  defense, 
— what  your  points  are, — ^in  order  that  I  may  be  able  to  form  some  opinion  as 
to  the  ultimate  issue  of  the  suit.  Yours,  respectfully, 

[Signed]  «J.  P.  Paulison,  President** 

(27)  In  or  about  January,  1872,  the  supreme  court  decided  that  the  testi- 
mony was  admissible,  and  on  the  sixteenth  of  that  month  the  attorneys  ad- 
vised the  Sun  Company  of  the  result,  and  sent  a  copy  of  the  opinion  delivered. 
They  also  said  that  the  case  would  probably  come  up  again  for  hearing  in  a 
week  or  two,  and  asked  that  papers  of  any  kind  relating  to  the  defense  in  the 
possession  of  the  Sun  Company  might  be  forwarded  to  them  at  once.  S 

*(28)  Upon  the  receipt  of  this  last  letter  the  case  was  submitted  by  the  Sun* 
Company  to  its  counsel  in  New  York,  who  gave  his  opinion  in  writing  to  the 
effect  ^  that  the  Sun  Mutual  Insurance  Company's  liability  under  the  reinsur- 
ance policy  cannot  be  extended  beyond  the  obvious  import  of  the  terms  in 
which  it  is  expressed.  The  letter  of  Melcher  ordering  the  insurance  not  hav- 
ing  been  exhibited  to  them,  nor  the  explanations  of  Sawyer  made  to  them, 
they  cannot  be  affected  by  them;  and  hence,  if  the  admission  of  extrinsic  evi« 
dence  as  to  what  took  place  between  Sawyer  and  the  Ocean  Company,  when 


Digitized  by 


Google 


690  8UPBXMB  OOUBT  BBPOBTXB. 

the  original  insurance  was  made,  varies  the  case  as  between  that  company 
and  Melcher  from  what  it  appears  to  be  on  the  face  of  the  original  policy,  I 
cannot  see  that  it  is  a  matter  that  concerns  the  Sun  Company." 

(29)  January  29th  a  copy  of  this  opinion  was  forwarded  by  the  Sun  Com« 
pany  to  the  attorneys  in  Portland,  and  attention  called  to  its  contents. 

(30)  At  the  January  term,  1872,  the  cause  was  again  tried,  and,  the  testi- 
mony being  all  in,  the  case  was  withdrawn  from  the  jury  and  submitted  to 
the  court  to  enter  such  Judgment  as  law  and  the  evidence  required.  The  point 
was  directly  made  by  the  Ocean  Company  that  the  policy  never  attached,  be- 
cause the  ship  never  actually  or  legally  sailed  under  the  Rotterdam  charter. 

(81)  On  the  twelfth  of  July,  1872,  the  case  having  been  printed,  a  copy  was 
sent  by  the  attorneys  in  Portland  to  the  Sun  Company,  with  a  statement  that 
the  cause  would  come  on  for  argument  before  the  full  bench  in  a  few  days. 
Permission  was  also  asked  to  draw  on  the  company  at  sight  for  6500  on  ac- 
count of  fees  and  disbursements. 

(81|)  On  the  fifth  of  July  the  Sun  Company  replied,  denying  its  liability  to 
pay  fees,  and  saying  that,  *'  as  the  suit  is  against  the  Ocean  Company  and  not 
against  us,  you  must  look  to  them  for  your  fees."   It  is  also  said  in  the  letter 
that  when  the  payment  of  tlOO  was  made,  in  November,  1869,  the  case  as 
subsequently  developed  was  not  fully  understood. 
(32)  A  judgment  was  afterwards  rendered  in  the  suit  against  the  Ocean 
SCompany  for  $9,200,  and  interest  from  April  27, 1865. 
f  *  (83)  This  judgment  was  satisfied  by  payments  of  the  Ocean  Company,  as 
follows: 

July  19, 1878, •4,284  29 

July  21, 1878, 10,086  55 

(84)  The  costs  in  the  action  which  were  included  in  the  payment  were 
$574.17. 

(85)  The  account  of  the  counsel  in  the  cause  for  their  professional  services 
jokd  disbursements,  over  and  above  the  $100  paid  by  the  Sun  Company,  was 
$1,164.70.  This  was  also  paid  by  the  Ocean  Company,  July  28, 1878,  and  was 
reasonable. 

(86)  Payment  of  the  amount  of  the  Judgment  and  the  account  for  counsel 
fees  was  duly  demanded  of  the  Sun  Company  before  the  commencement  of 
this  suit,  and  refused. 

The  following  is  the  statement  by  the  eirooii  court  of  its  oonola- 
sions  of  law : 

(1)  The  Sun  Company's  policy  coven  the  Rotterdam  charter. 

(2)  The  policy  is  not  void  because  of  any  concealment  by  the  Ocean  Com- 
pany. 

(3)  The  Judgment  in  the  Maine  court  against  the  Ocean  Company  is  eondii- 
sive  upon  the  issues  there  made  and  decided,  and  binds  the  Sun. 

(4)  This  action  is  not  barred  either  by  the  statute  of  limitations  or  by  lapse 
of  time. 

(5)  The  Sun  Company  is  bound  in  law  to  reimburse  the  Ocean  for  monoTs 
expended  on  account  of  counsel  fees,  and  the  costs  and  expenses  in  defending 
the  suit  in  the  Maine  court. 
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(6)  The  libelant  is  entitled  to  a  decree  against  the  defendant  for^ 

1)  Amount  paid  in  satisfaction  of  the  Maine  Judgment,         •14,820  84 
Amount  paid  for  counsel  fees,  expenses,  etc^    •  -  1^64  70 


SI 


In  alU  •  -  •  .  -  -  •15,485  54 

With  interest  from  July  21, 1873,  and  the  costs  in  both  courts, 

*  Wm.  M.  EvarU,  C.  F.  Southmayd,  and  Jos.  H.  ChoaU,  for  appel 
lants. 

R.  D.  Benedict  and  E.  N.  Taft,  for  appellee. 

Matthews,  J.  By  the  express  terms  of  the  act  of  congress  of  Feb- 
mary  16,  1875,  defining  the  jurisdiction  of  this  court,  in  cases  such 
as  the  present,  we  are  limited  to  a  determination  of  the  questions  of 
law  arising  upon  the  record,  including  the  rulings  of  the  circuit  court, 
presented  in  a  bill  of  exceptions.  And,  as  was  decided  in  the  case 
of  The  Ahboteford,  98  U.  S.  440,  and  substantially  repeated  several 
times  since,  {The  Benefactor,  102  U.  S.  214;  The  Adriatic,  103  U.  3. 
730;  The  Annie  Lindeley,  104  U.  8.  185 ;  Ths  Francis  Wright,  105  U. 
S.  381,)  ''the  facts  as  found  and  stated  by  the  court  below  are  con- 
elusive.  The  case  stands  here  precisely  as  though  they  had  been 
found  by  the  verdict  of  a  jury."  Or,  as  it  was  put  in  the  case  of 
The  Annie  Lindsley,  104  U.  8. 185-188 :  ''The  question,  and  the  only 
question,  which  we  can  consider  is  whether  the  facts  found  support 
the  conclusions  of  law  and  the  decree.**  The  findings  of  fact  being 
in  the  nature  of  a  special  verdict,  we  can  go  neither  behind  them  nor 
beyond  them.  We  cannot  correct  them  by  inquiring  into  the  evi- 
dence, nor  supply  any  omissions  by  intendment  or  inference.  The 
rule  applicable  to  special  verdicts  was  stated  in  Collins  v.  Riley,  104 
U.  8.  822-327, — "that  the  special  verdict  must  contain  all  the  facts 
from  which  the  law  is  to  arise;  thai  whatever  is  not  found  therein  is, 
for  the  purposes  of  a  decision,  to  be  considered  as  not  existing;  thai 
it  must  present,  in  substance,  the  whole  matter  upon  which  the  court 
is  asked  to  determine  the  legal  rights  of  the  parties,  and  cannot,  there- 
fore, be  aided  by  intendment  or  by  extrinsic  facts,  although  such  facts 
may  appear  elsewhere  in  the  record," — ^which  needs  qualification  in 
its  application  to  such  cases  as  the  present;  for  our  jurisdiction,  in 
cases  of  this  description,  extending  to  a  determination  of  the  ques- 
tions  of  law  arising  upon  the  record,  may  be  predicated  of  facts  whiehg 
appear  in  any  part  of  it,  whether  admitted  by  the^parties  in  the  plead-? 
ings,  or  by  stipulation,  or  found  by  the  court.  But  it  is  essential  that 
the  findings  of  fact  should  state  the  facts,  and  not  the  evidence  merely, 
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eT6n  although  the  eTidenee  b6  sufficient  to  establish  the  fact.  Chief 
Justice  Mabshall  stated  this  rule  in  Barnes  v.  WiUianu,  11  Wheat. 
415f  when  he  said : 

^Although,  in  the  opinion  of  the  court,  there  was  sufficient  evidence  in  the 
special  verdict  from  which  the  Jury  might  have  found  the  fact,  yet  they  have  not 
found  it,  and  the  court  could  not,  upon  a  special  verdict,  intend  it  The  spe- 
cial verdict  was  defective  in  stating  the  evidence  of  the  fact  instead  of  the 
fset  itself.  It  is  impossible,  therefore,  that  a  judgment  could  be  pronounced 
for  the  plaintiil'' 

This  was  approved  in  Hodges  v.  Easton^  decided  at  the  present  term, 
anUf  307.  And  see  Prentice  v.  Zane^s  Adm*r,  8  How.  470^  and  Narris 
T.  Jackson,  9  Wall.  125. 

These  observations  have  a  material  and  important  application  in 
this  case. 

It  was  essential  to  the  establishment  of  the  libelant's  right  of  re- 
covery to  show  that  the  risk  insured  against  by  the  policy  sued  on, 
was  the  same  which  the  libelant  was  adjudged  liable  for  on  its  pol- 
icy to  Melcber.  The  policy  of  the  respondent  in  this  suit»  although, 
in  substanoe,  a  reinsuranoe,  was  not  so  in  form.  It  did  not  describe 
the  risk  by  referenoe  to  the  polioy  of  the  Ocean  Company,  so  that 
the  identity  between  the  two  could  be  ascertained  by  mere  compar- 
ison. It  did  not,  in  fact,  allude  to  any  such  policy.  The  risk  is  de- 
scribedy  solely,  by  words  descriptive  of  the  property  insured,  without 
a  definition  of  the  interest  of  the  assured.  It  became  necessary, 
therefore,  to  aver  the  identity  of  the  two  insurances.  This  the  libel 
does.  But,  as  it  is  denied  in  the  answer,  it  became  necessary  to 
prove  it.  The  finding  of  facts,  however,  in  the  circuit  court,  does 
not  assert  it.  It  contains  other  facts  bearing  on  the  question.  But 
the  conclusion  itself  is  stated,  not  as  a  fact,  but  as  a  conclusion  of 
law,  from  the  facts  found, — ^the  facts  and  the  conclusions  of  law  hav- 
ing been  separately  stated,  as  expressly  required  by  the  act  of  con- 
gress. The  first  conclusion  of  law,  in  the  statement  made  by  the  cir- 
cuit court,  is  that  'Hhe  Sun  Company's  policy  covers  the  Botterdam 
g charter."  The  question,  therefore,  presented  to  us  on  this  appeal  is, 
•  not  whether  that  might  be  true  as  a  conclusion  of  fact,  from  the  cir- 
cumstances stated  in  the  findings  of  fact,  but  whether,  upon  the  facts 
found,  it  must  be  true  as  matter  of  law.  The  distinction  is  obvious  and 
important.  The  circumstances  in  evidence  might  be  such  that  a  jury, 
or  a  court  sitting  to  try  the  case  without  a  jury,  would  believe,  as  the 
more  reasonable  probability,  according  to  the  ordinary  and  observed 
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oonrse  of  human  conduct,  thai  the  fact  disputed  had  or  had  not  actually 
taken  place ;  and  in  that  case  the  inference  would  be  one  of  fact.  On  the 
other  hand,  the  facts  found  might  be  such  as  to  be,  in  point  of  law,  incon- 
sistent with  any  supposition,  except  that  of  the  existence  or  non-exist- 
ence of  the  fact  in  controversy,  in  which  case  the  conclusion  is  necessary, 
independently  of  any  belief  based  upon  what  is  more  or  less  probable, 
because  the  law  declares  the  uniform  effect  of  such  a  state  and  condi- 
tion of  circumstances.  The  difference  is  between  presumptions  of 
fact  and  rebuttable  presumptions  of  law,  or prcesumptiones  juris  tantum, 
as  distinguished  from  prammptiones  juris  et  dejure,  according  to  the 
classification  of  Best,  (Law  of  Evidence,  §  314,  4th  Eng.  Ed.,)  who 
states  the  practical  test  for  distinguishing  them  thus: 

'*Sec.  823.  Where  a  presumption  of  law  is  disregarded  bj  a  jury,  a  new 
trial  will  be  granted  exdebitojttstiticB;  but  where  the  presumption  disregarded 
is  only  one  of  fact,  however  strong  or  obvious,  the  granting  a  new  trial  is  at 
the  discretion  of  the  court  in  banc." 

In  other  words,  when  the  testimony  has  been  sifted  and  weighed, 
and  the  actual  circumstances  of  the  transaction  stated  in  a  connected 
form,  the  law,  by  means  of  its  presumptions,  determines  whether  they 
establish  such  a  relation  between  the  parties  as  to  give  rise  to  recip- 
rocal rights  and  obligations,  and,  if  so,  what  legal  consequences  have 
followed.  The  issue  to  be  determined  may  be  one,  in  form,  merely 
of  fact,  as  whether  a  particular  contract  was  made,  or  whether  one 
or  both  of  the  parties  have  been  guilty  of  negligence.  The  circum- 
stances of  the  entire  transaction  having  been  ascertained  and  stated, 
the  issue  is  determined  by  the  interpretation  which  the  law  puts  upon 
them.  This  is  an  office  quite  distinct  from  ascertaining  the  circum-S 
stances  themselves  by  the  process  of  reduction  from^the  original  mass* 
of  evidence.  It  involves  only  a  consideration  of  the  facts  as  found, 
in  their  relation  to  each  other,  in  view  of  fixed  legal  presumptions,  in 
order  to  determine  and  declare  the  effect  to  be  given  to  them  as  a  con- 
nected whole.  This  is 'the  same  rule  which,  after  much  consideration, 
was  established  in  the  case  of  17.5.  v.  Peugh,  99  U.  S.  265,  in  refer- 
ence to  the  examination  of  the  judgments  of  the  court  of  claims,  and 
which  we  reiterate  here,  as  equally  applicable  to  appeals  from  the  de- 
crees in  admiralty  of  the  circuit  courts  of  the  United  States  under  the 
act  of  1876.  In  that  case,  one  of  the  issues  to  be  determined  was 
whether  the  proceeds  of  the  sale  of  the  captured  property  belonging 
to  the  claimant  had  been  paid  into  the  treasury.  No  direct  proof  t^ 
that  effect  had  been  given,  but  if  shown  at  all,  it  was  by  way  of  in- 
v.l— 38 
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ference  from  oertain  oiroomstantial  facts  which  had  been  established 
by  the  evidence,  which  are  set  forth  in  the  finding  of  the  court  below. 
The  chief  justice  said,  upon  this  point : 

**  Conf essedlj,  the  court  has  found  all  the  facts  which  have  been  directly 
established  by  the  evidence.  These  facts  are  not  evidence  in  the  sense  that 
evidence  means  the  statements  of  witnesses  or  documents  produced  in  court 
for  inspection.  They  are  the  results  of  evidence,  and  whether  they  establish 
the  ultimate  fact  to  be  reached  is,  if  a  question  of  fact  at  all,  to  say  the  least, 
in  the  nature  of  a  question  of  law.  If  what  has  been  found  is,  in  the  absence 
of  anything  to  the  contrary,  the  legal  equivalent  of  a  direct  finding  that  the 
proceeds  of  this  claimant's  property  have  been  paid  into  the  treasury,  the 
judgment  is  right;  otherwise,  it  is  wrong.  The  inquiry  thus  presented  is  as 
to  the  legal  effect  of  facts  proved,  not  of  the  evidence  given  to  make  the 
proof,"  etc.  •  •  •  «« The  rule  relieves  us  from  the  necessity  of  considering 
the  evidence  at  all,  and  confines  our  attention  to  the  legal  effect  upon  the 
rights  of  the  parties  of  the  facts  proven  as  they  have  been  sent  up  from  the 
court  below.  In  this  way  the  weight  of  the  evidence  is  left  for  the  sole  con- 
sideration of  the  court  below,  but  the  ultimate  effect  of  the  facts,  which  the 
direct  evidence  has  established,  is  left  open  for  review  here  on  appeal." 

I  Tried  according  to  this  standard,  we  are  quite  clear  that  the  con- 
f  elusion  under  examination  cannot  be  sustained.  *  The  facts  material 
to  the  point,  and  which,  in  our  opinion,  justify  and  require  this  re- 
sult, are  as  follows:  The  language  of  the  policy  sued  on,  descrip- 
tive of  the  risk  assumed,  is,  "$6,550  on  charter,  $2,650  on  primage, 
and  $1,500  on  property  on  board  ship  G.  S.  Pennell,  at  and  from 
New  York  to  San  Francisco."  The  proposal  for  this  insurance  was 
made  March  23,  1864,  by  letter.  The  vessel,  at  that  time  lying  at 
New  York,  had  been  previously  chartered  to  her  full  capacity  for  a 
voyage  from  New  York  to  San  Francisco,  of  which  both  companies 
had  knowledge;  and  on  January  80,  1864,  was  chartered  by  Melcher, 
her  master,  to  the  Peruvian  government,  by  the  terms  of  which  char- 
ter she  was  to  sail  from  New  York  on  or  before  June  1,  1864,  to  San 
Francisco,  and  thence  proceed,  with  all  convenient  dispatch,  to  Gal- 
lao,  Peru,  and  from  thence,  if  on  inspection  she  should  be  found  well 
conditioned  for  the  voyage,  to  the  Ghincha  islands  for  a  cargo  of 
guano  to  be  taken  to  Hamburg  or  Rotterdam.  Of  this  second  char- 
ter the  Ocean  Company  had  full  knowledge,  having,  on  February  5, 
1864,  insured  to  Pennell,  a  part  owner,  his  interest  in  both  the  ship 
and  this  charter  on  the  voyage  described  as  "at  and  from  New  York 
to,  at,  and  from  San  Francisco,  Gallao  and  the  Ghinchas."  And  on 
March  20,  1864,  Melcber,  one-eighth  owner  and  master,  by  letter  to 
his  agent.  Sawyer,  directed  the  latter  to  insure  his  interest  in  the 
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ship  and  both  charters,  specifioally  describing  them,  and  primage 
and  personal  effects  on  board.  Sawyer,  exhibiting  this  letter  to  the 
Ocean  Company  and  explaining  fully  the  circumstances,  that  com- 
pany issued  one  policy  to  Melcher,  describing  the  risk  in  the  same 
words  as  those  used  in  the  policy  sued;  and  by  a  separate  policy  in- 
sured $8,000  on  his  interest  in  the  ship  during  the  whole  voyage, 
described  as  ''at  and  from  New  Tork  to,  at,  and  from  San  Francisco 
and  Ghinchas,  with  usual  liberties  at  Callao,  to  her  port  of  advice 
and  discharge  in  Europe." 

The  letter  of  March  23,  1864,  from  the  Ocean  Company  to  the  Sun 
Company,  containing  the  return  of  the  insurance  involved  in  this  suit, 
included  two  others,  both  of  which  were  accepted,-— one  of  $5,000  "on 
charter  of  ship  Charles  S.  Pennell  at  and  from  New  York  to,  at,  and 
from  San  Francisco  and  Callao  to  Chinchas;"  the  other,  a  war  riskS 
only,  of  $5,000*on  the  ship,  on  voyage  described  in  the  same  words.* 
The  correspondence  between  the  companies  on  the  subject,  at  the 
time  these  risks  were  assumed,  undoubtedly  contains  a  reference  to  a 
voyage  from  New  York  to  San  Francisco,  and  thence  to  Callao  and 
Chinchas,  and  of  two  insurances  on  charter,  in  one  of  which  the  voy- 
age is  described  as  including  New  York  and  Chinchas  via  San  Fran- 
cisco and  Callao,  and  in  the  other,  from  New  York  to  San  Francisco; 
but  there  is  nothing  which  indicates  with  any  conclusive  force  that 
there  were  two  distinct  charters,  and  certainly  nothing  to  indicate 
that  there  was  one  which  included  the  return  voyage  from  the  Chin- 
chas  to  Botterdam.  And,  in  respect  to  the  latter,  it  is  found,  as  a 
fact,  that  "the  Sun  Company  had  no  other  knowledge  of  the  existence 
of  the  Rotterdam  charter  than  such  as  is  to  be  inferred  from  the  cor- 
respondence," which,  as  we  have  just  stated,  and  as  must  appear 
from  the  full  text  of  the  letters  set  out  in  the  findings,  communicated 
no  knowledge  of  such  a  charter  whatever. 

It  will  not  suffice  to  say,  as  was  said  in  ailment,  that  the  lan- 
guage of  the  correspondence  and  of  the  three  contemporaneous  in- 
surances was  such  as  to  give  the  Sun  Company  notice  of  a  voyage 
and  charter  beyond  San  Francisco,  as  well  as  of  one  to  that  port  from 
New  York,  and  that  they  must  include  distinct  interests,  so  that, 
upon  inquiry,  it  might  have  become  informed  of  all  the  particulars  of 
the  Rotterdam  charters.  For  the  question  is  not  one  of  notice  suffi- 
cient to  suggest  further  inquiry,  and  of  due  diligence  in  prosecuting 
it,  disregard  of  which  may  be  alleged  as  laches,  but  whether  the 
minds  of  the  parties  in  fact  met  in  a  common  understanding,  so  as 
to  consummate  the  contract  sued  on.     And  to  show  that,  it  was  nee- 
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essaiy  to  prove,  in  the  absence  of  express  words,  and  to  resolve  the 
ambiguity  arising  upon  the  evidence,  that,  from  the  circumstances, 
in  point  of  fact,  the  Sun  Company  must  have  intended  to  insure  an 
interest  in  the  Botterdam  charter.  Proof  of  its  actual  knowledge 
that  such  a  charter  was  in  existence  would  be  only  one  step  in  that 
direction,  and  even  that  is  wanting.  Had  it  been  supplied,  the 
burden  of  proof  would  have  still  remained  with  the  libelant  to  show 
%  that  it  was  meant  by  both  parties  to  describe  that  particular  risk, 
«  under  an  insurance  upon  a  charter  during  a  voyage  described  as  at 
and  from  New  York  to  San  Francisco. 

It  is  admitted  that  the  language  of  the  policy  does  not  of  itself  im- 
port an  insurance  of  a  charter  beyond  one  during  the  voyage  de- 
scribed. Prima  facie,  indeed,  it  describes  a  charter  terminating  with 
that  voyage,  and  not  beyond.  In  the  action  brought  by  Melcher 
against  the  Ocean  Company  in  Maine,  and  determined  in  the  supreme 
court  of  that  state,  it  was  claimed  by  the  defendant  that  the  language 
of  the  policy  conclusively  described  a  charter-party  limited  to  the  de- 
scription of  the  voyage,  and  that  proof  was  not  admissible  to  show 
that  any  other  existed,  and  was  the  one  meant.  And  it  was  held  in 
that  case,  in  substance,  that  without  such  proof  there  could  be  no  re- 
covery; but  that,  inasmuch  as  a  description  of  the  voyage  during 
which  the  risk  was  insured  did  not  necessarily  determine  the  extent 
of  the  charter-party  under  which  the  freight  was  to  be  earned,  it  ap- 
pearing from  extrinsic  evidence  that  two  charter-parties  existed  to 
which  the  insurance  might  apply,  a  latent  ambiguity  was  disclosed 
which  was  susceptible  of  explanation  by  parol  evidence.  And  ac. 
cordingly,  upon  proof  of  the  communications  between  Melcher  and  the 
Ocean  Company,  not  made  known  at  any  time  to  the  Sun  Company, 
the  former  was  adjudged  to  have  insured  by  its  policy  his  interest  in  the 
Botterdam  charter.  Without  that  proof  he  must  have  failed  in  his  lit- 
igation. It  cannot  be  claimed  that  such  proof  is  admissible  to  explain 
the  contract  of  the  appellant.  Nor  is  the  liability  of  the  latter  affected 
by  the  fact  that  its  policy  is  one  of  reinsurance  in  fact;  nor  by  the 
circumstance  that  it  aided  in  the  maintenance  of  the  defense  in  the 
suit  against  the  Ocean  Company;  nor  by  the  result  and  judgment 
in  that  action. 

The  policy,  although  a  reinsurance,  is  a  contract,  which,  like  others, 
must  be  construed  according  to  its  terms,  and  the  same  ambiguity 
arises  in  respect  to  it  that  was  found  to  exist  in  respect  to  the  original 
insurance.  The  Sun  Company,  in  maintaining  the  defense  in  aid  of 
the  Ocean  Company,  that  the  policy  of  the  latter  did  not  cover  an  in- 
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eurance  of  Melcher's  interest  in  the  Botterdam  charter,  maintained 
also,  what  it  has  continued  to  do  in  this  suit,  its  own  defense  against  9 
the*changed  claim  of  the  Ocean  Company  which  the  latter  now  as-  • 
Berts,  with  the  advantage  that  its  defense  cannot  be  overcome  by  proof 
of  explanations  outside  of  the  policy  itself^  such  as  defeated  the  libel* 
ant  in  its  contest  with  Melcher.  And  the  judgment  rendered  in  favor 
of  the  latter  upon  the  point  in  question,  as  to  what  was  in  fact  the 
contract  made  with  him  by  the  Ocean  Company,  is  no  adjudication 
against  the  appellant  as  to  what  is  the  contract  between  the  parties 
to  this  suit ;  for  it  is  only  upon  the  presupposition  of  the  identity  of 
the  subject-matter  of  the  two  contracts  that  it  could  be  pretended 
that  the  judgment  against  the  Ocean  Company  would  be  admissible  in 
evidence,  for  any  purpose  material  here,  against  the  Sun  Company.  To 
admit  it  as  evidence  of  that  identity  is  a  pure  petitio  principiL  Ac- 
cordingly, it  was  an  additional  and  substantive  error  in  the  circuit  court 
to  find  as  a  conclusion  of  law,  as  it  did,  that  ''the  judgment  in  the 
Maine  court  against  the  Ocean  Company  is  conclusive  upon  the  issues 
there  made,  and  decided  and  binds  the  Sun.**  It  was,  of  course,  con- 
clusive upon  the  Ocean  Company,  but  was  not  even  admissible  in  evi* 
dence  against  the  Sun  Company,  without  prior  proof  that  the  policy  of 
the  latter  company  was  intended  to  cover  the  Botterdam  charter. 

Much  reliance  is  placed,  in  argument  in  support  of  this  contention 
on  the  part  of  the  libelant,  upon  the  circumstance,  stated  in  the 
findings  of  fact,  that  *'the  loss  under  the  risk  taken  in  favor  of 
Charles  S.  Fennell,  both  on  the  ship  and  Botterdam  charter,  was 
paid  by  the  Sun  Company,  without  objection,  October  28,  1865,  and 
May  5, 1866."  These  losses  were  paid  on  the  two  insurances  effected 
contemporaneously  with  that  sued  on  in  this  proceeding,  in  which 
the  voyage  described  was  "at  and  from  New  York  to,  at,  and  from 
San  Francisco  and  [to]  Callao  to  Chinchas."  But,  at  most,  this 
only  gives  rise  to  an  inference  that  these  two  insurances  were  in- 
tended to  cover  some  charter,  other  than  the  one  from  New  Tork  to 
San  Francisco,  and,  indeed,  is  not  conclusive  as  to  that.  It  cer- 
tainly does  not  establish,  even  in  respect  to  them,  that  they  were  un- 
derstood, at  the  time  the  insurances  were  effected,  to  cover  a  risk 
upon  an  interest  in  the  Botterdam  charter,  or  any  charter  in  force  S 
during  the  voyage  from^New  York  to  San  Francisco;  much  less  can» 
it  be  said  that  any  admission  can  be  implied,  from  such  payment, 
that  the  risk,  described  as  upon  ship  and  charter  during  the  extended 
voyage  to  Callao  and  the  Chinchas,  although  described  as  commenc* 
ing  at  New  York,  was  identical,  so  far  as  the  charier  was  concerned, 
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with  tiiat  ^  the  policy  sued  on,  in  which  the  voyage  is  described  as 
from  New  Tork  to  San  Francisco.  In  any  aspect,  the  circamstance 
relied  on  is  merely  argumentative.  The  Sun  Company  may  have 
made  the  payment  inadvertently,  without  consideration  of  its  strict 
rights.  It  certainly  is  not  conclusive  as  an  admission  of  liability  in 
this  case,  for  it  has  no  element  of  estoppel,  and  to  justify  the  con- 
clusion of  law  sought  to  be  drawn  from  it,  would  be  to  give  it  that 
effect. 

The  fact  thai  the  Sun  Company  participated  in  the  defense  of  the 
Ocean  Company  in  the  action  brought  by  Melcher,  and  the  communi- 
cations between  the  companies  in  respect  to  it,  so  far  as  they  are  set 
out  in  the  findings  of  fact,  are,  in  our  opinion,  equally  without  effect, 
and  do  not  amount  either  to  an  admission  of  liability  or  to  an  agree- 
ment to  be  bound  by  the  result  of  that  litigation;  and  having  care- 
fully considered  all  the  circumstances  found  and  relied  on,  without 
further  special  mention  of  them,  we  are  constrained  to  say  that  they 
do  not,  either  singly  or  together,  sustain  the  conclusion  that  ''the 
Sun  Company's  policy  covers  the  Botterdam  charter."  This  conclu- 
sion  is,  in  our  opinion,  greatly  strengthened  by  the  consideration  oi 
other  facts  set  out  in  the  finding,  which,  while  they  tend  to  show  that 
as  a  matter  of  fact  the  Sun  Company  did  not  intend  to  reinsure  Mel- 
cher*s  interest  in  the  Botterdam  charter,  furnish  also  a  distinct  ground 
of  defense,  as  matter  of  law,  if  the  fact  had  been  otherwise,  and  neg- 
ative the  second  conclusion  of  law  announced  by  the  circuit  court, 
that  "the  policy  is  not  void  because  of  any  concealment  by  the  Ocean 
Company." 

The  situation  was  this :  There  were  two  concurrent  charters  on  the 
ship,  both  which  were  treated  as  in  force  during  the  one  voyage  from 
New  Tork  to  San  Francisco,  in  the  course  of  which  she  was  lost. 
The  first  charter  covered  a  full  cargo,  and  no  additional  freight  could 
be  simultaneously  earned  under  the  second,  for  no  part  of  the  cargo 
contemplated  by  it  could  be  on  board  till  after  the  voyage  under  the 
S  first  charter  had  been  completed.  In  case  of  loss  during  that  voyage, 
•  consequently,  there  could^be  no  salvage  of  freight  applicable  to  the 
second  charter.  Melcher  was  master  and  owner  of  one-eighth  of  the 
ship.  On  March  20,  1864,  he  instructed  his  agent,  Sawyer,  by  letter 
shown  to  the  Ocean  Company,  to  effect  insurance  on  his  behalf  against 
war  risk  on  ship,  and  generally  on  his  interest  in  both  charters  spe- 
cifically, besides  primage,  and  on  his  personal  effects,  amounting  in 
all  to  $1 9,425,  and  in  the  same  letter  said :  ''I  think  you  had  better 
put  $5,000  or  $6,000  more  marine  risk  in  case  I  should  lose  the 
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ship.''  The  Ocean  CJompany  accepted  the  risk  on  the  Botterdam 
charter,  primage,  and  personal  effects  to  San  Francisco,  and  on  the 
same  day  insured  the  master  for  $3,000  on  his  interest  in  the  ship 
during  the  whole  of  her  Toyage,  describing  the  duration  and  locality 
of  the  risk  as  "at  and  from  New  Tork  to,  at,  and  from  San  Francisco 
and  Ghinchas,  with  usual  liberties  at  Callao,  to  her  port  of  advice  and 
discharge  in  Europe.''  This  latter  insurance  was  not  made  known 
to  the  Sun  Company,  nor  was  it  informed  of  any  of  the  communica- 
tions that  had  taken  place  between  the  Ocean  Company  and  Melcher, 
including  the  contents  of  the  letter  to  Sawyer. 

It  thus  appears  that  at  the  time  of  the  loss  Melcher  had  insurance 
on  two  concurrent  charters  and  his  primage  thereon  during  one  voy- 
age, being  insured,  besides  his  interest  in  the  ship,  on  double  the 
amount  of  its  possible  earnings  of  freight  for  one  voyage.  The  fact 
was  known  to  the  Ocean  Company  at  the  time,  and  was  not  com- 
municated by  it  to  the  Sun  Company,  which  was  without  other 
knowledge  upon  the  subject,  and  executed  its  policy  to  the  Ocean 
Company  in  ignorance  of  it.  That  knowledge  of  the  circumstance 
was  material  and  important  to  the  underwriter  as  likely  to  influence 
his  judgment  in  accepting  the  risk,  we  think,  i^  so  manifest  to  com- 
mon reason  as  to  need  no  proof  of  usage  or  opinion  among  those 
engaged  in  the  business.  It  was  a  flagrant  case  of  over-insurance 
upon  its  face,  and  made  it  the  pecuniary  interest  of  the  master  in 
charge  of  the  ship  to  forego  and  neglect  the  duty  which  he  owed  to  if 
all  interested  in  her  safety.  Had  it  been  known,  it  is*reasonable  to* 
believe  that  a  prudent  underwriter  would  not  have  accepted  the  pro- 
posal as  made,  and,  where  the  fact  of  the  contract  is  in  dispute,  as 
here,  corroborates  the  denial  of  the  appellants.  The  concealment, 
whether  intentional  or  inadvertent,  we  have  no  hesitation  in  saying, 
avoids  the  policy,  if  actually  intended  to  cover  the  risk  for  which  the 
claim  is  made. 

In  respect  to  the  duty  of  disclosing  all  material  facts,  the  case  of 
reinsurance  does  not  differ  from  that  of  an  original  insurance.  The 
obligation  in  both  cases  is  one  uberrinuB  fidei.  The  duty  of  com- 
munication, indeed,  is  independent  of  the  intention,  and  is  violated 
bj  the  fact  of  concealment  even  where  there  is  no  design  to  deceive. 
The  exaction  of  information  in  some  instances  may  be  greater  in  a 
case  of  reinsurance  than  as  between  the  parties  to  an  original  insur- 
ance. In  the  former,  the  party  seeking  to  shift  the  risk  he  has 
taken  is  bound  to  communicate  his  knowledge  of  the  character  of 
the  original  insured,  where  such  information  would  be  likely  to  in 
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fluence  the  judgment  of  an  underwriter;  while  in  the  latter,  the 
party,  in  the  language  of  Bbon8on,  J.,  in  the  case  of  the  N.  Y.  Bowery 
Fire  Ins.  Co.  v.  New  York  Fire  Ins.  Co.  17  Wend.  359-867,  is  "not 
bound,  nor  could  it  be  expected  that  he  should  speak  evil  of  himself. '^ 
Mr.  Duer  (Lect.  18,  pt.  1,  §  18;  2  Inst.  898)  states,  as  a  part  of  the 
rule,  the  following  proposition : 

*<Sec.  18.  The  assured  wiU  not  be  allowed  to  protect  himself  against  the 
charge  of  an  undue  concealment,  by  evidence  that  he  had  disclosed  to  the  un- 
derwritei'S,  In  general  terms,  the  information  that  he  possessed.  Where  hi» 
own  information  is  specific,  it  must  be  communicated  in  the  terms  in  whicli 
it  was  received.  General  terms  may  include  the  truth,  but  may  fail  to  con- 
vey it  with  its  proper  force  and  in  all  its  extent.  Nor  will  the  assured  be 
permitted  to  urge,  as  an  excuse  for  his  omission  to  communicate  material 
facts,  that  they  were  actually  known  to  the  underwriters,  unless  it  appeal's 
that  their  knowledge  was  as  particular  and  full  as  his  own  information.  It 
is  the  duty  of  the  assured  to  place  the  underwriter  in  the  same  situation  as 
himself;  to  give  to  him  the  same  means  and  opportunity  of  judging  of  the 
;3  value  of  the  risks;  and  when  any  circumstance  is  withheld,  however  slight 
•  and  immaterial^t  may  have  seemed  to  himself,  that,  if  disclosed,  would  prob- 
ably have  influenced  the  terms  of  the  insurance,  the  concealment  vitiates  the 
policy." 

This  statement  is  sustained  by  the  authorities  cited,  (Ely  v.  Hal- 
Utt,  2  Caines,  57;  Moses  y.  Delaware  Ins.  Co.  1  Wash.  G.  C.  885,) 
and,  in  onr  opinion,  is  a  necessary  deduction  from  the  nature  and 
spirit  of  the  contract  of  insurance.  It  applies  with  peculiar  force  in 
the  present  case,  as  every  sentence  of  the  rule  is  a  condemnation  of 
the  Ocean  Insurance  Company  in  imposing  upon  the  appellant  the 
whole  risk  of  the  insurance,  without  communicating  its  knowledge  of 
the  circumstances,  which  might  have  made  the  latter  as  unwilling  to 
assume  it,  as  they  seem  to  have  made  the  former  unwilling  to  retain 
even  a  share  of  it. 

For  these  reasons,  and  without  passing  upon  other  questions  dis- 
cussed, the  decree  of  the  circuit  court  is  reversed,  and  the  cause  re- 
manded with  directions  to  enter  a  decree  dimissing  the  libel ;  and  it 
is  accordingly  so  ordered. 

MiLLEB,  J.,  dissenting.  1  do  not  concur  in  the  opinion  of  the  court. 
It  proceeds,  as  I  think,  upon  an  erroneous  view  of  the  principles  of 
reinsurance.  It  places  the  reinsurer  in  the  exact  condition  of  a  joint 
insurer,  or  of  an  original  insurer  of  the  risk  of  the  party  first  insured. 
In  point  of  fact  the  Sun  Company  insured  the  Ocean  Company  against 
the  risk  which  the  latter  incurred  by  its  policies,  and,  unless  thercv 
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was  miflrepresentatioD,  fraud,  or  intentional  conoealment  by  the  Ocean 
Company,  the  Sun  Company  should  pay  the  loss  which  the  other  sus- 
tained, and  against  the  hazard  of  which  it  agreed  to  insure  the  Ocean 
Company.  The  long  course  of  dealing  between  the  two  companies 
showed  that  the  Sun  Company  was  in  the  habit  of  reinsuring  for  the 
Ocean  Company  without  inquiry  into  the  particulars  of  the  risk,  and 
in  this  case  there  was  no  reason  for  any  special  communication  of  the 
•circumstances  of  the  risk  by  the  Ocean  to  the  Sun  Company. 

I  am  authorized  to  say  that  the  chief  justice  and  Mr.  Justice  Brad- 
liSY  concur  with  me  in  this  dissent. 


(IOC  U.  S.  629) 

Unitbd  States  v.  Harris  and  others. 

(January  22, 1883.) 

Afpral— Of  Cbrthtoatb  of  Diyisiok  of  OpiNioN-^CoKSTrrunoNAL  Law 

The  omission  from  the  certificate  of  diyision  of  the  words  *'  upon  the  request  of 
either  party  or  their  counsel,"  where  neither  party  chalienget  the  Jurisdiction 
of  this  court,  is  not  a  fatal  omission. 

Where  it  was  the  duty  of  the  counsel  of  the  United  States  to  request  a  certificate  of 
division,  and  the  circumsUnces  of  the  case  appear  of  record,  which,  considered 
in  connection  with  the  fact  that  the  court  made  the  certificate  of  division,  it 
is  sufficient  to  raise  the  legal  presumption  that  a  request  for  the  certificate 
was  duly  preferred. 

:fiection  5519  of  the  Revised  Statutes,  providing  for  the  punishment  of  persons  con- 
spiring  to  deprive  any  other  person  or  persons  of  the  equal  protection  of  the 
laws,  or  of  equal  privileges  or  immunities  under  the  laws,  finds  no  warrant  in 
the  constitution  of  the  United  States  for  its  enactment 

§ 

*0n  a  Certificate  of  Division  in  Opinion  between  the  Judges  of  the* 
Oircuit  Court  of  the  United  States  for  the  Western  District  of  Ten- 
nessee. 3 

*  Section  5519  of  the  Bevised  Statutes  of  the  United  States  de-? 
olares : 

**  It  two  or  more  persons  in  any  state  or  territory  conspire  or  go  in  disguise 
upon  the  highway  or  on  the  premises  of  another  for  the  pui-pose  of  depriving, 
either  directly  or  indirectly,  any  person  or  class  of  persons  of  the  equal  pro- 
tection of  the  laws,  or  of  equal  privileges  or  immunities  under  the  laws,  or 
for  the  purpose  of  preventing  or  hindering  the  constituted  authorities  of  any 
«tate  or  territory  from  giving  or  securing  to  all  persons  within  such  state  or 
territory  the  equal  protection  of  the  laws,  each  of  said  persons  shall  be  pun- 


Digitized  by 


Google 


60S  BUPBKMB  OOUBT  BBPOBTEB. 

iflhed  by  a  fine  of  not  less  than  $500  nor  more  than  $5,000,  or  by  imprison- 
ment, with  or  without  hard  labor,  not  less  than  six  months  nor  more  than  six 
years,  or  by  both  such  fine  and  imprisonment." 

This  section  was  originally  a  part  of  section  2  of  the  act  of  April 
20,  1861,  (17  St.  18,  14.) 

At  the  November  term,  1876,  of  the  United  States  oirouit  court  for 
the  western  district  of  Tennessee,  an  indictment,  based  on  this  sec- 
tion, was  returned  by  the  grand  jury  against  one  B.  G.  Harris  and 
19  others.  The  indictment  contained  four  counts.  The  first  count 
charged  as  follows : 

'^That  B.  G.  Harris,  [and  19  others,  naming  them,]  yeomen  of  the  county 
of  Crockett,  in  the  state  of  Tennessee,  and  all  late  of  the  county  and  district 
aforesaid,  on,  to-wit,  the  fourteenth  day  of  August,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventy-six,  in  the  county  of  Crockett,  in 
said  state  and  district,  and  within  the  jurisdiction  of  this  court,  unlawfully, 
with  force  and  aims,  did  conspire  together  with  certain  other  persons  whose 
g  names  are  to  the  grand  jurors  aforesaid  unknown,  then  and  there,  for  the  pur- 
f  pose  of  •depriving  Robert  B.  Smith,  William  J.  Overton,  George  W.  Wells, 
Jr.,  and  P.  M.  Wells,  then  and  there  being  citizens  of  the  United  States 
and  of  said  state,  of  the  equal  protection  of  the  laws,  in  this,  to-wit,  that 
therefore,  to-wit,  on  the  day  and  year  aforesaid,  in  said  county,  the  said  Rob- 
ert B.  Smith,  William  J.  Overton,  George  W.  Wells,  Jr.,  and  P.  M.  Wells, 
having  been  charged  with  the  commission  of  certain  criminal  offenses,  the  nat- 
ure of  which  said  criminal  offenses  being  to  the  grand  jurors  aforesaid  un- 
known, and  having  upon  such  charges  then  and  there  been  duly  arrested  by 
the  lawful  and  constituted  authorities  of  said  state,  to-wit,  by  one  William  A. 
Tucker,  the  said  William  A.  Tucker  then  and  there  being  a  deputy  sheriff  of 
said  county,  and  then  and  there  acting  as  such ;  and  having  been  so  arrested 
as  aforesaid,  and  being  then  and  there  so  under  arrest  and  in  the  custody  of 
said  deputy  sheriff  as  aforesaid,  they,  the  said  Robert  R.  Smith,  William  J. 
Overton,  George  W.  Wells,  Jr.,  and  P.  M.  Wells,  were  tliere  and  then  by 
the  laws  of  said  state  entitled  to  the  due  and  equal  protection  of  the  laws 
thereof,  and  were  then  and  there  entitled  under  the  said  laws  to  have  their 
persons  protected  from  violence  when  so  then  and  there  under  arrest  as  afore- 
said. And  the  grand  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further 
present  that  the  said  R.  G.  Harris,  [and  19  others,  naming  them,]  with  cer- 
tain other  persons  whose  names  are  to  the  said  grand  jurors  unknown,  did 
then  and  there,  with  force  and  arms,  unlawfully  conspire  together  as  afore- 
said then  and  there  for  the  purpose  of  depriving  them,  the  said  Robert  K 
Smith,  William  J.  Overton,  George  W.  Wells,  Jr.,  and  P.  M.  Wells,  of  their 
rights  to  the  due  and  equal  protection  of  the  laws  of  said  state,  and  of  their 
rights  to  be  protected  in  their  persons  from  violence  while  so  then  and  there 
under  arrest  as  aforesaid,  and  while  so  then  and  there  in  the  custody  of  the 
said  deputy  sheriff,  and  did  then  and  there  deprive  them,  the  said  Robert  R. 
Smith,  William  J.  Overton,  George  W.  Wells,  Jr.,  and  P.  M.  Wells,  of 
such  rights  and  protection,  and  of  the  due  and  equal  protection  of  the  laws  ol 
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the  said  state,  by  then  and  there,  while  so  under  arrest  as  aforesaid,  and  while 
so  then  and  there  in  the  custody  of  the  said  deputy  sheriff  as  aforesaid,  beat- Jj 
ing,  bruising,  wounding^^and  otherwise  ill-treating  them,  the  said  Robert  B.  ? 
Smith,  WiUiam  J.  Overton,  George  W.  Wells,  Jr^  and  P.  M.  Wells,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  United  States.** 

The  second  count  charged  that  the  defendants,  with  force  and 
arms,  unlawfully  did  conspire  together  for  the  purpose  of  preventing  and 
hindering  the  constituted  authorities  of  the  state  of  Tennessee,  to- wit, 
the  said  William  A.  Tucker,  deputy  sheriflf  of  said  county,  from  giv- 
ing and  securing  to  the  said  Bobert  B.  Smith  and  others,  naming 
them,  the  due  and  equal  protection  of  the  laws  of  said  state,  in  this, 
to-wit,  that  at  and  before  the  entering  into  said  conspiracy,  the  said 
Bobert  B.  Smith  and  others,  naming  them,  were  held  in  the  custody 
of  said  deputy  sheriff  by  virtue  of  certain  warrants  duly  issued  against 
them,  to  answer  certain  criminal  charges,  and  it  thereby  became  and 
was  the  duty  of  said  deputy  sheriff  to  safely  keep  in  his  custody  the 
said  Bobert  B.  Smith  and  others  while  so  under  arrest,  and  then  and 
there  give  and  secure  to  them  the  equal  protection  of  the  laws  of  the 
state  of  Tennessee;  and  that  the  defendants  did  then  and  there  con- 
spire together  for  the  purpose  of  preventing  and  hindering  the  said 
deputy  sheriff  from  then  and  there  safely  keeping,  while  under  arrest 
and  in  his  custody,  the  said  Bobert  B.  Smith  and  others,  and  giving 
and  securing  to  them  the  equal  protection  of  the  laws  of  said  state. 

The  third  count  was  identical  vnth  the  second,  except  thai  the  con- 
spiracy was  charged  to  have  been  for  the  purpose  of  hindering  and 
preventing  said  William  A.  Tucker,  deputy  sheriff,  from  giving  and 
securing  to  Bobert  B.  Smith  alone  the  due  and  equal  protection  of 
the  laws  of  the  state. 

The  fourth  count  charged  that  the  defendants  did  conspire  together 
for  the  purpose  of  depriving  said  P.  M.  Wells,  who  was  then  and 
there  a  citizen  of  the  United  States  and  the  state  of  Tennessee,  of 
the  equal  protection  of  the  laws,  in  this,  to-wit :  said  Wells  having 
been  charged  with  an  offense  against  the  laws  of  said  state,  was  duly 
itrrested  by  said  Tucker,  deputy  sheriff,  and  so  being  under  arrest 
was  entitled  to  the  due  and  equal  protection  of  said  laws,  and  to  haveS 
Ms^person  protected  from  violence  while  so  under  arrest;  and  the* 
said  defendants  did  then  and  there  unlawfully  conspire  together  for 
the  purpose  of  depriving  said  Wells  of  his  right  to  the  equal  protec- 
tion of  the  laws,  and  of  bis  right  to  be  protected  in  person  from  vio- 
lence while  so  under  arrest,  and  "did  then  and  there  deprive  him  of 
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such  rights  and  protection,  and  of  the  due  and  equal  protection  of 
the  laws  of  the  state  of  Tennessee,  by  then  and  there,  and  while  he,, 
the  said  P.  M.  Wells,  was  so  then  and  there  under  arrest  as  afore- 
said, unlawfully  beating,  bruising,  wounding,  and  killing  him,  the^ 
said  P.  M.  Wells,  contrary  to  the  form  of  the  statute  in  such  cas& 
made  and  provided,"  etc. 

The  defendants  demurred  to  the  indictment  on  several  grounds, 
among  them  the  following : 

(1)  '*  Because  the  offenses  created  by  section  5519  of  the  Revised  Statutes 
of  the  United  States,  and  upon  which  section  the  aforesaid  four  counts  are 
based,  are  not  constitutionally  within  the  jurisdiction  of  the  courts  of  the 
United  States,  and  because  the  matters  and  things  therein  referred  to  ai*e 
judicially  cognizable  by  state  tribunals  only,  and  legislative  action  thereon  is- 
among  the  rights  reserved  to  the  several  states  and  inhibited  to  congress  by 
the  constitution  of  the  United  States;"  and — 
n  (2)  "Because  the  said  section  5519  of  the  Revised  Statutes  of  the  United 
-*  States,  in  so  far  as  it  creates*offenses  and  imposes  penalties,  is  in  violation  of 
the  constitution  of  the  United  States,  and  an  infringement  of  the  rights  of 
the  several  states  and  the  people  thereof." 

The  case  was  heard  in  the  circuit  court  on  the  demurrer  to  the- 
indictment,  and,  as  the  record  states, — 

**  Came  the  district  attorney,  on  behalf  of  the  United  States,  and  came  also 
the  defendants  indicted  herein,  by  their  attorneys,  when  this  case  came  on  to- 
be  heard  before  the  Hon.  John  Baxter,  circuit  judge,  and  the  Hon.  Con- 
NALLT  F.  Trigg,  district  judge,  presiding,  on  the  demurrer  of  the  said  de- 
fendants, filed  herein  on  the  fifth  day  of  February,  A.  D.  1878,  to  the  indict- 
ment herein,  and  the  said  judges  being  divided  in  opinion  on  the  point  of  the- 
constitutionality  of  the  section  of  the  Revised  Statutes  of  the  United  States 
on  which  the  said  indictment  is  based,  being  section  No.  5519  thereof,  *  *  * 
after  argument,  hereby  direct  the  said  point  *  *  *  to  be  certified  to  the 
supreme  court  of  the  United  States  for  its  decision  thereon,  and  the  same  is 
accordingly  ordered.  And  it  is  further  ordered  by  the  court  that  this  case^ 
be  continued  until  the  decision  of  said  supreme  court  in  the  premises." 

Section  651  of  the  Revised  Statutes,  which  authorizes  certificates 
of  division  of  opinion,  declares : 

"  Whenever  any  question  occurs  on  the  trial  or  hearing  of  any  criminal 
proceeding  before  a  circuit  court,  upon  which  the  judges  are  divided  in  opin- 
ion, the  point  upon  which  they  disagree  shall,  during  the  same  term,  upon  the- 
request  of  either  party  or  their  counsel,  be  stated  under  the  direction  of  the- 
judges,  and  certified,  under  the  seal  of  the  court,  to  the  supreme  court  at- 
their  next  session ;  but  nothing  herein  contained  shall  prevent  the  cause  from- 
proceeding,  if,  in  the  opinion  of  the  court,  further  proceedings  can  be  had  witk 
out  prejudice  to  the  merits." 


Digitized  by 


Google 


UNITED   STATES  V.  HABBI8.  605 

Sol.  Gen.  PMUipa,  for  the  United  States. 

No  counsel  for  Harris  and  others. 

Woods,  J.  The  certificate  of  division  of  opinion  in  this  case  doesS 
not*expressl7  state  that  the  point  of  difference  between  the  judges* 
was  certified  "upon  the  request  of  either  party  or  their  counsel." 
Neither  party  challenges  the  jurisdiction  of  this  court,  but  it  has  oc- 
curred to  us  as  a  question,  and  we  have  considered  it,  whether  this 
omission  in  the  certificate  is  fatal  to  our  jurisdiction,  and  we  have 
reached  the  conclusion  that  it  is  not. 

It  fairly  appears  from  the  certificate  that  the  point  upon  which  the 
judges  differed  in  opinion  was  stated,  under  their  direction,  in  th^ 
presence  of  the  counsel  of  both  parties,  without  objection  from  either, 
and  it  is  expressly  stated  that  the  cause  was  continued  until  the  de- 
cision of  this  court  upon  the  point  of  difference  between  the  judges 
could  be  rendered.  Had  no  certificate  of  division  of  opinion  been 
made,  the  result  must  have  been  a  judgment  against  the  indictment, 
although  the  difference  of  opinion  arose  upon  the  demurrer  of  defend- 
ant; for  no  judgment  could  have  been  given  against  the  defendant  upon 
the  indictment,  if  the  judges  were  not  agreed  as  to  the  constitutionality 
of  the  law  upon  which  it  was  based.  Hence  it  became  the  duty  of 
the  prosecuting  officer,  and  the  interest  of  the  government  which  he 
represented,  to  request  a  certificate  of  division  of  opinion  for  the  de- 
termination of  the  question  by  this  court.  The  case  is  brought  to  this 
court  by  the  counsel  for  the  United  States  upon  the  point  stated  in  the 
certificate:  the  case  is  suspended  until  our  decision  upon  the  point 
certified  is  made;  and  he  asks  us  to  decide  the  question  upon  which 
the  judges  of  the  circuit  court  differed.  These  circumstances,  all  of 
which  appear  of  record,  considered  in  connection  with  the  fact  that 
the  court  made  the  certificate,  raise  the  legal  presumption  that  a  re- 
quest for  the  certificate  was  duly  preferred.  The  record  evidence  of 
the  fact  of  the  request  by  counsel  for  the  United  States  is  incon- 
trovertible. 

It  is  suggested  that  under  section  649  of  the  Bevised  Statutes, 
which  provides  that  a  jury  may  be  waived  ''whenever  the  parties  or 
their  attorneys  of  record  file  with  the  clerk  a  stipulation  in  writing 
waiving  a  jury,"  this  court  has  decided  that  the  fact  that  the  stipula- 
tion was  in  writing  and  filed  with  the  clerk  must  appear  of  record  in 
order  to  entitle  the  party  to  the  review  of  the  rulings  of  the  court  ing 
the  progress  of  the  trial *provided  by  section  700,  and  therefore  that? 
in  the  present  case  the  record  should  distinctly  show  the  request. 
But  section  649  expressly  requires  that  the  waiver  of  the  jury  shall 
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be  in  writing  and  shall  be  filed  with  the  clerk.  The  section  which 
provides  for  a  certificate  of  division  of  opinion  makes  no  such  re- 
quirement in  relation  to  the  request  for  a  certificate. 

In  one  case  the  jurisdictional  fact  is  the  filing  of  a  certain  paper 
writing  with  the  clerk;  in  the  other»  the  making  of  a  request,  which 
may  be  oral,  to  the  court.  In  either  case,  when  the  jurisdictional 
fact  fairly  appears  by  the  record,  our  jurisdiction  attaches.  So,  in 
this  case,  if  the  request  may  be  fairly  inferred  from  such  circum- 
stances as  we  have  mentioned,  that  is  all  that  is  necessary  to  satisfy 
the  statute.  In  Sup'ra  v.  Kennicott,  103  U.  S.  554,  this  court  held 
Ijiat  when  a  stipulation  in  writing  was  filed  with  the  clerk,  by  which 
it  was  provided  that  the  case  might  be  submitted  to  the  court  on  an 
agreed  statement  of  facts,  but  which  contained  no  express  waiver  of 
a  jury,  yet  this  amounted  to  a  waiver  sufficient  to  meet  the  require- 
ments of  section  649.  And  though  the  right  of  trial  by  jury  is  a 
constitutional  one,  yet  this  court  has  declared  that  when  it  simply 
appeared  by  the  record  that  a  party  was  present  by  counsel  and  had 
gone  to  trial  before  the  court  without  objection  or  exception,  a  waiver 
of  his  right  to  a  jury  trial  would  be  presumed,  and  he  would  be  held 
in  this  court  to  the  legal  consequences  of  such  waiver.  Kearney  v. 
Case,  13  Wall.  275. 

We  are,  therefore,  of  opinion  that  the  request  by  counsel  of  the 
United  States  for  a  certificate  of  division  is  sufficiently  shown  by  the 
record  in  this  case,  and  that  our  jurisdiction  is  clear. 

We  pass  to  the  consideration  of  the  merits  of  the  case.  Proper 
respect  for  a  co-ordinate  branch  of  the  government  requires  the  courts 
of  the  United  States  to  give  effect  to  the  presumption  that  congress 
will  pass  no  act  not  within  its  constitutional  power.  This  presump- 
tion should  prevaU  unless  the  lack  of  constitutional  authority  to  pass 
an  act  in  question  is  clearly  demonstrated.  While  conceding  this,  it 
must,  nevertheless,  be  stated  that  the  government  of  the  United 
•States  is  one  of  delegated,  limited,  and  enumerated  powers.  Martin 
f  V.  Hunter,  1  Wheat.  304;  McCtdloch  v.  Statt,  4  Wheat,  816;  aib- 
bons  V.  Ogden,  9  Wheat.  1.  Therefore  every  valid  act  of  congress 
must  find  in  the  constitution  some  warrant  for  its  passage.  This  is 
apparent  by  reference  to  the  following  provisions  of  the  constitution : 
Section  1  of  the  first  article  declares  that  all  legislative  powers 
granted  by  the  constitution  shall  be  vested  in  the  congress  of  the 
United  States.  Section  8  of  the  same  article  enumerates  the  powers 
granted  to  the  congress,  and  concludes  the  enumeration  with  a  grant 
of  power  ''to  make  all  laws  which  shall  be  necessary  and  proper  to 
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carry  into  execution  the  foregoing  powers  and  all  other  powers  vested 
by  the  constitution  in  the  government  of  the  United  States,  or  in  any 
department  or  officer  thereof."  Article  10  of  the  amendments  to  the 
constitution  declares  that  "the  powers  not  delegated  to  the  United 
States  by  the  constitution,  nor  prohibited  by  it  to  the  states,  are 
reserved  to  the  states  respectively  or  to  the  people." 

Mr.  Justice  Stobt,  in  his  Commentaries  on  the  Constitution,  says : 
**  Whenever,  therefore,  a  question  arises  concerning  the  constitutionality  of 
a  particular  power,  the  first  question  is  whether  the  power  be  expressed  in  the 
constitution.  If  it  be,  the  question  is  decided.  If  it  be  not  expressed,  the 
next  inquiry  must  be  whether  it  is  properly  an  incident  to  an  express  power 
and  necessary  to  its  execution.  If  it  be,  then  it  may  be  exercised  by  congress. 
If  not,  congress  cannot  exercise  it."  Section  1243,  referring  to  Virginia  Re- 
ports and  Resolutions,  January,  1800,  pp.  83,  34;  President  Monroe's  Exposi- 
tion and  Message  of  May  4, 1822,  p.  47;  1  Tuck.  Bl.  Ck>mm.  App.  287,  288;  5 
Marsh.  Wash.  App.  note  3;  1  Hamilton's  Works,  117, 121. 

The  demurrer  filed  to  the  indictment  in  this  case  questions  the 
power  of  congress  to  pass  the  law  under  which  the  indictment  was 
found.  It  is,  therefore,  necessary  to  search  the  constitution  to  ascer- 
tain whether  or  not  the  power  is  conferred. 

There  are  only  four  paragraphs  in  the  constitution  which  can,  in 
the  remotest  degree,  have  any  reference  to  the  question  in  hand. 
These  are  section  2  of  article  4  of  the  original  constitution,  and  theg 
thirteenth,  fourteenth,  and  fifteenth  ^amendments.     It  will  be  con-* 
yenient  to  consider  these  in  the  inverse  of  the  order  stated. 

It  is  clear  that  the  fifteenth  amendment  can  have  no  application. 
That  amendment,  as  was  said  by  this  court  in  the  case  of  U.  S.  v. 
Reeae^  92  U.  S.  214,  "relates  to  the  right  of  citizens  of  the  United 
States  to  vote.  It  does  not  confer  the  right  of  suffrage  on  any  one. 
It  merely  invests  citizens  of  the  United  States  with  the  constitutional 
right  of  exemption  from  discrimination  in  the  enjoyment  of  the  elect- 
ive franchise  on  account  of  race,  color,  or  previous  condition  of  servi- 
tude." See,  also,  U.  S.  v.  Cruikahank,  92  U.  S.  642;  S.  C.  1  Woods, 
822.  Section  5519  of  the  Revised  Statutes  has  no  reference  to  this 
right.  The  right  guarantied  by  the  fifteenth  amendment  is  protected 
by  other  legislation  of  congress,  namely,  by  sections  4  and  5  of  the 
act  of  May  31,  1870,  (16  St.  141,)  and  now  embodied  in  sections 
5506  and  6507,  Bev.  St. 

Section  6519,  according  to  the  theory  of  the  prosecution,  and  as 
appears  by  its  terms,  was  framed  to  protect  from  invasion  by  private 
persons  the  equal  privileges  and  immunities  under  the  laws  of  all 
persons  and  classes  of  persons.     It  requires  no  argument  to  show 
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thai  Buch  a  law  cannot  be  founded  on  a  clanse  of  the  constitution 
whose  sole  object  is  to  protect  from  denial  or  abridgment,  by  the 
United  States  or  states,  on  account  of  race,  color,  or  previous  condi- 
tion of  servitude,  the  right  of  citizens  of  the  United  States  to  vote. 
It  is,  however,  strenuously  insisted  that  the  legislation  under  con- 
sideration finds  its  warrant  in  the  first  and  fifth  sections  of  the  four- 
teenth amendment.     The  first  section  declares  * 

**A11  persons  born  or  naturalized  in  the  United  States,  and  subject  to  the 
jurisdiction  thereof,  are  citizens  of  the  United  States  and  of  the  state  wherein 
they  reside.  No  state  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States,  nor  shall  any  state 
deprive  any  person  of  life,  liberty,  or  property  without  due  process  of  law, 
nor  deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws." 

The  fifth  section  declares  "the  congress  shall  have  power  to  enforce 
cby  appropriate  legislation  the  provisions  of  this  amendment.  *" 
r  *It  is  perfectly  clear,  from  the  language  of  the  first  section,  that  its 
purpose  also  was  to  place  a  restraint  upon  the  action  of  the  states. 
In  the  Slaughter-house  Cases,  16  Wall.  86,  it  was  held  by  the  ma- 
jority of  the  court,  speaking  through  Mr.  Justice  Milleb,  that  the 
object  of  the  second  clause  of  the  first  section  of  the  fourteenth 
amendment  was  to  protect  from  the  hostile  legislation  of  the  states 
the  privileges  and  immunities  of  citizens  of  the  United  States,  and 
this  was  conceded  by  Mr.  Justice  Field,  who  expressed  the  views  of 
the  dissenting  justices  in  that  case.  In  the  same  case,  the  court, 
referring  to  the  fourteenth  amendment,  said  that  "if  the  states  do 
not  conform  their  laws  to  its  requirements,  then  by  the  fifth  section 
of  the  article  of  amendment  congress  was  authorized  to  enforce  it  by 
suitable  legislation. ** 

The  purpose  and  effect  of  the  two  sections  of  the  fourteenth  amend- 
ment above  quoted  were  clearly  defined  by  Mr.  Justice  Bbadlby  in 
the  case  of  V.  S.  v.  Cruikshank,  1  Woods,  816,  as  follows : 

^  It  is  a  guaranty  of  protection  against  the  acts  of  the  state  government 
itself.  It  is  a  guaranty  against  the  exertion  of  arbitrary  and  tyrannical  power 
on  the  part  of  the  government  and  legislature  of  the  state,  not  a  guaranty 
against  the  commission  of  individual  offenses;  and  the  power  of  congress, 
whether  express  or  implied,  to  legislate  for  the  enforcement  of  such  a  guar- 
anty, does  not  extend  to  the  passage  of  laws  for  the  suppression  of  crime 
within  the  states.  The  enforcement  of  the  guaranty  does  not  require  or 
authorize  congress  to  perform  *  the  duty  that  the  guaranty  itself  supposes  it 
to  be  the  duty  of  tne  state  to  perform,  and  which  it  requij.es  the  state  to  per- 
form.'" 
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When  the  case  of  U.  S.  y.  Cruikshank  oame  to  this  eonrt  the  same 
view  was  taken  here.  The  ohief  justice,  delivering  the  opinion  of 
the  court  in  that  case,  said : 

'*  The  fourteenth  amendment  prohibits  a  state,  from,  dapchdng  anj.  person 
of  life,  liberty,  or  property  without  due  process  of  law,  or  from  denying  to 
any  person  the  equal  protection  of  the  laws;  bat  this  provision  does  not  add 
anything  to  the  rights  of  one  citizen  as  against  another.  It  simply  furnishes 
an  additional  guaranty  against  any  encroachment  by  the  states  upon  the| 
fundamental  rights  which  belong  to  every  citizen  as  a*member  of  society.* 
The  duty  of  protecting  all  its  citizens  in  the  enjoyment  of  an  equality  of  rights 
was  originally  assumed  by  the  states,  and  it  remains  there.  The  only  obliga- 
tion resting  upon  the  United  States  is  to  see  that  the  states  do  not  deny  the 
right  This  the  amendment  guaranties,  and  no  more.  The  power  of  the 
national  government  is  limited  to  this  guaranty,"    92  U.  S.  542. 

So,  in  Virginia  v.  Rives,  100  U.  S.  813,  it  was  declared  by  this  court, 
speaking  through  Mr.  Justice  Stbono,  that  ''these  provisions  of  the 
fourteenth  amendment  have  reference  to  state  action  exclusively,  and 
not  to  any  action  of  private  individuals." 

These  authorities  show  conclusively  that  the  legislation  under  con- 
sideration finds  no  warrant  for  its  enactment  in  the  fourteenth  amend- 
ment. 

The  language  of  the  amendment  does  not  leave  this  subject  in 
doubt.  When  the  state  has  been  guilty  of  no  violation  of  its  provis- 
ions; when  it  has  not  made  or  enforced  any  law  abridging  the  priv- 
ileges or  immunities  of  citizens  of  the  United  States;  when  no  one 
of  its  departments  has  deprived  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  or  denied  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws;  when,  on  the  contrary, 
the  laws  of  the  state,  as  enacted  by  its  legislative,  and  construed  by 
its  judicial,  and  administered  by  its  executive  departments,  recognize 
and  protect  the  rights  of  all  persons, — the  amendment  imposes  no 
duty  and  confers  no  power  upon  congress. 

Section  5519  of  the  Bevised  Statutes  is  not  limited  to  take  effect 
only  in  case  the  state  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States,  or  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  or  deny  to  any  person  the  equal 
protection  of  the  laws.  It  applies,  no  matter  how  well  the  state  may 
have  performed  its  duty.  Under  it  private  persons  are  liable  to  pun- 
ishment for  conspiring  to  deprive  any  one  of  the  equal  protection  of 
the  laws  enacted  by  the  state. 
Y.1^39 
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In  the  indictment  in  this  case,  for  instance,  which  would  be  a  good 
I  indictment  onder  the  law  if  the  law  itself  were  valid,  there  is  no  inti- 
•  mation  that  the  state  of  Tennessee  has  passed^any  law  or  done  any  act 
forbidden  by  the  fourteenth  amendment.  On  the  contrary,  the  gra^ 
vamen  of  the  charge  against  the  accused  is  that  they  conspired  to  de- 
prive certain  citizens  of  the  United  States  and  of  the  state  of  Tennes- 
see of  the  equal  protection  accorded  them  by  the  laws  of  Tennessee. 

As,  therefore,  the  section  of  the  law  under  consideration  is  directed 
exclusively  against  the  action  of  private  persons,  without  reference  to 
the  laws  of  the  states,  or  their  administration  by  the  officers  of  the 
state,  we  are  clear  in  the  opinion  that  it  is  not  warranted  by  any 
clause  in  the  fourteenth  amendment  to  the  constitution. 

We  are  next  to  consider  whether  the  thirteenth  amendment  to  the 
constitution  furnishes  authority  for  the  enactment  of  the  law  under 
review.  This  amendment  declares  that  "neither  slavery  nor  invol- 
untary servitude,  except  as  a  punishment  of  crime  whereof  the  party 
shall  have  been  duly  convicted,  shall  exist  within  the  United  States 
or  any  place  subject  to  their  jurisdiction."  ''Congress  shall  have 
power  to  enforce  this  article  by  appropriate  legislation." 

It  is  clear  that  this  amendment,  besides  abolishing  forever  slavery 
and  involuntary  servitude  within  the  United  States,  gives  power  to 
congress  to  protect  all  persons  within  the  jurisdiction  of  the  United 
States  from  being  in  any  way  subjected  to  slavery  or  involuntary 
Servitude,  except  as  a  punishment  for  crime,  and  in  the  enjoyment 
of  that  freedom  which  it  was  the  object  of  the  amendment  to  secure. 
Mr.  Justice  Swayne,  in  U.  S.  v.  Rhodes,  1  Abb.  U.  S.  28;  Mr. 
Justice  Bradley,  in  U.  8.  v.  Cruikshank,  1  Woods,  808. 

Congress  has,  by  virtue  of  this  amendment,  enacted  that  all  per- 
sons within  the  jurisdiction  of  the  United  States  shall  have  the  same 
right  in  every  state  and  territory  to  make  and  enforce  contracts,  to 
sue,  be  parties,  give  evidence,  and  to  the  full  and  equal  benefit  of  all 
laws  and  proceedings  for  the  security  of  persons  and  property  as  is 
enjoyed  by  white  citizens,  and  shall  be  subject  to  like  punishment, 
pains,  penalties,  taxes,  licenses,  and  exactions  of  every  kind,  and  no 
5  other.  Act  of  April  9,  1866,  §  1,  (14  St.  27.) 
?  But  the  question  with  which  we  have  to  deal  is,  does  the*thirteenth 
amendment  warrant  the  enactment  of  section  5519  of  the  Revised 
Statutes.  We  are  of  opinion  that  it  does  not.  Our  conclusion  is 
based  on  the  fact  that  the  provisions  of  that  section  are  broader  than 
the  thirteenth  amendment  would  justify.  Under  that  section  it  would 
be  an  offense  for  two  or  more  white  persons  to  conspire,  etc.,  for  th^ 
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purpose  of  depriyiiig  another  white  person  of  the  equal  protection  of 
the  laws.  It  would  be  an  offense  for  two  or  more  colored  persons, 
enfranchised  slaves,  to  conspire  with  the  same  purpose  against  a  white 
citizen  or  against  another  colored  citizen  who  had  never  been  a  slave. 
Even  if  the  amendment  is  held  to  be  directed  against  the  action  of 
private  individuals,  as  well  as  against  the  action  of  the  states  and 
United  States,  the  law  under  consideration  covers  cases  both  within 
and  without  the  provisions  of  the  amendment.  It  covers  any  con- 
spiracy between  two  free  white  men  against  another  free  white  man 
to  deprive  the  latter  of  any  right  accorded  him  by  the  laws  of  the 
state  or  of  the  United  States.  A  law  under  which  two  or  more  free 
white  private  citizens  could  be  punished  for  conspiring  or  going  in 
disguise  for  the  purpose  of  depriving  another  free  white  citizen  of  a 
right  accorded  by  the  law  of  the  state  to  all  classes  of  persons, — as, 
for  instance,  the  right  to  make  a  contract,  bring  a  suit,  or  give  evi- 
dence,— clearly  cannot  be  authorized  by  the  amendment  which  sim- 
ply prohibits  slavery  and  involuntary  servitude. 

Those  provisions  of  the  law,  which  are  broader  than  is  warranted 
by  the  article  of  the  constitution  by  which  they  are  supposed  to  be 
authorized,  cannot  be  sustained. 

Upon  this  question  the  case  of  U.  S.  v.  Reese,  92  U.  S.  214,  is  in 
point.  In  that  case  this  court  had  under  consideration  the  constitu- 
tionality of  the  third  and  fourth  sections  of  the  act  of  May  31,  1870, 
(16  St.  140,)  and  now  constituting  sections  2007,  2008,  and  5506, 
Bev.  St.  The  third  section  of  the  act  made  it  an  offense  for  any 
judge,  inspector,  or  other  officer  of  election,  whose  duty  it  was,  imder 
the  circumstances  therein  stated,  to  receive  and  count  the  vote  of  any 
citizen  to  wrongfully  refuse  to  receive  and  count  the  same;  and 
the  fourth  section  made  it  an  offense  for  any  person,  by  force,  bribery,  j 
or  other  unlawful  means,  to  hinder  or  delay  any*citizen  from  doing? 
any  act  required  to  be  done  to  qualify  him  to  vote  or  from  voting  at 
any  election. 

The  indictment  in  the  case  charged  two  inspectors  of  a  municipal 
election  in  the  state  of  Kentucky  with  refusing  to  receive  and  count 
at  such  election  the  vote  of  William  Gamer,  a  citizen  of  the  United 
States,  of  African  descent.  It  was  contended  by  the  defendants  that 
it  was  not  within  the  constitutional  power  of  congress  to  pass  the 
section  upon  which  the  indictment  was  based.  The  attempt  was 
made  by  the  counsel  for  the  United  States  to  sustain  the  law  as  war- 
ranted by  the  fifteenth  amendment  to  the  constitution  of  the  United 
States.     But  this  court  held  it  not  to  be  appropriate  legislation  under 


Digitized  by 


Google 


618  flUPBBia  OOUfiT  BBPOBXBB. 

that  amendment.  The  ground  of  the  decision  was  that  the  sections 
referred  to  were  broad  enough  not  only  to  punish  those  who  hindered 
and  delayed  the  enfranchised  colored  citizen  from  voting,  on  account 
of  his  race,  color,  or  previous  condition  of  servitude,  but  also  those 
who  hindered  or  delayed  the  free  white  citizen.  The  court,  speaking 
by  the  chief  justice,  said : 

*'It  would  certainly  be  dangerous  if  the  legislature  could  set  a  net  large 
enough  to  catch  all  possible  offenders,  and  leave  it  to  the  courts  to  step  inside 
and  say  who  could  be  rightfully  detained  and  who  should  be  set  at  large. 
This  would,  to  some  extent,  substitute  the  Judicial  for  the  legislative  depart^ 
ment  of  the  government.  The  courts  enforce  the  legislative  will,  when  as- 
certained, if  within  the  constitutional  grant  of  power.  But  if  congress  steps 
outside  of  its  constitutional  limitation  and  attempts  that  which  is  beyond  its 
reach,  the  courts  are  authorized  to,  and,  when  caUed  upon,  must,  annul  its  en- 
croachment upon  the  reserved  rights  of  the  states  and  the  people." 

And  the  court  declared  that  it  could  not  limit  the  statute  so  as  to 
bring  it  within  the  constitutional  power  of  congress,  and  concluded: 

''We  must,  therefore,  decide  that  congress  has  not  as  yet  provided  by  ap- 
propilate  legislation  for  the  punishment  of  the  offenses  charged  in  the  indict- 
ment." 

This  decision  is  in  point,  and,  applying  the  principle  established  by 
it,  it  is  clear  that  the  legislation  now  under  consideration  cannot  be 
sustained  by  reference  to  the  thirteenth  amendment  to  the  constitu- 

$  tion. 

•  There  is  another  view  which  strengthens  this  conclusion.  If*con- 
gress  has  constitutional  authority  under  the  thirteenth  amendment 
to  punish  conspiracy  between  two  persons  to  do  an  unlawful  act,  it 
can  punish  the  act  itself,  whether  done  by  one  or  more  persons.  A 
private  person  cannot  make  constitutions  or  laws,  nor  can  he  with 
authority  construe  them,  nor  can  he  administer  or  execute  them.  The 
only  way,  therefore,  in  which  one  private  person  can  deprive  another 
of  the  equal  protection  of  the  laws  is  by  the  commission  of  some  offense 
against  the  laws  which  protect  the  rights  of  persons,  as  by  theft,  burg- 
lary, arson,  libel,  assault,  or  murder.  If,  therefore,  we  hold  that  sec- 
tion 5519  is  warranted  by  the  thirteenth  amendment,  we  should,  by  vir- 
tue of  that  amendment,  accord  to  congress  the  power  to  punish  every 
crime  by  which  the  right  of  any  person  to  life,  property,  or  reputa- 
tion is  invaded.  Thus,  under  a  provision  of  the  constitution  which 
simply  abolished  slavery  and  involuntary  servitude,  we  should,  with 
few  exceptions,  invest  congress  with  power  over  the  whole  catalogue 
of  crimes.  A  construction  of  the  amendment  which  leads  to  such  a 
result  is  clearly  unsound. 
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There  is  only  one  other  clause  in  the  oonstitntion  of  the  United 
States  which  can,  in  any  degree,  be  supposed  to  sustain  the  section 
under  consideration,  namely,  the  second  section  of  article  4,  which 
declare?  that  "the  citizens  of  each  state  shall  be  entitled  to  all  the 
privileges  and  immunities  of  citizens  of  the  several  states."  But  this 
section,  like  the  fourteenth  amendment,  is  directed  against  state  ac- 
tion. Its  object  is  to  place  the  citizens  of  each  state  upon  the  same 
footing  with  citizens  of  other  states,  and  inhibit  discriminative  legis- 
lation against  them  by  other  states.     Paul  v.  Virginia,  8  Wall.  168. 

Referring  to  the  same  provision  of  the  constitution,  this  court  said, 
iv  the  Slaughter-house  Cases,  ubi  supra,  that  it  "did  not  create  those 
rights  which  it  called  privileges  and  immunities  of  citizens  of  the 
states.  It  threw  around  them  in  that  clause  no  security  for  the  citi- 
zen of  the  state  in  which  they  were  claimed  or  excercised.  Nor  did 
it  profess  to  control  the  power  of  the  state  governments  over  its  own 
citizens.  Its  sole  purpose  was  to  declare  to  the  several  states  that^l 
whatever  those  rights,  as  you  grant  or  establish  them  to  yoii*own* 
citizens,  or  as  you  limit  or  qualify  or  impose  restrictions  on  their  ex- 
ercise, the  same,  neither  more  nor  less,  shall  be  the  measure  of  the 
rights  of  citizens  of  other  states  within  your  jurisdiction." 

It  was  never  supposed  that  the  section  under  consideration  con- 
ferred on  congress  the  power  to  enact  a  law  which  would  punish  a 
private  citizen  for  an  invasion  of  the  rights  of  his  fellow-citizen,  con- 
ferred by  the  state  of  which  they  were  both  residents  on  all  its  citi- 
zens alike. 

We  have,  therefore,  been  unable  to  find  any  constitutional  author- 
ity for  the  enactment  of  section  5519  of  the  Revised  Statutes.  The  de- 
cisions of  this  court  above  referred  to  leave  no  constitutional  ground 
for  the  act  to  stand  on. 

The  point  in  reference  to  which  the  judges  of  the  circuit  court 
were  divided  in  opinion  must,  therefore,  be  decided  against  the  con- 
stitutionality of  the  law. 
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Ghzoaoo  ft  A.  B.  Go.  v.  Wiooinb  Fxbbt  Oo« 

(January  29»  1888.) 

Remotal  of  Oau8»— Sam  ABUoro  uhdbb  Oowtitutioh,  Lawb,  Bto. 

\  fait  doM  not  arise  under  the  constitution  and  laws  of  the  United  States  where 
the  public  acts  of  one  state  are  to  be  construed  in  an  action  pending  in  a  court 
of  another  state. 

In  Error  to  the  Gircoit  Gourt  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

Chester  H.  Krum  and  (7.  Beckwithy  for  plaintiff  in  error. 

S.  T.  Glover  and  J.  R.  Shepley,  for  defendant  in  error. 

Waite,  G.  J.  This  is  a  sait  begun  in  a  state  coort  of  Missouri  by 
the  Wiggins  Ferry  Gompany,  an  Illinois  corporation,  against  the 
Chicago  &  Alton  Railroad  Company,  another  Illinois  corporation,  to 
recover  damages  for  the  breach  of  a  contract  by  which,  as  is  alleged, 
the  railroad  company  bound  itself  not  to  employ  any  other  means 
than  the  ferry  company's  ferry  for  the  transportation  of  passengers 
and  freight,  coming  and  going  on  its  railroad,  across  the  Mississippi 
at  St.  Louis.  The  railroad  company  defends  on  the  ground,  among 
others,  that  if  the  agreement  actually  entered  into  by  the  parties  con- 
tains by  construction  any  such  provision  as  is  claimed,  it  is  in  viola- 
tion of  the  laws  of  Illinois,  and  in  excess  of  the  corporate  powers  of 
the  company  as  an  Illinois  corporation.  To  avoid  the  effect  of  this 
defense  the  ferry  company  sets  up,  by  way  of  estoppel,  a  judgment 
in  another  suit  in  a  state  court  of  Missouri,  between  the  same  par- 
ties, where  precisely  the  same  question  was  raised  on  the  same  con- 
tract, and  in  which  it  was  decided  that  the  railroad  company  did 
a  have  the  corporate  authority  under  the  laws  of  Illinois  to  make  the 
•contract.  As  soon  as  the  pleadings^in  the  case  developed  this  issue, 
the  railroad  company  petitioned  for  the  removal  of  the  suit  to  the 
circuit  court  of  the  United  States  for  the  eastern  district  of  Missouri, 
the  proper  district,  on  the  ground  that  *'full  faith  and  credit  has  not 
been  given  to  the  public  acts  of  the  state  of  Illinois  by  the  supreme 
court  of  the  state  of  Missouri  in  the  adjudication  aforesaid,  and  that 
by  reason  of  the  facts  herein  set  forth,  and  of  such  adjudication,  and 
the  pleading  thereof  as  an  estoppel,  in  the  manner  set  forth  in  the 
plaintiff*8  amended  petition,  this  suit  is  one  arising  under  the  consti- 
tution and  la%ii  of  the  United  States.  **  The  facts  set  forth  in  the  pe- 
tition were  the  charter  and  laws  of  Illinois,  which  governed  the  pow- 
ers of  the  railroad  company  as  an  Illinois  corporation. 
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The  state  oourt,  on  the  filing  of  the  petition  for  removal,  aooom- 
panied  by  the  necessary  bond,  stopped  proceedings,  but  the  circuit 
court,  when  the  record  was  entered  there,  remanded  the  cause.* 
From  an  order  to  that  effect  this  writ  of  error  has  been  taken,  and  is 
now  for  hearing  on  the  merits  under  the  operation  of  rule  32,  adopted 
at  the  last  term,  with  a  view  to  facilitating  the  final  determination 
of  questions  of  removal  under  the  act  of  March  8,  1875,  c.  187,  (1 
Supp.  Rev.  St.  178.) 

*In  our  opinion  this  is  not  a  suit  arising  under  the  constitution  oS 
laws  of  the  United  States,  within  the  meaning  of  that  term  as  used 
in  the  removal  act.  If  the  courts  of  Missouri  gave  a  wrong  construc- 
tion to  the  laws  of  Illinois  in  the  judgment  set  up  as  an  estoppel, 
that  error  cannot  be  corrected  by  means  of  a  transfer  of  this  suit 
from  the  state  court  to  the  circuit  court  of  the  United  States.  So 
long  as  the  judgment  stands,  it  cannot  be  impeached  collaterally  in 
the  courts  of  the  United  States,  any  more  than  in  those  of  the  state, 
by  showing  that  if  due  effect  had  been  given  to  the  laws  it  would 
have  been  the  other  way.  If  it  has  the  effect  of  an  estoppel,  as  is 
claimed,  it  will  continue  to  have  that  effect  until  reversed  or  set  aside 
in  some  appropriate  form  of  proceeding  instituted  directly  for  that 
purpose.  The  courts  of  the  United  States  must  give  it  the  same 
effect  as  a  judgment  that  it  has  in  the  courts  of  the  state.  Whether 
as  a  judgment  it  operates  as  an  estoppel  does  not  depend  on  the  con- 
stitution or  laws  of  the  United  States.  The  correct  decision  of  this 
question  of  estoppel,  therefore,  does  not  depend  on  the  construction 
of  the  constitution  or  laws  of  the  United  States,  but  on  the  effect  of 
a  judgment  under  the  laws  of  Missouri.  The  public  acts  of  Illinois 
are  in  no  way  involved.  If  full  faith  and  credit  were  not  given  to 
them  by  the  Missouri  court  in  the  judgment  which  has  been  rendered, 
that  may  entitle  the  railroad  company  to  a  review  of  the  judgment 
here  on  a  writ  of  error,  but  in  no  other  way  can  this  or  any  other 
court  of  the  United  States  invalidate  that  judgment  on  account  of 
such  mistakes,  if  any  were  in  fact  made.  m 

Another  ground  taken  in  support  of  the  jurisdiction  of  the*circuit<^ 
court  upon  the  removal  is,  if  we  understand  the  argument  of  the 
counsel  for  the  plaintiff  in  error,  that  the  laws  of  Illinois,  rightly 
construed,  prohibit  such  a  contract  as  it  is  alleged  has  been  made, 
and  as  the  Missouri  court  decided  the  other  way  when  the  former 
judgment  was  rendered,  a  transfer  may  be  made  so  as  to  avoid  a  like 

*See  11  Fed.  Bep.  884. 
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error  in  this  suit.  The  question  thus  presented  is,  not  what  faith  and 
credit  must  be  given  the  publio  aots  of  Illinois  in  Missouri,  but  what 
the  publio  acts  of  Illinois,  when  rightly  interpreted,  mean.  That 
does  not  depend  on  the  constitution  or  laws  of  the  United  States, 
but  on  the  constitution  and  laws  of  the  state  alone. 

It  is  not  even  alleged  in  the  petition  for  removal,  or  claimed  in 
argument,  that  the  courts  of  Illinois  have  as  yet  actually  given  the 
statutes  in  question  any  such  construction  as  it  is  contended  they 
should  have.  The  most  that  can  be  insisted  upon  from  all  the  alle- 
gations is  that,  on  account  of  what  has  been  done  in  other  cases,  the 
railroad  company  expects,  when  an  opportunity  occurs,  the  courts  of 
Illinois  will  decide  that  the  laws  of  that  state  gave  the  company  no 
power  to  bind  itself  in  the  way  the  Missouri  court  has  determined  it 
did.  So  that  the  position  of  the  railroad  company  on  this  applica- 
tion seems  to  be,  that,  while  the  questions  arising  on  the  effect  of  the 
public  acts  are  apparently  open  in  the  courts  of  Dlinois,  and  nothing 
has  been  done  which,  even  on  the  principles  of  comity,  can  bind  the 
courts  of  Missouri,  a  suit  pending  in  a  Missouri  court  may  be  removed 
to  a  court  of  the  United  States,  because  the  Missouri  court,  on  a 
former  occasion,  construed  a  public  law  of  Illinois,  which  is  involved, 
differently  from  what  it  should  have  done.  To  allow  a  removal  upon 
such  grounds  would  be  to  say  that  a  suit  arises  under  the  constitu- 
tion and  laws  of  the  United  States  whenever  the  public  acts  of  one 
state  are  to  be  construed  in  an  action  pending  in  a  court  of  another 
state.     Clearly  this  is  not  so. 

Even  if  it  be  true,  as  is  contended  by  the  counsel  for  the  plaintiff 
in  error,  that  a  suit  can  be  removed  as  soon  as  a  federal  question 
becomes  involved,  it  is  sufficient  to  say  that  in  this  case  such  a  ques- 
tion has  not  arisen.  Until  the  Missouri  court  fails  in  this  suit  to  give 
full  faith  and  credit  to  the  public  acts  of  Illinois,  no  case  has  arisen 
f  to  which  the*jurisdiction  of  the  courts  of  the  United  States  can  attach, 
and  then  only  for  the  correction  of  the  errors  that  have  been  com- 
mitted. It  is  not  enough  that  in  other  cases  decisions  have  been  made 
which,  if  followed  in  this,  will  be  erroneous.  Until  the  error  has 
actually  been  committed  in  this  case,  a  federal  question  has  not  be- 
come involved.  The  presumption  in  all  cases  is  that  the  courts  of 
the  states  will  do  what  the  constitution  and  laws  of  the  United  States 
require,  and  removals  cannot  be  effected  to  the  courts  of  the  United 
States  because  of  fear  that  they  will  not. 

The  order  remanding  the  cause  is  affirmed. 
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CmoAGO  &  A.  R.  Co.  r.  Wiggins  Fbbry  Co. 
(January  28, 1833.) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

Chester  H.  Krum  and  C.  Beckwith,  for  plaintiff  in  error, 

S.  T.  Olover  and  J.  R,  Shepley,  for  defendant  in  error. 

Per  Curiam.  This  case  is  in  all  material  respects  like  that  between 
the  same  parties  just  decided,  [supra,']  and  the  order  of  the  circuit 
court  remanding  the  case  is  affirmed  for  the  reasons  there  given. 


(106  U.  S.  F8«) 

Hatden  v.  Manning. 

(January  29, 1883.) 

Remotal  of  Cause— CoLLUsnrE  AssiGNaiENT—REMANix 

Wbere  the  suit  does  not  really  and  substantially  involve  a  dispute  or  controversy 
properly  within  the  jurisdiction  of  the  circuit  court,  because  the  real  contro- 
versy is  wholly  between  citizens  of  the  same  state,  and  the  name  of  the  plaintiff 
has  been  used  collusively  for  the  purpose  of  creating  a  case  cognizable  under 
the  act  of  1875,  the  cause  should  be  remanded  to  the  state  eourt. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Oregon. 

John  H.  Mitchell  and  A.  H.  Garland,  for  appellant. 

W.  Lair  Hill  and  Oeo*  A.  King,  for  appellee. 

MiLLEB,  J.  This  is  a  case  which  the  circuit  court  should  have 
dismissed  under  the  fifth  section  of  the  act  of  March  3,  1875,  con- 
cerning the  jurisdiction  of  the  circuit  courts  of  the  United  States,  in- 
stead of  granting  the  relief  prayed  by  complainant. 

It  is  charged  in  the  bill  that  Hayden,  the  appellee,  while  acting 
as  the  attorney  of  Eachel  Dove  and  Bethuel  Dove,  her  husband,  pur- 
chased under  execution  a  valuable  tract  of  land  belonging  to  Bachel ; 
that  he  had  defended  the  suit  for  foreclosure  of  a  mortgage  on  the 
property  for  the  Doves,  in  which  a  decree  was  rendered  under  which 
it  was  sold.  It  is  set  out  with  sufficient  fullness  that  at  this  sale 
he  bought  the  land  at  less  than  its  value,  under  circumstances  which 
should  subject  the  title  which  he  acquired  to  the  character  of  a  trust 
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for  the  benefit  of  Mrs.  Dove.  It  is  not  necessary  now  to  inquire  into 
the  truth  of  that  allegation,  on  which  the  circuit  court  rendered  a  de- 
cree in  favor  of  Manning,  the  complainant  in  the  suit,  because  we 
are  of  opinion  that  Manning  had  no  such  interest  in  the  matter  as  to 
enable  him  to  sustain  a  suit  in  the  circuit  court  of  the  United  States 
in  regard  to  it.  The  sale  to  Hayden  was  made  March  6,  1864,  and 
he  received  the  sheriff's  deed  April  26th  thereafter.  On  the  seventh 
day  of  April,  1875,  Bachel  and  Bethuel  Dove  cqnveyed  the  land  to 

fc  Manning,  who  brought  the  present  suit  May  12,  1876. 

«  *It  appears  in  evidence  that  not  long  after  the  sheriff's  deed  was 
made  to  him,  Hayden  took  possession  of  the  land,  and  has  retained 
it  ever  since,  though  it  is  said  he  obtained  the  possession  unfairly. 
In  April,  1874,  Bachel  Dove  began  a  suit  in  the  state  court  of  Polk 
•county,  where  the  land  was  situated,  against  Hayden  to  recover  these 
premises,  and  the  court  decided  against  heron  demurrer.  From  this 
decision  she  took  an  appeal  to  the  supreme  court  of  the  state,  which 
was  dismissed  by  her,  as  was  the  suit  in  the  Polk  county  circuit 
court.  In  April,  1875,  and  while  this  suit  was  pending  in  some 
stage  of  it,  the  conveyance  was  made  to  Manning  of  the  land  in  ques- 
tion. Manning  was  the  husband  of  the  daughter  of  the  Doves,  and 
resided  in  California,  and  had  the  citizenship  necessary  to  enable 
him  to  renew  the  litigation  in  the  circuit  court  of  the  United  States. 
The  deed  purports  to  be  one  of  bargain  and  sale  for  the  consideration 
of  $5,000,  but  no  money  was  ever  paid  on  it.  No  note  or  other  obli- 
gation was  given,  nor  any  mortgage,  as  security  for  the  debt.  It 
does  not  appear  that  Manning  ever  promised  to  pay  anything  for  it. 
Mrs.  Dove's  account  of  the  transaction  is  this: 

**  My  daughter  Elizabeth  Is  the  wife  of  Charles  Manning,  the  plaintiff. 
Manning  never  has  paid  me  any  money  on  this  land,  but  he  was  going  to. 
He  never  gave  me  his  note.  I  can't  say  when  I  saw  Manning  last.  I  think 
eight  years  ago.  Manning  wrote  first  about  having  the  land  conveyed  to 
him;  said  he  would  take  the  matter  off  our  hands.  I  have  not  the  letter 
with  me." 

Mr.  Dove  says  he  don't  know  whether  any  part  of  the  $5,000  has 
been  paid,  either  from  his  own  knowledge  or  from  his  wife.  Man- 
ning's deposition  was  not  taken  in  the  case,  nor  is  any  word,  verbal 
or  in  writing,  produced  as  coming  from  him  in  regard  to  this  suit. 
The  bill,  which  is  filed  in  his  name,  is  neither  signed  nor  sworn  to  by 
him.  Mr.  Dove  swears  that  he  is  the  agent  and  attorney  in  fact  of 
Manning,  and  as  such  he  verifies  the  bill*    The  defendant,  who  is 
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called  apon  to  make  full  and  perfect  answer,  does  so  under  oath,  and 
denies  that  Manning  was  in  good  faith  the  lawful  owner  of  the  land.S? 
No  bond  for  cost8*was  given  by  Manning,  or  any  one  for  him.  Mr.* 
Dove,  in  swearing  to  the  bill  of  costs  of  about  $300,  does  not  say  that 
plaintiff  had  paid  any  part  of  them,  but  that  they  were  incurred  in- 
the  suit.  There  is  no  evidence  that  the  deed  from  Dove  and  wife  to- 
Manning  was  ever  delivered  to  Manning,  or  was  ever  in  his  posses- 
sion,  and  there  is  no  reason  to  suppose  it  ever  left  Oregon,  or  that  he' 
had  been  in  Oregon  for  years  before  and  after  its  execution.  Un- 
doubtedly, Mrs.  Dove  and  her  husband  could  have  given  their  interest 
in  the  property  to  their  daughter,  and  a  conveyance  in  consideration 
of  natural  love  and  affection  might  have  been  good.  But  this  deedl 
was  not  made  to  her,  nor  on  any  such  consideration,  but  recites  a 
consideration  of  $5,000  in  money,  while  it  clearly  appears  that  no 
money  was  paid,  none  was  secured  by  note  or  mortgage,  and  none 
was  promised  or  intended  to  be  paid.  '"Manning  wrote  to  me,"  says 
Mrs.  Dove,  "about  having  the  land  conveyed  to  him;  said  he  would 
take  the  matter  off  our  hands."  What  matter?  Manifestly  the  liti- 
gation at  that  time  going  on.  **!  will  sue  for  you  in  my  name.  I 
can  go  into  a  court  of  the  United  States,  where  you  can't  go,"  is  what 
he  meant. 

There  is  not  a  syllable  in  this  record  inconsistent  with  the  idea  that 
the  deed  was  made  to  Manning  without  his  knowledge,  recorded  in 
Oregon,  and  delivered  to  the  lawyers  who  brought  this  suit,  (the  same 
who  brought  the  suit  in  the  state  court,)  without  his  authority  and 
without  any  communication  from  him  whatever.  If  the  bringing  of 
this  suit  was  a  tort,  there  is  no  evidence  in  the  record  by  which  Man- 
ning could  be  connected  with  it,  or  with  any  assertion  of  claim  under 
the  deed.  It  seems  to  us  that  Manning's  name  is  used  because  he  ia 
a  citizen  of  a  different  state  from  the  defendant,  for  the  sole  benefit; 
of  Mrs.  Dove;  that  he  has  no  real  interest  in  the  controversy,  and 
if  cognizant  of  what  is  going  on,  of  which  there  is  much  doubt^  i9 
passively  permitting  the  use  of  his  name  for  the  benefit  of  the  Doves 
in  order  to  make  a  simulated  case  of  jurisdiction  in  the  federal  court.  | 
•This  is  precisely  the  case  provided  for  in  the  act  of  1875.  The  "suit* 
does  not  really  and  substantially  involve  a  dispute  or  controversy 
properly  within  the  jurisdiction  of  the  circuit  court,"  because  the  real 
controversy  is  wholly  between  citizens  of  the  same  state.  "The  name 
of  Manning,  the  plaintiff  in  the  suit,  has  been  improperly  and  coUu- 
sively  used  (in  the  language  of  this  statute)  for  the  purpose  of  ereat* 
ing  a  case  cognizable  under  it."     Hawen  v.  Oakland,  104  U.  S.  450; 
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WiUiami  v.  Township  of  Nottawa,  104  U.  S.  209;  Detroit  v.  Dean, 
ante,  560. 

The  decree  of  the  circuit  court  is  reversed,  and  the  case  remanded 
with  direction  to  dismiss  the  bill  for  want  of  jurisdiction,  and  without 
prejudice  to  any  other  action  in  a  proper  court. 


(Ii06  U.  S.  <6S) 

Township  of  GmcEAMiKa  v.  Cabpbntbb. 

(January  29, 1883.) 
GlBODrr  OouBT— JuRiSDioTion — Municipal  Bonds— In  Am  of  Railboaos. 

An  action  at  law  for  the  recovery  of  money  from  a  municipal  corporation  upon 
municipal  bonds  or  tlie  coupons  attaclied,  may  be  maintained  in  the  circuit 
court  of  tlie  United  States,  although  by  the  laws  of  the  state  in  which  such 
court  is  huld  tlie  remedy  is  by  maiidaniaH  against  tlie  proper  officer  to  require 
him  to  do  his  duty  under  the  law,  as  the  courts  of  the  United  States  proceed 
by  mandamiLS  only  in  aid  of  their  existing  jurisdiction. 

Under  the  act  of  1789,  an  obligation  payable  to  bearer  did  not  come  under  the  pro- 
hibition contained  in  that  act,  to  the  effect  that  a  suit  could  not  be  maintained 
by  an  assignee  of  a  promissory  note  or  other  chose  in  action,  unless  a  suit 
might  have  been  prosecuted  in  such  court  by  the  assignor  had  no  assignment 
been  made,  and  the  act  of  March  3, 1875,  is  not  a  limitation  on  the  act  of  1789, 
section  11  of  the  judiciary  act  of  1789. 

Where  the  state  statute  authorizes  the  issue  of  bonds  by  townships  in  aid  of  rail- 
roads, the  provision  in  such  statute  that  it  **  shall,  within  60  days  after  the 
question  of  aid  is  determined  by  a  vote  of  the  electors,  «  *  *  issue  its  cou- 
pon bonds  for  the  amount  so  determined  to  be  granted,*'  Tidd^  that  the  word 
'*  shall,"  as  therein  used,  gives  the  township  officers  the  whole  of  the  60  days 
to  get  the  bonds  out,  but  does  not  imply  that  they  may  not  issue  them  after 
the  60  days  specified,  and  the  signature  of  clerk  in  office  at  the  time  of  their 
issue  will  be  sufficient. 

The  fact  that  the  obligations  in  question  m  this  suit  were  not  delivered  to  the  cor- 
poration to  which  they  were  voted  by  the  township,  but  to  a  corporation 
created  by  the  consolidation  of  that  corporation  with  another,  does  not  render 
them  valid. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Michigan. 

Edward  Bacon,  for  plaintiff  in  error. 

Mitchell  J.  Smiley,  for  defendant  in  error. 

Waite,  C.  J.  The  assignments  of  error  in  this  case  present  the 
following  questions : 

•  (1)  Whether  an  action  at  law  can  be  maintained  in  the  circuit  court  of  the 
United  States  against  a  municipal  corporation  of  Michigan  upon  municipal 
bonds  or  the  coupons  for  interest  attached  thereto ;  (2)  whether  the  circuit  court 
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of  the  United  States  has  jurisdiction  of  a  suit  brought  by  a  citizen  of  ^  jtat« 
other  than  Michigan  to  recover  the  amount  due  on  an  obligation  of  a  municipal 
corporation  of  Michigan,  for  the  payment  of  a  sum  of  money  to  a  corporation 
of  Michigan  or  bearer,  or  to  bearer;  (3)  whether  the  obligations  and  coupons 
eued  on  in  this  case  could  be  introduced  in  evidence,  under  the  pleadings, 
without  proof  that  the  person  who  signed  them  as  township  clerk  actually 
held  that  office  at  the  time  his  signature  was  affixed  and  the  obligations 
were  delivered;  and  (4)  whether,  since  the  obligations  were  not  delivered  to 
the  corporation  to  which  they  were  voted  by  the  township,  but  to  a  corpora- 
tion created  by  the  consolidation  of  that  corporation  with  another,  they  are 
valid. 

1.  As  to  the  right  to  sue  a  municipal  corporation  of  Michigan  in 
the  courts  of  the  United  States  on  an  obligation  for  the  payment  of 
money. 

If  we  understand  correctly  the  cases  in  the  courts  of  Michigan  to 
which  our  attention  has  been  directed,  they  decide  no  more  than  that 
in  the  courts  of  the  state  the  remedy  for  the  recovery  of  money  from 
a  municipal  corporation  on  a  liquidated  demand  is  by  mandamus 
against  the  proper  officer,  to  require  him  to  do  his  duty  under  the  law 
with  respect  to  the  discharge  of  the  obligation  which  has  been  entered 
into,  and  that  for  such  purposes,  in  that  jurisdiction,  an  independent 
judgment  in  an  action  at  law  against  the  corporation  is  not  neces- 
sary. There  is  no  law  of  the  state  prohibiting  such  a  suit.  All  that 
has  been  determined  is  that,  in  the  courts  of  the  state,  a  judgment  is 
not  necessary  to  lay  the  foundation  for  a  writ  of  mandamus  to  require 
the  officer  to  do  his  duty. 

In  the  courts  of  the  United  States,  however,  a  mandamus  can  only 
be  granted  in  aid  of  an  existing  jurisdiction,  and  in  this  class  of  cases 
a  judgment  against  the  corporation  is  an  essential  prerequisite  to^ 
such  a  writ,  although  in  the  courts  of *the  state  it  is  not.  This  whole! 
subject  was  fully  considered  at  the  last  term  in  Davenport  v.  Dodge 
Co.  105  U.  S.  242,  where  the  other  cases  establishing  the  rule  are 
cited. 

2.  As  to  the  jurisdiction  of  the  courts  of  the  United  States,  in  a 
suit  by  the  assignee  of  an  obligation  of  a  municipal  corporation  of  a 
state  payable  to  a  citizen  of  the  same  state  or  bearer,  or  to  bearer 

This  question  was  decided  at  the  present  term  in  Town  of  Thompson 
V.  Perrine,  ante,  564,  568.  The  act  of  March  3, 1875,  c.  137,  (1  Supp. 
Bev.  St.  174,)  which  provides,  section  1,  that  the  district  and  circuit 
courts  of  the  United  States  shall  not  ''have  cognizance  of  any  suit 
founded  on  a  contract  in  favor  of  an  assignee,  unless  a  suit  might 
have  been  prosecuted  in  such  court  to  recover  thereon  if  no  assign- 
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ment  bad  been  made,  except  in  cases  of  promissory  notes  negotiable 
by  the  law  merchant  and  bills  of  exchange,"  is  certainly  not  a  limit- 
ation on  the  judiciary  act  of  September  24,  1789,  c.  20,  (1  St.  79,) 
which  provided,  section  11,  that  the  same  courts  should  not  "have 
cognizance  of  any  suit  to  recover  the  contents  of  any  promissory  note 
or  other  chose  in  action  in  favor  of  an  assignee,  unless  a  suit  might 
have  been  prosecuted  in  such  court  to  recover  the  said  contents,  if  no 
assignment  had  been  made,  except  in  cases  of  foreign  bills  of  ex- 
change." Under  the  act  of  1789,  it  was  always  held  that  an  obliga- 
tion payable  to  bearer,  or  to  an  individual  or  bearer,  did  not  come 
within  the  prohibition  of  suits  by  assignees.  Bank  of  Kentucky  v. 
Wister,  2  Pet.  326;  Bushnell  v.  Kennedy,  9  Wall.  391;  Lexington  v. 
Butler,  14  Wall.  298. 

3.  As  to  the  necessity  for  proving  that  the  township  clerk  whose 
signature  appears  on  the  bonds  and  coupons  was  in  fact  township 
clerk  when  he  affixed  his  signature. 

The  name  of  the  person  who  signed  the  bonds  as  clerk  is  0.  C. 
Gillett.  That  0.  G.  Gillett  signed  the  bonds  was  admitted,  but  it 
was  denied  under  oath  that  he  was  clerk  of  the  township  prior  to  the 
end  of  the  summer  of  1869,  which  was  more  than  60  days  after  the 
bonds  were  voted  by  the  town.  The  statutes  of  Michigan  and  the 
rules  of  the  circuit  court  in  force  when  this  cause  was  tried,  provided 
that  upon  the  plea  of  the  general  issue  in  an  action  upon  any  written 
instrument,  under  seal  or  without  seal,  the  plaintiff  should  not  be  put 
to  the*proof  of  the  execution  of  the  instrument  or  the  handwriting  of 
the  defendant,  unless  the  plea  was  verified  by  affidavit.  In  this  case 
the  suit  was  on  a  written  instrument,  and  the  plea  was  the  general 
issue.  This  plea,  however,  was  not  verified  in  broad  terms,  but  an 
affidavit  was  filed  to  the  effect,  argumentatively,  that  the  township 
clerk,  whose  signature  was  necessary  under  the  law  to  the  due  exe- 
cution of  the  bonds,  could  not  have  signed  them  before  the  end  of 
the  summer  of  1869,  because  he  was  not  clerk  until  after  that 
time.  The  law  under  which  the  bonds  were  issued  provided  that  if 
any  township  voted  the  aid  to  railroads  which  was  authorized,  it  "shall, 
within  60  days  after  the  question  of  aid  is  determined  by  a  vote  of 
the  electors,  *  *  *  issue  its  coupon  bonds  for  the  amount  so  de- 
termined to  be  granted." 

The  effect  of  the  affidavit  was  to  raise  the  question  whether  the 
bonds  were  valid  if  issued  after  the  60  days.  The  affirmative  of  show- 
ing that  they  were  issued  within  the  60  days  was  probably  put  by  the 
pleadings  on  the  plaintiff.    This  showing  he  did  not  make.     Conse- 
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queutly  the  objection  to  the  admissibility  of  the  bonds  resolved  itself 
into  the  question  of  their  validity,  issued  as  they  were  after  the  time. 
We  see  nothing  in  the  statutes  which  takes  away  from  the  township 
authorities  the  right  to  execute  and  deliver  bonds,  if,  for  any  reason, 
it  is  not  done  within  the  time  named.  The  word  "shall,"  as  used  in 
the  statute,  undoubtedly  gives  the  township  officers  the  whole  of  the 
60  days  to  get  the  bonds  out,  but  it  certainly  does  not  imply  that  if 
they  fail  to  do  it  voluntarily  within  the  time  they  cannot  be  compelled 
to  do  so  afterwards.  And  if  they  can  be  compelled  to  do  so,  it  nec- 
essarily follows  that  they  should  do  it  voluntarily.  We  have  not 
been  referred  to  any  decisions  by  the  courts  of  Michigan  to  the  con- 
trary, and,  construing  the  statute  for  ourselves,  we  think  that  valid 
bonds  may  be  issued  after  the  time.  This  being  so,  the  antedating 
does  not  invalidate  the  bonds.  In  this  suit  no  attempt  is  made  to 
recover  for  interest  accruing  before  actual  delivery. 

4.  As  to  the  issue  to  the  consolidated  company. 

This  precise  question  was  before  us  at  the  last  term  in  the  case  of  S 
New  Buffalo  v.  Iron  Company^  106  U.  8.  78,  and  decided  adversely^to? 
the  claim  of  the  plaintiff  in  error.     We  see  no  reason  for  reconsider- 
ing that  case,  and  this  cannot  be  distinguished  from  it. 

The  judgment  is  affirmed* 


<106  U.  S.  644) 

BoaEBS  V.  DxTBANT,  impleaded,  etc.,  and  others. 

(January  29, 1883.) 

Suit  m  EQinrr  against  Drawer  ob  Acceptor  of  Lost  Drait— IivmsirGB  of 
Leas— Dismissing  Bill  without  Prejudicb. 

The  loss  of  a  draft  is  not  sufficiently  proved,  to  support  a  suit  in  equity  thereon 
against  the  drawer  or  acceptor,  by  evidence  that  it  was  left  with  a  referee  ap- 
pointed by  order  of  court  to  examine  and  report  claims  against  an  estate  in  the 
hands  of  a  receiver,  and  that  unsuccessful  inquiries  for  it  have  been  made  of 
the  referee,  the  receiver,  and  the  attorney  for  the  present  defendant  in  those 
proceedings,  without  evidence  of  any  search  in  the  files  of  the  court  to  which 
the  report  of  the  referee  was  returned,  or  any  application  to  that  court  to  ob- 
Uin  the  draft. 

A.  decree  of  the  circuit  court,  dismissing  upon  the  merits  a  bill  of  which  this  court 
on  appeal  holds  that  there  is  no  jurisdiction  in  equity,  will  be  reversed,  and  the 
cause  remanded  with  directions  to  dismiss  the  bill  without  prejudice  to  an  ac- 
tion at  law,  and  with  costs  in  the  court  below,  and  each  party  to  pay  his  own 
costs  on  the  appeaL 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
$  District  of  Illinois. 
•    *L.  L.  Cohum  and  H.  C.  Whitney,  for  appellant. 

C  B.  Laiurence,  for  appellee. 

Gbay,  J.  This  is  a  bill  in  equity,  by  which  Sogers  seeks  to  recover 
of  Durant  and  seven  others,  as  copartners  under  the  name  of  James 
W.  Davis  &  Associates,  the  amount  due  upon  several  drafts,  some 
drawn,  and  some  accepted  or  promised  to  be  accepted,  by  that  firm, 
and  all  alleged  to  have  been  held  by  the  plaintiff  and  lost  without  his 
fault  after  maturity.  The  defense  of  Durant  is  twofold — First,  to  the 
jurisdiction,  because  there  is  no  sufficient  proof  of  the  loss  of  the  drafts; 
second,  to  the  merits,  because  he  was  never  a  member  of  the  firm  of  James 
W.  Davis  &  Associates.  The  court  below,  while  inclining  to  the  opinion 
that  it  had  no  jurisdiction,  did  not  decide  the  case  upon  that  ground, 
but  upon  the  merits,  and  dismissed  the  bill  generally.  The  testi- 
mony introduced  to  show  the  loss  of  the  drafts,  construing  it  most 
favorably  for  the  plaintiff,  proves  no  more  than  this :  In  a  former 
suit  in  the  supreme  court  of  New  York  to  wind  up  the  affairs  of  the 
firms  of  James  W.  Davis  &  Associates  and  of  Davis,  Sprague  &  Co., 
a  receiver  was  appointed,  and  the  claims  of  creditors,  including 
the  plaintiff's,  were  presented  to  a  referee  appointed  by  the  court,  and 
by  him  reported  to  the  court,  and  a  dividend  ordered  and  paid  in 
part  thereof.  The  drafts  in  question  were  handed  by  the  plaintiff  to 
Steiger,  his  attorney  in  New  Tork,  to  be  filed  before  the  referee,  and 
were  so  filed,  and  were  afterwards  delivered  by  the  referee  to  the  re- 
ceiver. Neither  the  plaintiff  nor  Steiger  had  since  seen  them  or  known 
where  they  were;  and  Steiger  had  applied  for  them  to  the  receiver, 
to  his  clerk,  to  the  referee,  and  to  Bell,  Durant's  attorney  in  New 
Tork,  and  believed,  without  any  foundation  beyond  his  own  suspicion, 
that  they  were  in  Bell's  possession. 

The  original  papers  presented  to  the  referee  would  properly  be 
returned  with  his  report  to  the  files  of  the  court  which  appointed  him. 
SYet  no  search  appears  to  have  been  made  in  those  files,  nor  any  ap- 
?  plication  presented  to  that  court  for*the  delivery  of  the  drafts  to  the 
plaintiff  or  his  attorney.  The  plaintiff,  having  made  no  inquiry  in 
the  place  in  which  the  drafts  would  be  most  likely  to  be  found*,  utterly 
fails  in  his  attempt  to  prove  their  loss.  There  being  no  sufficient 
evidence  of  loss,  there  can  be  no  doubt  that  the  case  is  one  within 
the  exclusive  jurisdiction  of  a  court  of  law;  and  it  becomes  unneces- 
sary to  consider  the  varying  decisions  in  England  and  in  this  country 
upon  the  question  under  what  circumstances  a  court  of  equitv  ha« 
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jwiBdiction  of  a  suit  upon  a  lort  bill  or  note;  or  the  Tolnminoae 
proofs  contained  in  the  record  upon  the  question  whether  Burant  was 
a  member  of  the  firm  of  James  W.  Davis  &  Associates^ — a  question  of 
which,  for  the  reason  already  given,  we  have  no  jurisdiction  in  this 
case,  and  which,  being  a  pure  question  of  fact,  can  never  be  brought 
to  this  court  in  any  future  action  at  law. 

The  decree  of  the  circuit  court,  dismissing  the  bill  generally,  might 
be  considered  a  bar  to  an  action  at  law,  and  should  therefore  be  re- 
versed, and  the  cause  remanded  with  directions  to  enter  a  decree  dis- 
missing the  bill  for  want  of  jurisdiction,  without  prejudice  to  the 
right  of  the  plaintiff  to  sue  at  law.  Hor$burg  v.  Baker,  1  Pet.  232; 
Barney  v.  Baltimare,  6  Wall.  280;  Kendig  v.  Dean,  97  U.  8.  428. 
In  accordance  with  the  spirit  of  the  twenty-fourth  general  rule  of 
this  court,  and  under  the  discretionary  power  therein  reserved,  costs 
should  not  be  allowed  to  the  plaintiff,  because,  so  far  as  concerns  the 
present  suit,  the  decree  is  wholly  against  the  relief  that  he  seeks; 
but  the  dismissal  is  to  be  with  costs  in  the  court  below,  and  each 
party  is  to  pay  his  own  costs  on  this  appeaL 

Decree  accordingly. 


(107  U.  8.  110) 

Bush  v.  Gomiiohwbaiab  of  Eutimxr. 

(Janusiy  29, 1883.) 

OuMDrAXf  PBooBxyiTRS— Rbhoval  of  CAimB— Juribdictiok— liZBBti— Trul  bt 
Jubt—Pbaotiob— Denial  of  Civil  Rioht»— FoBMATion  of  Grand  Jubt. 

Tbe  removal  of  a  criminal  prosecation  for  libel  from  a  state  court  to  the  United 
States  drcnit  court,  on  the  ground  that  the  state  statutes  denied  to  the  accused 
rights,  privileges,  and  immunities  secured  to  him  bj  the  constitution  and  laws 
of  the  United  States,  does  not  operate  to  divest  the  state  court  of  all  Jurisdic- 
tion thereafter  to  tiy  the  accused  for  the  crime  charged,  although  the  indict- 
ment removed  to  the  circuit  court  was  in  that  court  quashed.  It  is  within  the 
authority  of  the  state  courts  to  determine  whether  the  accused  should  be  again 
indicted,  or  the  prosecution  be  abandoned. 

Aji  inspection  of  the  petition  for  removal  on  a  second  indictment  is  essential  to  de- 
termine whether  it  contained  allegations  sufficient  to  authorize  a  transfer  of  the 
cause,  and  in  its  absence  from  the  record  it  must  be  presumed,  in  support  of  the 
judgment  of  the  court  below,  that  it  was  defective  in  the  allegations  of  juris- 
dictional facts,  and  therefore  that  the  district  court  did  not  err  in  disregarding  it. 

Where  the  court  of  appeals  of  the  state  had  decided,  and  thereafter  declared,  that 
the  statutes  of  the  state  excluding  citizens  of  African  descent  from  grand  and 
v.l— 40 
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petit  Jnries,  becanse  of  their  race  or  color,  was  nnconstitntional,  so  long  as  such 
decisions  are  unmodified  it  conid  not  properly  be  said  in  advance  of  a  trial  that 
defendant  in  a  criminal  prosecution  was  denied  or  could  not  enforce  in  the  Ju- 
dicial tnbunals  of  the  state  the  rights  secured  to  him  by  any  law  providing  for 
the  equal  civil  rights  of  citizens,  and  therefore  the  last  indictment  was  not  re- 
movable under  section  641  of  the  Revised  Statutes. 

The  accused  has  no  legal  right  to  a  jury  composed  in  part  of  his  own  race ;  all  that 
he  can  rightfully  demand  is  a  Jury  from  which  his  own  race  is  not  excluded. 

The  overruling  of  a  motion  made  before  the  trial,  to  set  aside  the  indictment  be- 
cause found  by  a  grand  Juiy  selected  and  formed  upon  the  basis  of  excluding 
therefrom,  because  of  their  color,  all  citizens  of  the  African  race  resident  in 
the  county  and  eligible  for  service,  was  erroneous ;  and,  in  the  absence  of  any 
evidence  that  the  selection  of  grand  Jurors  was  in  fact  made  without  discrim- 
ination against  colored  citizens  because  of  their  race,  it  should  be  assumed  that 
the  Jury  commissioners  then  appointed  followed  the  state  statutes,  so  far  as 
they  restricted  the  selections  of  grand  Jurors  to  citizens  of  the  white  raoa. 

Waits,  C.  J.,  Field  and  Qrat,  JJ.,  dissenting. 

In  Error  to  the  Court  of  Appeals  of  Kentucky. 

L.  P.  Tarleton,  Jr.,  for  plaintiff  in  error. 

I.  D.  Hunt  and  W.  C.  P.  Breckinridge,  for  defendant  in  error. 

Hablan,  J.  This  court  shares  the  regret  expressed  by  eounsd 
J  that  the  record  is  in  some  respects  so  meager,  and  in  other  respects 
f  so«eonf used,  that  it  is  impossible  to  ascertain  what  facts  were  before 
the  inferior  state  court  when  it  passed  certain  orders  that  are  com- 
mented upon  in  argument.  Some  of  those  orders  refer  to  affidavits 
and  other  documents  that  are  not  made  in  any  form  a  part  of  the 
record.  The  difficulties  in  our  way  have  been,  in  part,  removed  by 
the  frank  concessions  of  counsel  on  both  sides,  and  we  cheerfully  ac- 
knowledge the  aid  we  have  received  from  them  in  our  search  through 
the  record  for  the  substantial  questions  to  be  determined.  We  may 
also  add  that  our  embarrassment  has  been  increased  by  the  consid- 
eration that  the  case  is  one  of  no  small  moment,  involving,  as  it  does, 
on  the  one  hand,  the  life  of  a  citizen,  and,  on  the  other,  the  question 
whether  the  judicial  tribunals  of  a  state  have  denied  to  a  prisoner 
rights  guarantied  by  the  constitution  of  the  United  States.  Whether 
the  record  before  us  shows  such  a  denial  we  will  now  proceed  to  in- 
quire. 

John  Bush,  a  citizen  of  African  descent,  was  indicted  in  1879,  in 
the  circuit  court  for  Fayette  county,  Kentucky,  for  murder.  Upon 
his  first  trial  the  jury,  as  was  stated  by  counsel,  being  unable  to 
agree,  were  discharged.  At  the  next  trial  he  was  found  guilty  and 
was  condemned  to  suffer  death.  Upon  appeal  to  the  court  of  appeals 
of  Kentucky  that  judgment  was  reversed  and  a  new  trial  was  ordered 
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for  Bmm  oommitted  by  the  court  of  original  jnrisdiotion:  Ftnt,  in 
neglecting  to  instmct  the  joxy  as  to  inyolnntaxy  manBlanghter,  as 
diBtingaished  from  murder,  the  evidence  being  Buoh  as  to  authorize 
the  jury  to  find  the  accused  guilty  of  either  offense ;  $econdf  in  the 
definition  of  malice  given  to  the  jury;  ihird,  in  failing  properly  to  in- 
struct  the  jury  whether  the  death  of  the  deceased  was  necessarily  or 
probably  caused  by  the  wound,  or  ensued  from  scarlet  fever  negli- 
gently communicated  by  her  physician.    Bush  v.  Com.  78  Ey.  268. 

Upon  the  return  of  the  case  to  the  inferior  state  court  the  accused, 
as  we  infer  from  the  record,  filed  a  petition  for  its  removal  into  the 
circuit  court  of  the  United  States.  That  petition,  we  are  informed  by 
counsel,  was  filed  May  24,  1880.  It,  however,  is  not  in  the  record. 
We  assume  that  it  was  based  upon  section  641  of  the  Revised  Stat- 
utes of  the  United  States,  which  authorizes,  in  general,  the  removal 
into  such  court  of  any  criminal  prosecution,  commenced  in  a  state 
court,  for  any  cause  whatever,  against  any  person  who  is  denied  org 
cannot  enforce  in  the  judicial  tribunals  of  the  state,  or  in  the  part  off 
the  state  where  the  prosecution  is  pending,  any  right  secured  to  him 
by  any  law  providing  for  the  equal  civil  rights  of  citizens  of  the  United 
States,  or  of  all  persons  within  their  jurisdiction.  The  record,  how- 
ever, does  state  that  copies  of  all  the  proceedings  in  the  inferior  state 
court  were  filed  by  the  accused  in  the  federal  court,  and  that  he  was 
brought  before  the  latter  tribunal  upon  writ  of  habeas  eorpug  addressed 
to  the  jailer  having  him  in  custody. 

On  the  nineteenth  day  of  October,  1880,  the  accused,  by  his  coun- 
sel, moved  in  the  federal  court  that  the  trial  proceed.  That  motion 
was  denied,  and  the  response  by  the  jailer  to  the  writ  of  habeas  corpus 
was  adjudged  to  be  insufficient.  The  reasons  which  controlled  this 
action  are  set  forth  in  the  following  order : 

*«And  it  appearing  to  the  court,  from  the  transcript  of  the  record  heretofore 
filed,  that  the  indictment  herein  was  found  l^  a  grand  jury  summoned  under 
and  in  accordance  with  the  provisions  of  section  1,  c.  62,  Gen.  St.  Ky., 
which  exclude  all  other  than  white  citizens  from  being  summoned,  or  serv- 
ing thereon,  the  court  is  of  opinion  that  said  law  is  a  violation  of  the  four- 
teenth amendment  to  the  constitution  of  the  United  States,  and  orders  said 
indictment  quashed.  The  marshal  of  the  court  is  ordered  to  return  the  said 
John  Bush  to  Lexington,  Kentucky,  as  speedily  as  possible,  and  there  release 
nim.  He  wilU  however,  before  setting  him  at  liberty,  notify  the  common- 
wealth's attorney;  or,  in  his  absence,  the  county  attorney;  or,  in  his  absence, 
the  county  Judge.  This  notice  shall  be  in  writing,  stating  the  time  and  place 
of  his  release,  and  he  will  report  his  action  to  this  court  The  defendant  ex« 
oeptstoBomuch  of  this  order  as  requires  his  return  to  Lexington,  Kentucky." 
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The  accused  was  snbseqaently  rearrested  by  the  state  authorities, 
and  a  new  indictment  was  retomed  for  the  same  offense.  At  the 
term  of  the  court  held  on  the  sixth  of  December,  1880,  he  tendered 
an  affidavit,  stating  that  ''on  the  fourth  day  of  February,  1879,  the 
grand  jury  of  Fayette  county  returned  into  this  court  an  indictment 
charging  him  with  the  same  offense,  and  upon  the  same  statement 
Sof  facts  charged  herein;  that  he,  as  he  had  a  right  to  do  under  the 
•  641st  section  of  the  Bevised^Statutes  of  the  United  States,  filed  in  this 
court  his  petition  for  a  transfer  of  his  case  to  the  United  States  circuit 
court  for  this  district  for  trial  under  said  indictment ;  that  the  prayer 
of  his  petition  was  granted  by  said  circuit  court,  on  which,  under  said 
statute,  all  further  proceedings  were  to  cease  forever;  that  the  juris- 
diction of  said  United  States  circuit  court,  to  which,  under  said  statute, 
this  cause  was  removed  for  the  trial  of  this  offense,  is  superior  to  and 
in  exclusion  of  that  of  this  court,  and,  that  court  having  taken  juris- 
diction, this  court  has  no  jurisdiction  to  try  the  same."  Copies  of 
the  orders  of  the  United  States  circuit  court  were  made  part  of  that 
affidavit.  The  court  refused  its  permission  to  file  such  affidavit,  and 
to  that  ruling  the  accused  excepted.  The  case  was  then  continued 
to  the  succeeding  February  term,  when  a  special  venire  issued,  com- 
manding the  sheriff  to  summon ''ISO  good  and  lawful  jurors  from 
whom  to  select  a  jury  for  the  trial  of  this  [Bush's]  case."  But  at 
that  term  the  prosecution  was  continued,  and  on  May  16,  1881,  the 
case  being  again  called  for  trial,  the  sheriff  was  ordered  to  summon 
"a  panel  of  76  additional  jurors  from  whom  to  select  a  jury  for  the 
trial  of  this  case,  and  in  executing  this  order  he  will  proceed  in  his 
selections  without  regard  to  race,  color,  or  previous  conditions  of  servi- 
tude." 

We  next  find  in  the  record  of  proceedings  in  the  state  court,  under 
date  of  May  18,  1881,  this  order: 

A'And  afterwards,  at  a  term  of  said  court  held  for  said  circuit,  May  18. 
1881,  tlie  commonwealth  came,  by  attorney,  and  the  defendant  appeared  in 
custody.  The  defendant  moves  the  court  to  set  aside  the  indictment  herein 
against  him,  because  there  was  a  substantial  error  committed  to  his  prejudice 
in  the  selection  and  formation  of  the  grand  jury  which  found  said  indictment, 
in  that  the  said  grand  jury  was  selected  and  formed  in  violation  of  the  con- 
stitution of  the  United  States,  and  therefore  is  unconstitutional,  null,  and 
void,  because  all  citizens  of  the  United  States  and  state  of  Kentucky,  and  res- 
ident in  Fayette  county,  who  were  not  of  the  class  known  as  white,  though 
eligible  for  such  service,  were  excluded  from  the  lists  from  whidi  said  grand 
jury  was  selected,  and  thereby  the  rights,  privileges,  and  immunities  of  all 
such  citizens  so  residing,  who  did  not  belong  to  the  class  known  as  white,  and 
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of  th6*defendant,  who  is  not  white,  althotigh  a  citizen  of  the  United  States* 
and  of  Fayette  county,  Kentucky,  were  abridged,  because  he  and  they  are  not 
white,  and  on  twawnt  of  hi$  a$td  their  reuse  and  color,  contrary  to  the  consti- 
tution of  the  United  States  and  the  laws  in  such  cases  made  and  provided; 
which  was  overruled  by  the  ooun,  and  defendant  excepts." 

The  aoensed  then  moved  to  set  aside  the  panel  of  petit  jnrors,  upon 
grounds  set  forth  in  the  following  order  entered  on  the  same  day: 

**  The  defendant  now  moves  the  court  to  set  aside  the  panel  of  petit  jurors 
selected  and  summoned  to  try  him  herein,  because  there  was  a  substantial  er- 
ror committed  to  his  prejudice,  in  that  said  Jurors  were  not  summoned  as  re- 
quired by  law,  in  that  all  citizens  of  the  United  States  and  state  of  Kentucky, 
resident  in  Fayette  county,  of  the  African  race,  of  which  there  are  very  many 
eligible  and  qualified  to  serve  as  Jurors  in  Fayette  county,  and  to  which  race 
this  defendant  belongs,  were  excluded  and  not  summoned  by  the  officers  whose 
duty  it  was  to  select  and  summon  said  panel  to  serve  on  said  panel  from  which 
the  Jury  to  try  defendant  was  to  be  selected,  but  only  such  citizens  eligible  and 
qualified  which  belonged  to  the  class  known  as  white  were  selected  and  sum- 
moned by  such  officers.  Defendant  filed  a  petition  for  the  tranter  of  this  case 
to  the  circuit  court  of  the  United  States  for  Kentucky;  which  motion  was  over- 
ruled«  and  defendant  excepts/'  * 

The  trial  proceeded,  and  the  jury  returned  a  verdict  of  guilty  of 
murder,  and,  under  the  power  vested  in  them  by  the  laws  of  Ken- 
tucky, fixed  the  punishment  at  death.  A  judgment  having  been 
rendered  accordingly,  a  motion  for  a  new  trial  was  made  and  over- 
ruled. Upon  appeal  to  the  court  of  appeals  the  judgment  was 
affirmed. 

This  statement  of  facts  is  quite  sufficient  to  indicate  the  grounds 
upon  which  we  rest  our  determination  of  such  of  the  questions  raised 
by  the  assignment  of  errors  as  we  deem  it  necessary  to  consider. 

1.  The  proposition  in  behalf  of  the  accused  to  which  we  will  first 
direct  our  attention  is  that  the  removal  of  the  prosecution,  under  the 
first  indictment,  into  the  circuit  court  of  the  United  States — although 
the  indictment  was  there  quashed — operated  to  divest  the  state  courtjg 
of  all  jurisdiction  thereafter,*under  any  circumstances  whatever,  to?* 
try  him  for  the  crime  charged.  Such  a  construction  of  section  641 
is  wholly  inadmissible.  The  prosecution  against  Bush  could  only 
have  commenced  in  the  judicial  tribunals  of  Kentucky.  The  crime 
for  which  he  was  indicted  is  an  offense  against  the  laws  of  that  state, 
not  against  those  of  the  United  States.  It  is  not  one  originally  cog- 
nizable in  the  courts  of  the  Union.  The  removal  of  the  first  indict- 
ment into  the  federal  court  was  competent  only  because  at  that  time 
the  accused  was  denied,  by  the  statutes  of  Kentucky,  rights  secured 
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lo  him  by  the  oonstitation  and  laws  of  the  United  States.  And 
when  the  federal  court  in  that  mode  aoqnired  jnrisdiotion  to  pro* 
oeed  with  the  prosecution  as  if  there  commenced,  its  authority  was 
limited  to  the  trial  of  the  indictment  so  removed.  That  court  had, 
pending  the  prosecution  therein,  the  same  power  oyer  the  indictment 
that  the  state  court  could  haye  exercised  had  there  been  no  removal. 
When,  therefore,  the  federal  court,  in  the  exercise  of  the  discretion 
which  it  unquestionably  had,  quashed  the  indictment,  it  was  with- 
out jurisdiction  further  to  proceed  against  the  defendant  for  the 
crime.  He  could  not  haye  been  held  for  indictment  by  a  grand  jury 
in  that  court  for  the  obyious  reason,  already  suggested,  that  his 
offense  was  not  one  against  the  United  States,  but  against  Kentucky. 
It  was  for  the  authorities  of  the  latter  alone  to  determine  whether  he 
should  be  again  indicted,  or  the  prosecution  abandoned.  It  follows 
that  there  was  no  error  in  the  order  directing  the  prisoner  to  be  re* 
turned  to  the  county  in  which  he  was  originally  indicted.  That 
course  was  due  to  the  state,  to  the  end  that  its  authorities,  being  duly 
notified,  might  take  such  further  action  in  the  premises  as  was  expedi- 
ent. U.  S.  y.  McBratney,  104  U.  S.  624;  Coleman  y.  Tenneuee,  97 
U.  S.  519 ;  U.  8.  y.  Ci$na,  1  McLean,  265. 

2.  But  it  is  contended,  upon  behalf  of  the  accused,  that  his  petition 
for  removal,  filed  after  the  second  indictment  was  returned,  should  have 
been  granted,  and  that  the  state  court  could  not  thereafter  rightfully 
proceed.    The  petition  referred  to  is  doubtless  the  one  described  in 

Sthe  order  of  May  18,  1881.    But  the  record  contains  no  copy  of  it; 

*  nor  did  it  appear  in  the*record  sent  to  the  court  of  appeals  of  Ken- 
tucky. The  same  question  having  been  raised  in  that  court,  it  re- 
plied properly  that  ''an  inspection  of  the  petition  is  essential  to  de- 
termine whether  it  contained  allegations  sufficient  to  authorize  a 
transfer;  and,  in  its  absence,  it  must  be  presumed  that  it  was  defect- 
ive in  the  allegation  of  jurisdictional  facts,  and  therefore  that  the 
court  below  did  right  to  disregard  it." 

But  there  is  another  and  distinct  ground  upon  which  that  petition, 
assuming  that  it  was  based  upon  section  641,  was  properly  disre- 
garded by  the  inferior  state  court.  The  court  of  appeals  of  Kentucky, 
in  Com.  v.  Johtuon,  78  Ky.  611,  decided  June  29,  1880,  (and  here- 
after  more  fully  referred  to,)  had  declared  that  the  statute  of  Ken- 
tucky, excluding  citizens  of  African  descent  from  grand  and  petit 
juries  because  of  their  race  or  color,  was  unconstitutional,  and  that 
thereafter  all  officers  charged  with  the  duty  of  selecting  or  summoning 
jurors  must  so  act  without  regard  to  race  or  color.    That  decision 
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was  binding  as  w«ll  apon  the  inferior  courts  of  Kentucky  as  upon  all 
of  its  officers  connected  with  the  administration  of  justice.  After  that 
decision,  so  long  as  it  was  unmodified,  it  could  not  have  been  prop- 
erly said  in  advance  of  a  trial  that  the  defendant  in  a  criminal  prosecu* 
tion  was  denied  or  could  not  enforce  in  the  judicial  tribunals  of  Ken- 
tucky the  rights  secured  to  him  by  any  law  providing  for  the  equal 
civil  rights  of  citizens  of  the  United  States,  or  of  all  persons  within 
their  jurisdiction.  The  last  indictment  was  consequently  not  re- 
movable into  the  federal  court  for  trial  under  section  641  at  any  time 
after  the  decision  in  Com.  y.  Johmon  had  been  pronounced.  This 
point  was  distinctly  ruled  in  Neal  y.  Dela/ware,  103  U.  8.  SOS-S,  and 
is  substantially  covered  by  the  decision  in  Virginia  y.  Rvve$f  100  U. 
8.  819.  If  any  right,  privilege,  or  immunity  of  the  accused,  secured 
or  guarantied  by  the  constitution  or  laws  of  the  United  States,  had 
been  denied  by  a  refusal  of  the  state  court  to  set  aside  either  that  in- 
dictment or  the  panel  of  petit  jurors,  or  by  any  erroneous  ruling  in 
the  progress  of  the  trial,  his  remedy  would  have  been  through  the  re- 
visory power  of  the  highest  oourt  of  the  state,  and  ultimately  by  that 
of  this  court.  Virginia  y.  Riv€9, 100  U.  8.  819 ;  Nsal  y.  Delawars,  108 
U.  8.  898.  2 

*8.  It  is  also  assigned  for  error  that  the  court  of  original  jurisdic-* 
tion  erred  in  overruling  the  motion  to  set  aside  the  panel  of  petit  jurors. 
We  have  seen  that  the  ground  of  this  motion  was  that  the  petit  jurors 
were  not  selected  and  summoned  as  required  by  law,  in  that  all  citi- 
zens of  African  descent  in  the  county,  very  many  of  whom  were  eli- 
gible and  qualified  to  serve  as  jurors,  were  excluded  from  the  panel  by 
the  officer  charged  with  the  duty  of  selecting  and  summoning  the  petit 
jurors,  and  that  only  white  citizens  were  selected  and  summoned. 

It  is  sufficient  for  this  assignment  to  say  that  the  motion  was  prop- 
erly overruled,  for  the  reason,  among  others,  that  the  grounds  upon 
which  it  was  rested  do  not  clearly  and  distinctly  show  that  the  offi- 
cers who  selected  and  summoned  the  petit  jurors  excluded  from  the 
panel  qualified  citizens  of  African  descent  became  of  tiieir  race  or  color. 
It  may  have  been  true  that  only  white  citizens  were  selected  and 
summoned,  yet  it  would  not  necessarily  follow  that  the  officer  had  vio- 
lated the  law  and  the  special  instruction  given  by  the  court  ''to  pro- 
ceed in  his  selection  without  regard  to  race,  color,  or  previous  condi- 
tion of  servitude.**  There  was  no  legal  right  in  the  accused  to  a  jury 
composed  in  part  of  his  own  race.  All  that  he  could  rightfully  de- 
mand was  a  jury  from  which  his  race  was  not  excluded  became  of  their 
color.    Virginia  y.  Rivee,  100  U.  8.  828.    The  allegation  that  colored 
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oitizens  were  exoladed,  and  that  only  white  citizens  were  selected, 
was  too  vague  and  indefinite  to  constitute  the  basis  of  an  inquiry  by 
the  court  whether  the  sheriff  had  not  disobeyed  its  order  by  selecting 
and  summoning  petit  jurors  with  an  intent  to  discriminate  against  the 
race  of  the  accused.  This  motion  was,  therefore,  properly  overruled. 
4.  But  the  most  important  question  raised  by  the  assignments  of 
error  is  that  which  relates  to  the  overruling  of  the  motion  made  be- 
fore the  trial  to  set  aside  the  indictment  because  found  by  a  grand 
jury  selected  and  formed  upon  the  basis  of  excluding  therefrom,  be- 
cause of  their  color,  all  citizens  of  the  African  race  resident  in  Fay- 
5  ette  county  and  eligible  for  such  service.  In  several  cases  heretofore 
•  decided  in  this  court  we  have  had^ccasion  to  consider  the  general 
question  whether  the  fourteenth  amendment,  and  the  laws  passed  by 
congress  for  the  enforcement  of  its  provisions,  do  not  prohibit  any 
discrimination,  in  the  selection  of  grand  and  petit  jurors,  against  cit- 
izens of  African  descent  because  of  their  race  or  color. 

In  Neal  y.  Delaware^  108  U.  S.  886,  we  said — commenting  upon 
Strauder  y.  We9t  Virginia^  Virginia  v.  Rives^  and  Ex  parte  Virginia, 
100  U.  8. 808, 818, 319 — ^that  a  denial  to  citizens  of  African  descent, 
because  of  their  raee^  of  the  right  or  privilege  accorded  to  white  citi- 
zens, of  participating  as  jurors  in  the  administration  of  justice,  is  a 
discrimination  against  the  former  inconsistent  with  the  amendment, 
and  within  the  power  of  congress,  by  appropriate  legislation,  to  pre- 
vent; that  to  compel  a  colored  man  to  submit  to  a  trial  before  a  jury 
drawn  from  a  panel  from  which  is  excluded,  because  of  their  color, 
every  man  of  his  race,  however  well  qualified  by  education  and  char- 
acter to  discharge  the  functions  of  jurors,  is  a  denial  of  the  equal 
protection  of  the  laws ;  and  that  such  exclusion  of  the  black  race  from 
juries,  because  of  their  color,  is  not  less  forbidden  by  law  than  would 
be  the  exclusion  from  juries,  in  the  states  where  the  blacks  have  the 
majority,  of  the  white  race,  because  of  their  color.  It  was  also  said 
in  that  case  that  ''the  presumption  should  be  indulged,  in  the  first 
instance,  that  the  state  recognizes,  as  is  its  plain  duty,  an  amend- 
ment of  the  federal  constitution,  from  the  time  of  its  adoption,  as 
binding  on  all  of  its  citizens  and  every  department  of  its  govern- 
ment, and  to  be  enforced  within  its  limits,  without  reference  to  any 
inconsistent  provisions  in  its  own  constitution  or  statutes."  103  U. 
8.  889.    But  it  was  further  said: 

*'  Had  tlie  state,  since  tJie  adoption  qf  the  fourteenth  amendment^  passed  any 
statute  in  conflict  with  its  provisions^  or  with  the  latos  enacted  for  their  er^orce" 
ment;  or  had  its  Judicial  tribunals,  by  their  decisions,  repudiated  that  ameud- 
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ment  as  a  part  of  the  supreme  law  of  the  l«ind,  or  declared  the  acts  passed  to 
enforce  its  provisions  to  be  inoperative  and  void, — ^there  would  have  been  Just 
ground  to  hold  that  there  was  such  a  denial,  upon  its  part,  of  equal  civil 
rights,  or  such  an  inability  to  enforce  them  in  those  tribunals,  as,  under  theS 
constitution  and  within  the  meaning*of  that  [section  641,  Rev.  St.]  section,  T 
would  authorize  a  removal  of  the  suit  or  prosecution  into  the  eireuit  court  of 
the  United  States.*'    103  U.  S.  3d2. 

Again,  it  was  declared  that  a  denial  upon  the  part  of  the  oificers  of 
the  state,  charged  with  duties  in  that  regard,  of  the  right  of  a  colored 
man  ''to  a  selection  of  grand  and  petit  jurors  without  discrimination 
against  his  race,  because  of  their  race,  would  be  a  violation  of  the 
constitution  and  laws  of  the  United  States,  which  the  trial  court  was 
bound  to  redress.  As  said  by  us  in  Virginia  v.  Rives^  *  the  court  will 
correct  the  wrong,  will  quash  the  indictment  or  the  panel;  or,  if  not, 
the  error  will  be  corrected  in  a  superior  court,  and  ultimately  in  this 
court  upon  review.'  -     103  U.  S.  394. 

Guided  by  these  principles,  we  proceed  to  inquire  whether  there 
was  anything  in  the  action  of  the  state,  by  means  of  legislation  or 
otherwise,  subsequent  to  the  adoption  of  the  fourteenth  amendment, 
that  requires  us  to  hold,  as  matter  of  law,  that  in  the  selection  and 
formation  of  the  grand  jury  which  returned  the  last  indictment,  there 
was  such  a  discrimination  against  the  plaintiff  in  error  because  of  his 
race  as  made  it  the  duty  of  the  court  to  sustain  the  motion  to  set  aside 
that  indictment. 

By  the  Revised  Statutes  of  Kentucky,  which  went  into  effect  on  the 
4rst  day  of  July,  1852,  and  were  in  force  when  the  fourteenth  amend- 
ment became  a  part  of  the  national  constitution,  no  one  was  compe- 
tent to  serve  as  a  petit  juror  who  was  not  ''a  free  white  citizen," — 2 
Rev.  St.  Ey.  (Stanton's  Ed.)  77 ; — and  none  except  citizens  could  serve 
on  a  grand  jury, — 2  Rev.  St.  Ky.  (Stanton's  Ed.)  76, 77.  By  the  same 
statutes  it  was  provided  that  all  free  white  persons  bom  in  Kentucky  or 
in  any  other  state  of  the  Union,  residing  in  that  state,  all  free  white 
persons  naturalized  under  the  laws  of  the  United  States  residing  there, 
and  all  persons  who  have  obtained  a  right  to  citizenship  under  former 
laws,  and  every  child,  wherever  bom,  whose  father  or  mother  was 
or  shall  be  a  citizen  of  Kentucky  at  the  birth  of  such  child,  shall 
be  deemed  citizens  of  that  state.  1  Rev.  St.  Ky.  (Stanton's  Ed.) 
^38.  So  that,  by  the  law  of  Kentucky  at  the  adoption  of  the  four- 
teenth amendment,  no  citizen  of  the  African  race  was  competent  to  |} 
«erve  as  a  grand  juror.  *  The  Revised  Statutes  of  Kentucky  were  super-  • 
seded  (certainly  as  to  the  selection  of  grand  and  petit  jurors)  by  the 
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General  Statutes^  which  were  formally  enacted  as  the  law  of  the  state, 
and  went  into  effect  on  the  first  day  of  December,  1873.  These— -while 
declaring,  in  conformity  with  the  fourteenth  amendment,  all  persons 
bom  or  naturalized  in  the  United  States  and  subject  to  the  jurisdic- 
tion  thereof,  if  residing  in  Kentucky,  to  be  citizens  of  that  state — re- 
enacted  the  disqualification  of  colored  persons  as  petit  jurors,  and  also 
provided  that  "no  person  shall  be  qualified  as  a  grand  juryman  unless 
he  be  a  white  citizen/*  Gen.  St.  Ky.  670,  And  in  the  new  Criminal 
Code  of  Practice  of  Kentucky,  which  went  into  effect  January  1, 1877,  it 
is  expressly  provided  that  "the  selecting ^  summoning,  and  impaneling 
of  a  grand  jury  shall  be  as  prescribed  in  the  Oeneral  Statutes.**  Sec- 
tion 101. 

It  thus  appears  that  the  legislature  of  Kentucky,  after  the  adoption 
of  the  fourteenth  amendment  and  notwithstanding  the  explicit  decla- 
ration therein  that  "no  state  shall  deny  to  any  person  within  its  ju- 
risdiction the  equal  protection  of  the  laws,**  twice  expressly  enacted 
that  no  citizen  of  the  African  race  should  be  competent  to  serve 
either  as  a  grand  or  petit  juror.  And  these  re-enactments  of  the 
prior  laws  excluding  citizens  of  that  race  from  service  on  grand  or 
petit  juries  remained  unchanged  by  legislation  in  that  commonwealth 
until  the  passage  of  the  act  approved  January  26,  1882,  whereby  the 
word  "white"  was  stricken  out  of  the  sections  of  the  General  Stat- 
utes prescribing  the  qualifications  of  grand  and  petit  jurymen.  In 
this  connection  it  is  necessary  to  recur  to  the  case  of  Com.  v. 
Johnson,  determined,  as  we  have  seen,  in  the  court  of  appeals  of 
Kentucky  on  the  twenty-ninth  of  June,  1880.  In  that  case  it  was 
held,  upon  the  authority  of  Strauder  v.  West  Virginia,  100  U.  S.  303, 
(decided  on  the  first  day  of  March,  1880,)  that  so  much  of  the  stat- 
ute of  Kentucky  "as  excludes  all  persons  other  than  white  men  from 
service  on  juries  is  unconstitutional,  and  that  no  person  can  be  law- 
fully excluded  from  any  jury  on  account  of  his  race  or  color.**  The 
learned  court  then  proceeded : 

S  '*  This  question  has  not  been  heretofore  passed  on  by  this  court,  and  as  the  duty 
Toraelectiug  and  summoning  juries  is  devolved  upon  merely  ministerial  officers^ 
we  ought  to  assume  that,  in  performing  their  duties,  they  obeyed  the  statute  as 
enacted  by  the  legislature,  and  that  they  excluded  colored  persons  from  the  jury 
because  the  statute  declares  them  to  be  incompetent,  and  consequently  that  the 
appellee  was  deprived  by  the  statute  of  a  right  which  the  supreme  court  holds 
is  secured  to  him  by  the  constitution. 

«*But  the  word  *  white,'  as  found  in  our  Jury  laws,  being  fiou?  declared  to  be 
no  part  of  that  law,  it  will  be  incmnbent  on  all  officers  charged  with  the  duty 
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of  selecting  or  summoning  Jurors,  to  make  their  selections  witliout  regard  to 
race  or  color;  and  when  Jories  are  hereafter  selected  and  summoned,  it  ought 
to  be  presumed  that  the  officers  did  their  duty,  and  ignored  the  statute  so  far 
as  it  is  herein  held  to  be  nnconstitutional,  and  that  they  have  not  excluded 
any  person  from  the  jury  on  account  of  his  race  or  color."    78  Ky.  511. 

The  indictment  apon  which  the  plaintiff  in  error  has  been  tried, 
convicted,  and  sentenced  to  suffer  death,  was  returned  by  a  grand 
jury  selected  by  jury  commissioners  who  were  appointed  by  the  state 
court  of  original  jurisdiction  at  its  May  term,  1880.  It  was  there- 
fore found  by  grand  jurors  who  were  selected  prior  to  the  decision  in 
Gom.  V.  Johnson.  The  names  of  the  grand  jurors  so  selected  were 
reported  to  the  court  at  that  term  as  the  grand  jury  for  the  suc- 
ceeding term,  at  which  the  indictment  upon  which  Bush  was  tried 
was  returned.  So  that  the  grand  jurors  who  found  the  indictment 
were  selected  when  statutes  of  Kentucky,  re-enacted  after  the  adop- 
tion of  the  fourteenth  amendment,  expressly  restricted  jury  commis- 
sioners in  their  selection  of  grand  jurors  to  white  citizens.  Further, 
they  were  selected  at  a  time  when,  according  to  the  rule  announced 
by  the  highest  court  of  Kentucky,  it  should  be  assumed  that  the  ojffi- 
cers  charged  with  the  duty  of  selecting  grand  jurors  obeyed  the  local 
statute  by  excluding  from  the  list,  because  of  their  race,  all  citizens 
of  African  descent. 

These  considerations  bring  the  case  within  the  principles  an- 
nounced in  Neal  v.  Delaware.  The  presumption  that  the  state  recog- 
nized the  fourteenth  amendment  from  the  date  of  its  adoption  to  befj 
binding  on  all  its  citizens  and  ev6ry*department  of  its  government,  and** 
to  be  enforced  within  its  limits  without  reference  to  any  inconsistent 
provisions  in  its  own  constitution  and  laws,  is  overthrown  by  the  fact 
that  twice  after  the  ratification  of  that  amendment  the  state  en- 
acted laws  which  in  terms  excluded  citizens  of  African  descent,  be- 
cause of  their  race,  from  service  on  grand  and  petit  juries.  It  was 
not  until  after  the  grand  jurors  who  returned  the  indictment  against 
Bush  had  been  selected,  that  the  highest  oourt  of  Kentucky,  speaking 
with  authority  for  all  the  judicial  tribunals  of  that  commonwealth, 
declared  that  the  local  statutes,  in  so  far  as  they  excluded  colored 
citizens  from  grand  and  petit  juries  because  of  their  race,  were  in 
conflict  with  the  national  constitution. 

But  upon  this  branch  of  the  case  the  argument  by  counsel  for  the 
commonwealth  of  Kentucky  is  that  the  record  does  not  show,  by  a 
bill  of  exceptions  or  otherwise,  that  any  proof  whatever  was  offered 
in  support  of  the  motion  to  set  aside  the  indictment;  and,  oonse- 
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quently,  that  in  disposing  of  that  motion,  as  presenting  simply  » 
question  of  law  arising  apon  the  face  of  the  local  statutes,  the  pre- 
sumption is  that  the  jury  commissioners  in  their  selection,  at  May 
term,  1880,  of  the  Fayette  circuit  court,  of  grand  jurors  for  the  suc- 
ceeding term,  respected  the  decision  in  Strauder  v.  West  Virginia  and 
similar  cases,  and  therefore  disregarded  the  statutes  of  Kentucky. 
The  force  of  this  position  would  be  greatly  strengthened  if  the  record 
furnished  any  evidence  that  the  court  gave  to  those  commissioners 
such  instructions  as  were  given  to  the  sheriff  in  May,  1881,  when 
that  officer  was  required  to  select  and  summon  petit  jurors  for  tbe- 
trial  of  Bush.  We  are  of  opinion  that  the  rule  announced  by  the^ 
court  of  appeals  in  Com.  v.  Johnson  is  consistent  with  sound  reason 
and  public  policy ;  and,  in  conformity  therewith, — ^in  the  absence  of 
any  evidence  that  the  selection  of  grand  jurors  in  May,  1880,  was^ 
in  fact  made  without  discrimination  against  colored  citizens,  because 
of  their  race, — ^it  should  be  assumed  that  the  jury  commissioners  then 
appointed  followed  the  statutes  of  Kentucky  so  far  as  they  restricted 

S  the  selections  of  grand  jurors  to  citizens  of  the  white  race. 

•  For  these  reasons  it  is  adjudged  that  the  court  of  original*] a risdic- 
tion  erred  in  overruling  the  motion  to  set  aside  the  indictment;  and,, 
consequently,  that  the  court  of  appeals  of  Kentucky  erred  in  affirm- 
ing its  judgment. 

The  judgment  of  the  court  of  appeals  of  Kentucky  is  reversed,  and 
the  cause  remanded  to  that  court,  to  be  thence  remanded  to  the  Fay» 
ette  circuit  court,  with  directions  to  set  aside  the  indictment. 

Field,  J.,  adheres  to  the  views  expressed  by  him  in  his  dissenting- 
opinions  in  Ex  parte  Virginia,  100  U.  S.  849,  and  in  Neal  v.  Delaware, 
103  U.  S.  898;  and  therefore  dissents  from  the  judgment  in  this 
case. 

Waite,  C.  J.,  dissenting,  with  whom  concurred  Gray,  J.  I  am 
unable  to  concur  in  this  judgment.  In  my  opinion  it  is  not  to  be  pre- 
sumed that  the  courts  or  the  officers  of  Kentucky  neglected  or  refused 
to  follow  the  rulings  in  Strauder  v.  West  Virginia  after  the  judgment 
in  that  case  was  pronounced  by  this  court.  The  court  of  appeala 
promptly  recognized  the  authority  of  that  case,  and,  in  the  absencsi 
of  any  proof  to  the  contrary,  it  seems  to  me  we  must  assume  the  in- 
ferior courts  also  did. 
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(106  U.  S.  68S) 

Paob  v.  State  of  Alabama. 
(January  29, 188a) 

GoxBTTnmoHAL   Law— Equal    Protection  of  the   Law— Crdiks  between 

Different  Rageb. 

When  one  of  two  eectioiiB  of  a  Code  prescribes  generally  a  punishment  for  an  of- 
fense committed  between  persons  of  different  sexes,  and  the  other  prescribes  a 
punishment  for  offenses  committed  by  persons  of  different  races  as  well  as  dif- 
ferent sexes,  the  two  sections  are  consistent  with  each  other,  and  the  latter 
section  is  not  obnoxious  to  the  fourteenth  amendment  to  the  federal  constitu- 
tion as  denying  ''  to  one  person  the  equal  protection  "  of  the  laws. 

In  Error  to  the  Supreme  Coort  of  Alabama. 

Section  4184  of  the  Code  of  Alabama  provides  that  "if  any  man 
and  woman  live  together  in  adultery  or  fornication,  each  of  them 
must,  on  the  first  conviction  of  the  offense,  be  fined  not  less  than 
$100,  and  may  also  be  imprisoned  in  the  county  jail  or  sentenced  to 
hard  labor  for  the  county  for  not  more  than  six  months.  On  the 
second  conviction  for  the  offense,  with  the  same  person,  the  offender 
must  be  fined  not  less  than  $300,  and  may  be  imprisoned  in  the 
county  jail,  or  sentenced  to  hard  labor  for  the  county,  for  not  more 
than  12  months;  and  for  a  third  or  any  subsequent  conviction  with 
the  same  person,  must  be  imprisoned  in  the  penitentiary  or  sen* 
tenced  to  hard  labor  for  the  county  for  two  years.** 

Section  4189  of  the  same  Code  declares  that  "if  any  white  person 
and  any  negro,  or  the  descendant  of  any  negro  to  the  third  genera- 
tion, inclusive,  though  one  ancestor  of  each  generation  was  a  white 
person,  intermarry  or  live  in  adultery  or  fornication  with  each  other, 
each  of  them  must,  on  conviction,  be  imprisoned  in  the  penitentiary 
or  sentenced  to  hard  labor  for  the  county  for  not  less  than  two  nor 
more  than  seven  years,"  j 

*In  November,  1881,  the  plaintiff  in  error,  Tony  Pace,  a  negro  man,? 
and  Mary  J.  Cox,  a  white  woman,  were  indicted  under  section  4189, 
in  a  circuit  court  of  Alabama,  for  living  together  in  a  state  of  adul- 
tery or  fornication,  and  were  tried,  convicted,  and  sentenced,  each  to 
two  years'  imprisonment  in  the  state  penitentiary.  On  appeal  to  the 
supreme  court  of  the  state  the  judgment  was  affirmed,  and  he 
brought  the  case  here  on  writ  of  error,  insisting  that  the  act  under 
which  he  was  indicted  and  convicted  is  in  conflict  with  the  conclud* 
ing  clause  of  the  first  section  of  the  fourteenth  amendment  of  the 
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constitution,  which  declares  that  no  state  shall  ''deny  to  any  person 
the  equal  protection  of  the  laws/' 

J.  R.  Tompkins,  for  plaintiff  in  error. 

H.  C.  Tompkins,  for  defendant  in  error. 

Field,  J.  The  counsel  of  the  plaintiff  in  error  compares  sections 
4184  and  4189  of  the  Code  of  Alabama,  and  assuming  that  the  latter 
relates  to  the  same  offense  as  the  former,  and  prescribes  a  greater 
punishment  for  it,  because  one  of  the  parties  is  a  negro,  or  of  negro 
descent,  claims  that  a  discrimination  is  made  against  the  colored 
pei*son  in  the  punishment  designated,  which  conflicts  with  the  clause 
of  the  fourteenth  amendment  prohibiting  a  state  from  denying  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws. 

The  counsel  is  undoubtedly  correct  in  his  view  of  the  purpose  of 
the  clause  of  the  amendment  in  question,  that  it  was  to  prevent  hos- 
tile and  discriminating  state  legislation  against  any  person  or  class 
of  persons.  Equality  of  protection  under  the  laws  implies  not  only 
accessibility  by  each  one,  whatever  his  race,  on  the  same  terms  with 
others  to  the  courts  of  the  country  for  the  security  of  his  person  and 
property,  but  that  in  the  administration  of  criminal  justice  he  shall 
not  be  subjected,  for  the  same  offense,  to  any  greater  or  different 
punishment.  Such  was  the  view  of  congress  in  the  re-enactment  of 
g  the  civil-rights  act,  after  the  adoption  of  the  amendment.  That  act, 
•  after  providing  that  all  persons  within*the  jurisdiction  of  the  United 
States  shall  have  the  same  right,  in  every  state  and  territory,  to 
make  and  enforce  contracts,  to  sue,  be  parties,  give  evidence,  and  to 
the  full  and  equal  benefit  of  all  laws  and  proceedings  for  the  security 
of  person  and  property  as  is  enjoyed  by  white  citizens,  declares  that 
they  shall  be  subject  ''to  like  punishment,  pains,  penalties,  taxes, 
licenses,  and  exactions  of  every  kind,  and  none  other,  any  law,  stat- 
ute, ordinance,  regulation,  or  custom  to  the  contrary  notwithstand- 
ing."    16  St.  c.  114,  §  16. 

The  defect  in  the  argument  of  counsel  consists  in  his  assumption 
that  any  discrimination  is  made  by  the  laws  of  Alabama  in  the  pun- 
ishment provided  for  the  offense  for  which  the  plaintiff  in  error  was 
indicted  when  committed  by  a  person  of  the  African  race  and  when 
committed  by  a  white  person.  The  two  sections  of  the  Code  cited  are 
entirely  consistent.  The  one  prescribes,  generally,  a  punishment  for 
an  offense  committed  between  persons  of  different  sexes;  the  other 
prescribes  a  punishment  for  an  offense  which  can  only  be  committed 
where  the  two  sexes  are  of  different  races.    There  is  in  neither  sec- 
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tion  any  discrimination  against  either  race.  Section  4184  equally 
includes  the  offense  when  the  persons  of  the  two  sexes  are  both  white 
and  when  they  are  both  black.  Section  4189  applies  the  same  pun- 
ishment to  both  offenders,  the  white  and  the  black.  Indeed,  the 
offense  against  which  this  latter  section  is  aimed  cannot  be  committed 
without  involving  the  persons  of  both  races  in  the  same  punishment. 
Whatever  discrimination  is  made  in  the  punishment  prescribed  in 
the  two  sections  is  directed  against  the  offense  designated  and  not 
against  the  person  of  any  particular  color  or  race.  The  punishment 
of  each  offending  person,  whether  white  or  black,  is  the  same. 
Judgment  affirmed. 


Bnd  of  Volume  1. 
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